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A. F. WEBB & CO. Aprrzs. vs. PROTEC. AND ETNA INS. COM., RESPOND’TS. 


3. Ina policy, containing the following proviso, viz: “Provided, always, and it 1s hereby 
declared that this company shall not be liable to make good any loss by theft; or any 
loss or damage by fire, which may happen, or take place by means of any invasion, ia- 
surrection, riot, or civil commotion, or of any military, or usurped power,” the clause 
protecting the company against losses by theft, is independent of the one immediately 
following it. 


2 It is the duty of the court to give effect to both clauses, and every clause of the contract, 
if it can be done, although the result of such aconstruction may be to diminish the 
value of the security. It is for parties to make their own contracts, and courts of jue- 
tice cannot relieve against injudicious ones, unless upon the ground of fraud, or my- 
take or some other ground known to the administration of justice, 


“APPEAL from St. Louis Circuit Court. 


STATEMENT OF THE CASE. 


These two cases were tried together in the court below, being submitted to the same: jery 
on the same day on the same evidence; and the court having instructed the jury as hereina€- 
ter stated, the plaintiffs submitted to a non-suit in each case, moved to set the same aside for 
‘yeasons, and on the refusal of the court so to do, appealed in each cause to this court. 

The petition, in each case, set out that the plaintiffs were insured by the defendants op their 
stock of goods im a store at St. Louis, according to the policy annexed to the petition. That 
the goods were, on the night of the 17th May, 1849, exposed to loss by fire. That threesides 
“of the building containing them were surrounded by burning houses, and the building iteelé 
was partially on fire. That the plaintiffs endeavored to save the goods by removing and did re 
move them; and that in the removal’they were pillaged, lost and destroyed, by reason‘and in 
sonsequence of the efforts so made hy plaintiffs to same them from the fire, to the amount of 
four thousand nine hundred and seventy dollars. That due notice was givens and: proof miade 
of th> loss, but that defendants refused to pay the same. . 
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The policy which was annexed to each petition contained in each case the foliowing pro- 
viso, viz: “Provided, alweys, and it is hereby declared that this company shall not be liable 
to make good any loss by theft, or any loss or damage by fire which may happen or take 
piace by means of any invasion, insurrection, riot or civil commotion or of any military or 
usurped power.’? ‘ 

Among the com fitions of insurance annexed toy and made part of each policy, is to be found 
the following, viz: : 

“In case of fire, or Joss or damage thereby, or of exposure to Juss or damage thereby, it 
shall be the duty of the insured to use all possible diligence in saving and preserving the pro- 
perty 5 and if they shall fail to do so, this company shall not be held answerable to make 
good the loss and damages sustained in consequence of such neglect.” 

Ta one of the poticies (that of the Protection Iusurance Company) this condition is twice 
repeated, viz: in the 9th and 17th conditions of insurance. 

The defendants in their answers denied the loss, denied a compliance with the conditions 
of the policy, and also denied that the loss had been adjusted in each case; which answers 
were verified by affidavit of defendants’ agents; residents here, 

At the trial the plaintiffs read the policies in each case, and gave evidence tending to prove 
the following facts, viz: That on the night of the 17th May, 1849, the stock msured by the 
policies was exposed to fire; the building in which the same was being surrounded on three 
sides by burning houses, and beiag actually on fire itself. That plaintiffs in conformity with 
the several sections of the conditions respectively of said policies, used all possible care to 
save the stock from the loss to which it was exposed by remaining in the building. That 
‘plaintiffs caused the stock to be moved from said burning building to the distance of a square 
ot thereabouts, having first caused the, more valuable paris thereof to be tied up in bundles, 
preparatory to the removal. That the buraing building was on Main street, near Locust 
street. That the stock was removed to the corner of Locust and Second streets, and that af- 
ter it was taken from the store of the plaintiffs, and before it was returned thereto, which was 
on the following day, a loss was sustained by pillage, waste, and otherwise, to the amount 
of four thousand nine hundred and seventy-six dollars, all of which was the consequence of 
» the attempt on the part of the plaintiffs to comply with the conditions annexed to the poli- 
cies of insurance. 

That there was a great noise, crowd and disturbance, confusion and disorder in the streets 
of St. Louis on the night of the 17th of May, 1849, that being the night of the great fire. That 
the goods so lost and missing by reason of said removal were stolen and pillaged by thieves 
who infested the streets on that night. That notice offfhe loss and preliminary proof of its 
amount and nature were made by the plaintiffs to the Insurance Companys, respectively, ex- 
cept so far as compliance with the conditions of the policies in this respect was waived by 
the said companies. That the insurance companies paid the damages done by fire to the stock 
remaining on hand after the fire, but refused to pay for such goods as had been lost to the 
plaintiffs by reason of the removal from the burning building. That the building in which the 
goods originally were was not destroyed or seriously injured by the fire. That said building 
was what is termed fire-proof, and that several other buildings also called and considered fire 
proof, and insured as such, were burned on the same night. That the receipts given by the 
plaintiffs, and referred to in the answer of defendan‘s, referred to the damages, and not to the 
lost goods, and that both parties at the time so understood them. That the plaintiffs did not 
@a adjudzing their claim for the damaged goods waive their claim for the lost goods. 

Plaintiffs then offered to prove that the defendants had paid similar losses to other persons 
insured by policies containing the same clauses and conditions as those read in evidence in 
this cause. The defendants objected; the court sustained the objection, and plaintiffs ex- 


Defendants asked the following instruction, whieh the court gave, the plaintiff objecting 
aad excepting thereto, viz : “That the plaintiffs are not entitled to recover in this action, for 
-the value of any goods stolen from them.” 
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Plaintiffs asked the following instruction : “Ifthe jury believe from the evicence that the 
property of the plaintiffs was lost as in their petition aileged, that the said property being ex- 
posed to loss and damage by fire, the said plaintiffs used all possible diligence to save and 
preserve the said property in good faith and according to the 7th condition of insurance, an- 
nexed to said policy, and that in consequence of such efforts to comply with and perform the 
said condition of said policy ; the goods and property mentioned in the petition were lost: 
then the plaintiffs are entitled to recover.” Which instruction the court refused, and plain- 
tiffs excepted. The plaintiffs thereupon took a non-suit, with leave'to move to set the s7me 
aside, and on the same day filed a motion to set aside the non-suit for the fullowing reasons: 
Ist. The court gave erroneous instructions, 2nd. The court refused proper instructions. 3d. 
The,couit excludedjcompcetent evidence from the jury. 

The court overruled the motion, and the plainuffs excepted, ahd appealed to this court. 


Gantt, for apvellants. 

I. That the “‘loss by theft”? mentioned in the policies which are the foundation of these ac- 
tions, is, by the context, confined to such theft as might arise from, or grow out of, or 
‘shappen, or take place by means of any invasion, insurrection, riot or civil commotion, or of 
any military or usurped power.’ 

II. That at all events the conditions of insurance being positive and unmistakable, will 
control any proviso which precedes those conditions or ambiguous in itself, and at variance 
with the conditions imposed upon the insured. 1 Duer on Ins. p. 1t2 and following. 

III. The conditions of the policies require the assured, under heavy penalties, to do cer- 
tain contingencies. The assured, in attempting to carry out the conditions of the policies, are 
the agents of the companies ; and the companies are liable for all the consequences of an at- 
tempt made in good faith to comply with the conditions of the policies. 

‘AV. If there be any contrariety between the proviso and the conditions of the policies, the 
companies who have created the contradiction, cannot claim to have it 1esolved in their favor, 
nor if the meaning of the policies be rendered equivocal or obscure, by the phraseology 
adopted by the companies, can they now ask for any interpretation which the event aloue in- 
dicates as the most favorable to them. The language of the law is paclionem obscuram tie 
nocere quorum in® potestate fuit rem apercius dicere—(an obscure phrase is to be construed 
against him, who could have re it unecuivocal, but did not.”) Palmer vs. Warren 
Ins. Co., 1 Story R. 3605,Donneif'Vs. Columbia Ins. Co., 2 Summer’s R. 381; Duer on Ins, 
209; 1 Marshall on Ins. 305. 

V. The loss is one for which the assurers are liable unless exempted expressly aid unmis- 
takably from liability by the terms cf the policies. 1 Burrow’s R. 341; Pelly vs. Governor 
& Co. of the Roy. Exch, Assur.;*Levi vs. Baillie et al.,7 Bing 349; Yeaton vs. Fy,5 Cranch 
335; Ellis on Ins. 17 & seq. 

VI. If the whole policy be susceptible of two constructions, one fixing the liability of the 
assurers, and the other exempting them fiom liability, that construction is to be preferred 
which fixes the liability of the undirwriters, and makes the policy what the common sense of 
the commercial world uuderstands it to be—a contract of indemnity 2 Crompton & Jarvis, 
244, Blackett vs. Royal Exch. Ass. Co.; Yierney vs. Etherington, quoted by Ld. Mansfield 
in 1 Burr. 341; Grant vs. felacour, cited by Lord Mansfield in Grant vs. Paxton; 1 Taunton 
474; 10 Johns R. 120; 1 Duerand following; Palmer vs. Warren Ins. Co , 1 Story 360; Dou 
nell vs.Col. Ind. Co , 2 Suer’s R., 381; 1 Marshall on Ins. 305; 1 Duer on Ins. 209. © 

VII. The plaintiff should have been permitted to show the practical construction given by 
the companies themselves to the proviso in question, in cases like the present. Walsh vs. 
Homer, 10 Mo. R. 6, and cases:there cited; k Duer on Ins. p. 166 to i72 inclusive, and cases 
eited in appendix to 2nd section; 1b. §37 pp. 185, 214, 223 ; 9 Wheat. 537 (5 (om S. C. Re 
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@91, and cases cited in the notes to that decision;) 7 Com. 202, Astor & al. vs. Union Ins. Co. 
9 John’s R. 386; Coit & Pierpont vs. Com. Ins. Co. 


Gamsix, Bares & Hix for respondents. 


This whole case turns upon the cunstruction of a simple clause in the policy. Theclause 
by which the company contracts to indemnify the plaintiffs is in these words, “and the said 
eompany do hereby promise and axree to make good to the said assured their executors, ad- 
winistrators and assigns, ell such loss or damage, not ex:jeeding in amount the sum insureg 
45 shall hoppen by fire to.the property above specified.” 

Immediately following this language of contract is a proviso which declares that the com- 
pany “hall not be liable to make good any loss by theft, or any loss or damage by fire, which 
may happen to take place by means of any invasion, insurrection, riot or civil commotion 
ey of any military, or usurped power.” a 

The appellants claim, that they in good faith removed their goods from their store, and that 
during or after tl.e removal, a iarge amount was stolen, for which they seek to recover as ‘¢a loss or 
damage happening by fire to the property insured.” 

I, The first question to be considered ia, whether the larceny was ‘‘a loss or damage happening 
by fire,”’ within the meaning of the clanse of indemnity, independent of the limitation contained 
mm the provieo, If it Was not, the insurcrs are not liable. Axstin vs. Drew, 6 Yaunt. 436; Bil- 
Vier ve. Alleghancy Ins. Co, Barr 470. 

II. Supposing a larceny of the goods happening during a removal which was rendered neces- 
sary by 2 fire, would be covered by the clause of indemnity, we next enquire into the meaning and 
effeet of the proviso. , 

The rules of construction, that the policy is tu be taken most strongly against the company; and 
that a clause containing an exception is to be construed most strongly against the party in whose 
favor the eoustruction is made, are not objected to. Any rule of construction by which words 
are to be interpoiated, or are to be stricken out of the contract, or by which a court is to giye a 
menning and effect to a clause thatthe judge feels is not the natural and true meaning of the lan- 
guage, and is therefore not what the parties really meant, is most strenuously objected to. 

If the first number of the proviso, (**the company shall not be liabie to make good any loss by 
theft,””) is not qualified by subsequent words, the case is ended—the plaintiff cannot recover. 

The effect then has been to qualify it by bringing forward the last part of the sentence and con- 
necting it with this part relating totheft, so asto make the sentence read, “the company shall not 
be liable to make good any loss by theft which may happen or take place by means of any invae 
sion, insorrection, riot or civil commotion, or any loss or damage by fire which may happen or take 
place by means of any invasion, insurrection, riot or civil commotions” 

It is admitted that this is a most forced an unnatural construction of the sentence. 

It is conceded by the plaintiff’s counsc] that the insurer is only liable under the indemnity clause 
fe make good a loss by larceny when itis connected with and results from a fire, 0 as to be em- 
braced by the words in that clause of ‘+a loss or damage happening by fire.” Now the last excep- 
tinn in the proviso which includes a Joss or damage by fire, which may happen or take place by 
means of any insurrection,” or would, itself, exelude larceny asa damage or loss by fire in the 
ease of insurrection or other means mentioned as producing the fire, so that the first exception 
of a loss by theft might just as well be stricken out of the sentence altogether. The construe- 
won contended for does, in effect, strike out this part of the sentence. 

The natural, and I fee] authorized to say, the obvious meaning of the provieo, is to exclude two 
e’aeses of losses: 1. All losscs by larceny, happen as they may; 2. All losses or damages of every 
description occasioned by fire, which may happen or take place by means of the commotion and 
tamults mentioned in the proviso. If there is a fre kindled inany way, end the property insure! 
is not destroyed nor damaged butis stolen, the insurer is not to pay for it, thisis the first class. If 
there is a fire kindled in an invasion, insurrection, riot or c:vil commotion, and the property is 
Burned ordamaged or lost by the fire, the insurer ic not bound to pay for it, this isthe second class. 
In this way the wholo sentenco issensible and operative. 
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The suggestion that there is a repugnance between the clause and the conditions of the policy, 
isentitled to but little consideration. 

The policy on its face provides that the conditions are to be referred to, to explaiu the rights of 
the parties in ali cases not in the body of the policy specially provided for, If there wap a repag- 
mance, the constructio:: must yield to the terms in the policy itseli. But there is no repugnan¢s, 
‘I'he obligation to use diligence in removing the goors in case of danger, extends no further thea 
to require that they shall be removed us fast as may be co isistent with their safety from thieves. 
The insured is not required to rescue them from ohe dauger and expose them toanother. Heiens 
more required to cxpuse them to theives, in order to save them froin being burned, than he is te 
pitch the mirors from a window on to the pavement in the,street (as is often done) to save them 
from ihe flames. 

lt is submitted, that the principles of construction laid down in 1 Story 360, ‘and the end that the. 
judge endeavored to arsive at, sufficiently show that in this case the construction which the plain- 
tiffs put upon the written contract, is one thatis not reasonable nor natural. 13 Ohio R. 64, 

4 Upon the question about rejecting the evidence of payments made to other persons who had goods 
Fa stolen, it cannot be necessary toenlarge. The legul effeet of a written contract, with such plain. 
ra etipulations as are in this policy, is not to be changed by any such evidence, 





































Narron, J., delivered the opinion of the court. 


We cannot doubt, that the clause in this policy designed to protect 
the company against losses by theft is independent of the one immedi- 
ately following it, which excepts from the policy such losses by fire as 
occur during invasions, insurrections and similar commotions. The 
object of the policy is to secure against losses by fire, and any loss by 
theft not attributable directly to the fire, would not be within the con- 
tract, and when the company exempt themselves from liability for fires 
which happen by reason of invasions, &c., it is superfluous to add, that 
losses by theft occasioned by such fires would also be without the pro- 
tection of the policy. Indeed the structure of the sentence will not 
admit of such a construction,’ without doing gregt violence to the ordi- 
nary rules of our language. 

There is more difficulty in reconciling this exemption with other spe- 
cific provisions, and with the general scope of the contract. 
iy It is provided, that “this company shall not be liable to make good 
any loss by theft.” 

In another clause, it is declared that “in case of fire or loss or damage 
thereby, or of exposure to loss or damage thereby, it shall be the duty 
of the insured to use all possible diligence in saving and preserving the 
property; and if they shall fail to do so, this company shall not be held 
answerable to make good the Icss and damage sustained in consequence 
of such neglect.” 

If the exception in question were stricken out of the policy, it is not 
doubted, that the company would have been ilieble for losses by theft, 
eccurring during fire, without negligence in attempts to save the pro- 
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perty insured. The question is, can such an exception stand, in a policy 
which enjoined upon the insured to use all possible diligence in saving 
the property, and which exempts the underwriters from all responsibility 
if such diligence is not exerted? 

It is clearly the duty of the court to give effect to both clauses, and 
every clause of this contract, if it can be done, although the result of 
such a construction may be to diminish the value of the security. Itis 
for parties to make their own contracts, and courts of justice cannot 
relieve against injudicious ones, unless upon the ground of fraud, or 
mistake or some other grounds not pretended to have any existence 
here. 

The substance of this policy may be thus stated. The company make 
themselves responsible for all losses by fire, except such as occur during 
certain civil commotions, &c. Thefts occasioned by a fire, are within 
such a policy, unless expressly excepted—for they are losses by fire. 
But here the exception is made, and it is clearly intended that for losses 
of this kind the insurers will not be responsible. It is not within the 
province of courts to interfere, because such provisions may be thought 
injurious to the interests of the assured and tending to lessen the value 
of the indemnity. Both parties are presumed to be competent to guard 
their own interests. 

It may be, that the effect of the stipulation, which exacts due dili- 
gence from the assured in rescuing his property from the flames, is to 
require him to subject his property to a risk against which he has no 
protection. It would seem that such is the effect of such a stipulation. 
No vigilance can always guard against thefts in such a crisis as an ex- 
tensive fire in a populous city creates. If the goods were negligently 
lost by theft, no such clause as is in this policy would be necessary to 
exempt the company from liability for such losses—but this is a class 
of losses by fire, against which the policy offers no indemnity. It is for 
those who take such policies to estimate to what extent this diminishes 
their value. In certain descriptions of property where the value of the 
property is very great in proportion to its bulk, such policies are obvi- 
ously greatly Jess valuable than where the property is of a kind not 
easily removed, without detection. 

Suppose in a contract of insurance, it was stipulated that the insured 
should in case of fire, cause the premises to be flooded with water, and 
it was further declared that the underwriter would not be responsible 
for any losses occasioned by water. The insurers are to pay all losses 
by fire, but the insured are required to use all exertions to extinguieh 
the fire by an element which must inevitably:impair the value of the 
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property insured. The more effectually the insured comply with their 
bargain the more effectually they diminish their own security. But I 
cannot say, even in such a case as this, that the contract fails entirely 
as one of indemnity, for all Josses by fire are still insured against, and it 
must depend upon circumstances whether the contract proved to bea 
valuable one or not. It is better, where the terms of the contract are 
plain, and the meaning such as'to be understood, that we should follow 
the plain language, and manifest intent rather than seek out a doubtful 
interpretation with a view to reconcile all the clauses to the supposed 
interests and objects of both parties. | 
Judgment affirmed. 





WHITMORE & PEGRAM vs. COATS. 


1. In a contract for the delivery of barley, the quality called for, may be ascertained by mer- 
cantile usage of the terms employed; and the parties are presumed to use them on 
ing to the meaning attached to them by the mercantile commumity. 


2. ‘In an action for not receiving goods bargained and sold, the measure of damages is the 
cifference between the contract price and the price which goods of a similar quality, 
bear in the market, at thejtime the tender was made, and the necessary charges attend- 
ing the sale to other parties, 


3. In making up a bill of exceptions, the court may recall and interrogate a witness as to 
what he swore on the trial; and, in such case, neither party has a right to examine him, 


APPEAL from St. Louis Court of Common Pleas. 


STATEMENT OF THE CASE. 


This was an action upon a contract for the delivery of 3000 bushels of barley by respon- 
dent to appellants: the contract was to the following effect, viz: 

John L. Coates agrees to deliver at St. Louis, Mo., to George Pegram & Co., 3000 bushels 
prime barley, within the space of 30 days from October 20th, 1849—they, George Pegram & 
Co., agreeing to pay for said barley one dollar per bushel. This contract was in writing 
signed by the parties. 

The plaintiff in his petition sets forth the contract and alleges that within the time limited 
therein, he did tender to the appellant three thousand bushels of prime barley, and that the 
appellants refused to receive the same, &c. 

The appellants in their answer admit the contract as stated in the petition of respondent; 
and also that they received 96 bushels of barley on account of said contract, within the time 
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stated, but that the same was not prime barley. They further stated that respondent did not 
tender or offer to deliver to them prime barley sufficient to make up the said quantity of 
3000 bushels, but that the respondent broke his contract; that the barley offered to appel- 
Jants on said contract was not prime barley but far inferior, and in no respect a compliance 
with said contract. 

Upon the trial of this cause, Alexander Hallam, on the part of plaintiff, testified that he 
made the contract of respondert; that two lots, one of 47 and the other of 49 bushels, were 
tendered to appellants, and received by them without objection. On the 8th of Nov., 216 
sacks were tendered to appellants, a portion of which was objected to. Whitmore, one of 
the appellants said they would take a part of it, and proceeded to mark out about one-half 
of it as prime, which he said he would take, The whole was then taken back by me and 
sold to appellants at 75 cents a bushel, that being the highest market price for prime barley.. 

Thirteen hundred and forty-four sacks were afterwards tendered to them; they objected to 
it as not being prime barley. This witness further testified that all the lot tendered was 
prime barley, except some of the lot tendered on the 8th November, which he agreed was 
not prime barley. Witness also stated that he was a dealer in barley and other grains; that 
there are distinctions in barley—that barley is classed as choice, prime, good, good fair and 
inferior; such distinctions are recognised by barley dealers. ‘When the contract was made, 
ehoice barley was worth $1 10, prime $1 05—bnt it had fallen to 75 cents for prime. Mr. 
Whitmore said he was buying for Busch, the brewer, and would see him about it, did not 
know that he had a contract with Buch. Mr, Pegram afterwards said to witness that if the 
price of barley had not fallen, there would have been no difficulty about it. Witness pro- 
posed to appellant to leave it out, he choosing one man and they another, and let them tell the” 
difference, and he would deduct that, if any were found. Appellant would not consent te 
this. The barley refused was sold by witness for genuine barley, and brought the price of 
prime barley. There were about two bushels in each sack. On the cross examination of 
this witness, he said there was another lot of 170 sacks tendered to appellants, and that the 
barley they objected to as not being prime barley, was sold to them at the highest market 
price that prime barley was then bringing. The appellants got Mr. Goodrich to look at the 
barley, and he said it was good, sound, merchantable barley. This witness, on direct exam- 
ination, said thut on the 27th and 29th October there was tendered to appellants— 


’ 51 sacks. 
On 6thand7th November ++-+++ eeseses 170 & 
= 8th “ edeees scoces eo O18. < 
ss 19th «“ Sune weosens seeded 


Making inore than -++eee eoee eeseee evseee «3000 bushels. 

Mr. Pomeroy said he was a dealer in grain—barley is distinguished as other grains are. 
The best is choice, next is prime, goad, fuir, &c., &c. Prime means good sound merchantable 
barley—prime barley should be fit to malt. 

M. C. Jackson said there were two or three different qualities, but. in reality, only 

wo distinctions, to wit: malting and grinding barley. Best barley is choice, next is 

prime—both malting barley. Saw sample of barley in question, it was good sound mer- 
ehantable barley. On his cross examination this witness said Mr. Whitmore showed me 
the barley—it was prime barley. Hallam showed me a better sample of same lot. 

Mr. Pricton certified as to the distinctions in barley, choice, fine, &c. 

Mr. Ganest examined the barley—son:c was prime and some was not; it was good, but not 
prime barley; that is, he should not call it prime in that state.of, the market. 

_ Mr. T. H. Warren sampled the barley in question; it was merchautable, sound and prime; 
it was not all equally good, but take it together it was prime barley. 

On the part of the appeliants. 

John P. Noys said he bought six hundred sacks of the barley in question for Fulton Brew- 
ery. It was second rate barley, not prime. Said he did not buy it as prime barley; prime 
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barley was worth ten cents more than he paid for this—that is, what the brewers call prime: 
barley—bought for Wainright. 

Sam!. Wainright bought 1200 bushels of the barley for Fulton Brewery; it was second rate 
barley, not prime, &c. 

Mr. A. Menon buys forthe brewery: Knows the distinctions in barley; saw this barley 
it was not prime. Choice barley is better than prime; said he knew what he called a “prime 
article.” 

A. N. Jones buys barley for the St. Louis Brewery; saw a sample, from 20 to 30 sacks, 
of the barley in question. It was fair bagley, some of it prime, some neat fair; as a whole, 
it was neat prime barley. I know the distinction recognized by merchants. It all made 
good fair barley. 

Mr. F. Jacoby, a brewer by trade, saw the barley in question; it was bad barley; took 
sample from 25 to 30 sacks. It was fair barley, but not prime; it was not white or full grain 
—oats in it; only saw one pile. On cross examination he said prime barley is “right good 
white barley, full grain and clear.” 

G. W. Busch said he knew the distinctions in barley; has been a brewer for 17 years. The 
barley in question was refused by him because it was not prime. The barley was second 
vate. Hallam offered it to meat any pice. On his cross examination he said he used only 
the best article, and by prime barley he meant the best article. 

Alexander Hallam, recalled by plaintiff, says, the barley sold Noyes was the same tendered 
to Whitmore. There was seme inferior, amounting to 38 sacks, but can't say it was that sold 
to Wainright. Detendant paid witness 75 cents a.bushel for the barley refused on the con- 
tract—that was the price of prime barley. 

The bailey was sold to Pegram & Co., defendants, for Buseh, and they paid the highest 
market price. Witness said he tendered 170 sacks of p:ime barley, in addition to what was 
before stated. This is all the evidence given. The plaintiff then asked six instructions, all of 
which were refused, and the.court, on its own motion gave the following : 

1. If the jury believe from the evidence that the bariey tendered to the defendant was of 
the quality called for by the contract, they will find for the plaintiff. What quality of barley 
the contract called for, can be ascertained by mercantile usage of the terms empioyed, and 
the parties are presumed to use the terms according to the meaning attached to them by the 
mercantile community. 

2. If the jury believe from the evidence that the defendants received, without objection, a 
quantity of barley under the contract, it was to that extent a performance of the contract, 
and if the last barley tendered was of as good quality as that previously received, it is evidence 
tending to prove that the barley tendered was what the contract called for, and what was 
meant by the contract. 

3. If the jury believe from the evidence that the words “prime barley,” in the contract, 
were used among merchants, not as equivalent to or synonymous with “best,” or “choice” 
barley, but as equilateral to,or synonymous with “good sound merchentable” barley, and if 
the jury also believe that the barley tendered was “good, sound, merchantable” barley, they 
will find for the plaintiff. 

4. If the jury find for the plaintiff, the measure of damages, is the difference between the 
contract price and the price which barley of that quality bore in-the maiket at the time the 
tender was made, and the necessary charges attending the sale to other parties. 

5. If the jury believe from the evidence that the barley tendered by the plaintiff to the de- 
fendant was not of as good quality as the contract called for, they will find for the defendant. 

On motion of appellant’s counsel, the following instructions were also given: 

If the jury believe from the evidence that the plaintiff, through his r: quest, took back 
from the defendant a quantity of 216 sacks, moreor less, which defendant refused to keep 
on the contract sued on, it is evidence tending to show the jury the construction which the 
plaintiff put upon the contract, as well as his judgment of the quality of the barley. 

If the jury believe that the barley which the plaintiff took back wes part of the 3000 
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bushels tendered, and that without the quantity so taken back, the 3000 were not tendered, ant 
they will find for the defendant. mo 
The jury rendered a verdict for the plaintiff below, and defendants moved to set the same fF of 
aside for reasons file1. Upon the hearing of said motion, there was a disagreement between 
the counsel as to what the witness, Hallam, said in regard to the tender of the 170 sacks, under chi 
the contract. The defendant denying that Hallam had made any such statement, the plaintiff ff Ba 
insisting that he had. The court having no distinct recollection on the subject, recalled 
Hallam on the hearing of said motion, and enquired of him what his testimony on that point asi 
‘was. The defendants objected to his being recalled. The court also refused to let defend- to 
ants cross examine H. upon said testimony. H then stated that he had on his examination Pe 
on the trial, stated that 170 sacks of prime barley were tendered to defendants within the | 
limits of the contract in addition to the other lots. th 
The motion for new trial being overruled, defendants appeal. mi 
: to 
Hatt for appellants. de 
I. The first and third instructions of the court assume that the meaning of the words 5 
“prime barley,” in the contract are to be explained by the understanding of a class of men de 
called merchants. There was no proof of a contract with reference to any such meaning. m 
There is a large class of dealers in barley who are not merchants; these are malters and 
brewers, and it is in proof that the appellants were buying for, and dealing with brewers. “m 
Why then, shall the court say that their understanding of the meaning of the terms shall 
have no weight with the jury, and their judgment upon it be disregarded? Yet such is the at 
law of the court. It completely cuts off from all weight with the jury, the testimony of the o1 
appellants’ witnesses—this is error. th 
II, The court tells the jury that if prime barley in me~cantile usage, means good mer- 
chantable barley, and that was tendered, the contract is satisfied. This cannot be true while x 
the other qualities of barley are also good mevchantable barley. The instruction abolishes T 








all distinction which even merchants make in the grain. It declares that if it was good 
merchentable barley, no matter whether prime or not, which alone they contracted about, it 
is enough. In the face of the first two, that although prime barley must be good and mer- 
chantable and means that, yet, choice and good bzrley must also be good and merchantable, § a 
and mean the same. te 

IlI. The court committed an error in recalling the witness, to restore his tesmony. The i 
danger of the practice is a clear condemnation of it, If the court did not know that his tes- a 
timony sustained the verdict, it should, of course, have granted a new trial. 

IV. The court would not allow,the opposite counsel to put enquiries to Hallam when re- 
called and examined. Enquiries, which, if underwent, would make a great differen-e in the 
testiinouy as respected the motion, and as given on the main trial. They would have shown i 
the statements on the motion not to be sustained. A statement is often wholly changed by a 
few words or a single sentence; by a slight addition or qualification, yet the court would not 
allow any of this to be shown, but takes down the ex-parte statement of the witness unaf- 
fected by cross-examinations or the stitements made on the cross-examinations as his evi- 
dence in the cause. It is grossly wrong; it is a cause thus denied of the great fundamental 
right of searching for the truth through the bias or falsehood of a witness. What he says 
to the_court on the m:tion goes down as his testimony on the trial unquestioned. The court 
will not permit it to be touched or changed, «ven by the witness himself. Surely this 1s mani- 
fest error, an: the greatness of it is the more apparent,.as the judge himself did not pretend to 
know what the witness did state on the trial, and calls bim for the very reason that he dors 
not know. . 
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Lorp, for respondent. 


I. The case was fairly submitted to the jury in the court below, upon the law and evidence, 
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and the court will not disturb the verdict. The instructons given by the court on ifs own 
motion, contained a fair exposition of the law of the case, and ought that to be complained 
of by appellants? 

All mercantile contracts are to be construed according to the usage and custom of mer- 
chants. Ch. on Con., p. 82-69; 12 Shep. (25 Maine) p. 401; 5 Meerow & Webley, 540; 3 
Barnnall & Adolphus, 728; 7 Carrington & Payne, 701. 

The court very properly instructed the jury that the quality of barley called for, could be 
ascertained by mercantile usage of the terms employed, and that the parties were presumed 
to use the terms according to the meaning attached to them by the mercantile community. 3 
Perry & Davidson, 236; 11 Metcalf, 186. 

The second instruction was properly given. The proposition contained in it is chiefly, 
that if the defendants received without objection, a quantity of barley in fulfillment of so 
much of the contract of no better quality than the rest tendered, then it was evidence tending 
to show that the last barley tendered was such as the contrac: calied for. No conclusive evi- 
dence, but evidence to be considered by the jury, But the defendants admitted the instruction 
to be correc; they took all the sting out of it by asking the court to instruct the jury, that if the 
plaintiffs took back any barley, which defendants refused to keep on the contract, it was evi- 
dence tending to show the construction put upon the contract by plaintiffs 2s well as his judg- 


ment of the qualities of the barley. 


The third instruction was right. There «was proof that prime barley, among merchants, 


" meant good sound merchantable barley. 


The plaintiff s witnesses all agreed with one exception, that the barley was prime barley, 
and was not contradicted by defendants’ witnesses, Thedefendants’ witnesses were brewers, 
or those who purchased for brewers;and they use the word prime, as synonymous with best; 
they admit the distinction, and called the barley in question, second rate. 

Take the instructions all together, and the question was fairly put to the jury: were there 
3000 bushels prime barley tendered to tae defendants within the time limited by the contract? 
The jury found that the contract kad becn complied with, and this court has repeatedly de- 
cided that it will not interfere in such eases, even though they should think that there was 
contradictory testimony. Robbins vs. Alton, 12 Mo. 381; 6 Mo. 36; 8 Mo. 437; 9 Mo 838; see 
opinion of McBride on this point, in Clark vs. Toper, 11 Mo. R., 100. The court below 
approved of the finding. By the testimony of Hallam, uncontradicted, nore than enough was 
tendered to comply with the contract. 

The damages were not excessive. There were 100 bushels delivered; there were 400 gold 
at 76 cts., béing $300—less contract price, 25 cts. per bushel, $100 00 

2,500 bushels, say 85 cts. per bush--++++ ese 375 00 
2,000 insured upon it, } perct ses ++eeee+ 1000 
Drayage++eses severe coveve cecceesssseneeem 22 50 
Storage+-eose sscese eoecee socees cove soeeees 56 50 
Weighing ++++++ ssseee eoccee covves ovveee ov, 15 63 


$574 63 

Under the circumstances there was no error in recalling Mr. Hallam. The counsel dis- 
, agreed about the statement. The court did not recollect, and he was merely recalled and 
" stated what he had sworn to. No harm can arise from the practice. The dispute was about 
fhe tender of the 170 sacks, and the witness stated just what the bill of exceptions shows to 
‘be the fact. The judge recalled him for his own information, and counsel had no Tight 
to examine him. 

As to the objection of Mr .Hall, to the ruling of the court below, that the words “prime 
barley,” in used the contract, were to be construed according to the usage and custom of mere 
chants, I say it was not a contract between merchants, who will ‘be presumed to used 
fhe word in its mercantile sense and in no other. 
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‘Mercantile cuntracts are to be construed according to the usage and custom of merchanta, 
who have a style and language peculiar to themselves, and parol evidence is admissible te 
ebow that words apparently having only an ordinary meaning, are known and understood by 
a certain class of persons to have a special and technicab meaning.” Gibbs, C.J. & Dallas J. 
in Gibson vs. Young, 8 Taunton 261, Parke J., in Smith ve. Wilson, 3 B. & Adolphus, 728; 9 
Bipg. 370; 2 B. & Ad. 106; Ch. on Con. 83. 

“The construction of a particular mercantile expression therein, is matter for the jury, 
although it is in general the province of the court to construe a written instrument. Smith 
‘ve. Bland, Ry. § Woody, 260; Hutchinson vs. Bouker, 6 Meeron & Welby, 540, 

sage of trade cannot be set up to contravene apm established rule of law, but all contracts 
are presumed to be made in reference to any existing custom relating to such trade; and it ie 
always competent for a party to resort to such weage to ascertain aud fix the term of the con- 
fact. Ch on Con.,7 Amer. from 3 Lond, p. 82, and note and cases there cited; 1 Smith’s 
Read. Cases, 305, ef seq 

A general dictionary. of the English language is not admissible to explain mercantile ex- 
pressions. Houghton vs. Gilbert, 7 Covington & Payne, 701; Ch. on Con. 83. Thus, where 
timber was sold, warranted “sound,” evidence was admitted to show that by the custom et 
trade the term “sound” means sounduess, after making fair and reasonable allowances for 
tosound parts. Woodhouse vs. Smith,7 C.§ P 310. ‘There is no proof that Coates knew 
Pegram & Whitmore were buying for the brewers at the time the contract was made. On the 
eontrary, Pegram & Whitmore only informed him thet they were buying for Busch whea 
they rejected the barley. 

The testimony of Pomeroy, Jackson & Manner sustain the third instruction, and the argu- 
went of Mr. Hall seems to be a mere play upon words—“good sound merchantable barley’’ 
ie called by merchants prime. Now, says Mr. H., because there is a higher grade of barley, 
ealjed choice, which must necessarily be “good, sound, merchantable” barley, the distine- 
tion between the grades is destroyed. The proposition is too absurb for comment. 

As to the third proposition of Mr. Hall, itis not perceived by me wherein the danger con- 
sists in calling upon Mr. Hallam to state what he had sworn to before the jury. Upon the 
argument of the motion to set aside the verdict of the jury, Mr. H. denies positively a state- 
ment made by the witness, and says he does not find it in his minutes. The esansel on the 
other side finds the statement in his minutes, and insists upon it that the witnes® bad made the 
statement. The court does not recollect, and calls the witness to state under oath what he 
bed said. The court wished fairly to consider the motion, and there was no more impropri- 
ety or danger in recalling the witness at that period of time, than there would have been to 
have called him to state what he had said upon settling the bill of exceptions. The judge 
Below saw that it would be impossible, in the absence of his recoliection to truly settle the 
bill, whether the witness proved that there were 30:.0 bushels :endered was fairly before the 
ery, and they found that the amount of 3000 bushels was tendered. 

As to the fourth proposition that the court ought to have allowed the counsel to cross exam- 
me the wi'ness, there can be no force in it. The witness was not upon the stand to give evi- 
,,@ence in the case. He was called by the judge for his own information; he was not called 
mpon to prove the tender, nor how much was tendered, nor as to any facts in the case, but 
whether he did not upon the trial state that he tendered 170 sacks of barley. What 
e@ould be the object of a cross examinaticn? Who wasit to influence? How was the truth 


fo be come at by any cross examination? The case was not on trial as to any question of 
fact, th.t had already been found. 


Rrxanp, Judge, delivered the opinion of the court. 


From the statement, it will appear that the instructions, which the 
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court gave for the plaintiffs below, afford the only question, which will 
demand our consideration. 

This was a contract for the delivery of 3000 bushels of “prime bar~ 
Jey.” The main question before the court and jury below was in rela- 
tion to the words “prime barley.” 

There was testimony tending to show the distinctions used among 
merchants in the quality of barley. There were choice, prime, good, 
fair and inferior. The proof showed that the first quality was called 
choice; the next prime, &c. These distinctions were clearly shewed 
by the testimony of the merchants, who had been in the habit for years 
of trading in this and other grains. There also was some evidence on 
the part of brewers, which tended to show that they used the word, 
prime in relation to barley as the first quality. 

There was proof conducing to show, that the plaintiff below had 
within the time limited by his contract, tendered to the defendants the: 
amount or quality contracted for; there was also evidence tending to 
show the quality of the barley tendered was “prime,’’ and there was: 
also evidence tending to show the quality was not “prime.” The tes- 
timony for the plaintiff showed, that at the date of the contract, “‘choice 
barley” was bringing in the market from $1,05 to $1,10 per bushel. 
Prime was selling at $1,00. Before the time for delivery under this 
contract expired, the market had undergone a change, and choice bar- 
ley was selling at from 90 to 95 cts. per bushel, and prime at 75 cents. 

The witness Hallam states that he made the tender for the plaintiff 
to the defendants, which was rejected—all except some 97 bushels; and 
that he then sold apart of the barley thus rejected to the defendants at 
75 cents, which was the highest price then paid for “prime” barley. 
He afterwards made other tenders of different quantities, also rejected. 
He took the rejected barley and sold some to Wainright, and some to 
Ulrici for 85 cents rer bushel. This witness states that, in a conversa- 
tion with one of the defendants, Mr. Pegram, the defendant said to 
him, if the price had not fallen, there would have been no difficulty 
about the matter. The court gave the instructions as set forth above, 

end the appellants rely upon those given for the plaintiff below as the 
grourd for reversal. 

_ I will not copy the instructions here again—I cannot see any objee- 
tion to the first instruction given. There is surely nothing improper in 
referring to the usage of merchants as to the terms employed by them 
inthis contract. The parties were merchants,,.commission merchants, 

employed for years as it appears from the evidence in buying and selling 
gtain, barley among other kinds. They were presumed to know other 
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kinds—they were presumed to know the meaning of the words *‘prime 
barley,” as well as to know the distinctions of that kind of grain used 
by those employed in buying and dealing. 

The second instruction was not inccrrect—the defendant had in- 
structions given to the jury embracing the same principle; if there was 
any thing wrong intrinsically in the second instruction, the error in this 
case has been removed by the first instruction given for the defendants 
below. These two instructions both point the jury to the same principle 
of ascertaining the meaning of the parties to their contract. In this 
case then, there has been no injury done to either party by either of 
these instructions. There is no ground as I can see for objection to 
the third instruction given above. I find from the bill of exceptions 
that the witnesses, Pomeroy and Jackson, gave their meaning of the 
words “prime barley, among merchants,”’ to be, ‘“‘good sound merchan- 
table barley.’ This then warranted the instruction given as the third. 
There is no objection to the other instructions and I pass them by. 
The only remaining point is the act of the court in calling back the 
witness Hallam, in order to ascertain from him what was the evidence 
he had given in relation to the amount of barley tendered under the 
contract. 

Upon the motion for a new trial there was a difference between the 
counsel as to what was the testimony of the witness Hallam in this 
particular. The court very properly called Mr. Hallam back and as- 
certained from him the fact in dispute. 

There is nothing wrong in this act of the court, and there was nothing 
improper in refusing to let the defendant’s counsel re-examine Hallam. 

. The plaintiff was not testifying again to the jury; nor testifying again 
in the cause. A dispute arose as to what he had stated, and he was 
merely call to state what had before been said by him. 

_ In making out bills of exceptions, I see no other mode so satisfactory 
io a judge as that of again calling and learning from the witness the 
part in dispute about what he had sworn on the trial, so that it might 
fairly appear in the bill of execeptions. I cannot see any reasonable 


‘objection to the ccarse pursued here by the judge, and I cannot see how 


he could have acted otherwise. eee ~ 


_,. From the whole record in this case, I find the court very properly 
ind very fairly put the matters in issue before the jury; and they having 


found a verdict in my opinion consonant to.the merits and justice ef 
he case, I am disposed to let it stand. 
The judgment of the court below is therefore affirmed. 
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CATHCART vs. WALTER. 


1. An entry upon real estate, against the will of a party in possession, is forcible, and the 
detainer of it afterwards, unlawful. 


ERROR to St. Louis Circuit Court. 


os 


Lesuir, for plaintiff in error. 


The plaintiff contends that the evidence does not prove any acts committed by him that 
amount to forcible entry and detainer, even though Cathcart should have entered forcibly and 
then turned out Walter by force. 

The relation of landlord and tenant at no time existed between Cathcart and Walter ; and 
so Cathcart was not restricted in his right of acting as in the case of landlord and tenant, 
_ nor as in other cases where he is by law forbidden to take possession except by lawful pro- 
‘ cess. The property in the house, as well as the leasehold interest, was Cathcart’s by pur- 

chase from Phigby, and all the terms and conditions of said purchase were known to Walter, 
and according to the testimony of Graham, Walter’s partner, was a quasi partner to said con- 
tract. The same was made for Walter's benefit, with the express agreement that Cathcart 
might do exactly what he did do. 

This contract, as testified to by Graham and Phigby, was founded upon a valuable consid- 
eration ir law, to wit: the ownership of the leasehold interest in real estate by agreement 
from Phigby, and the higher consideration of friendship and kindness, manifested under cir- 
cumstances rarely to be met with in our intercourse in society. 

A very pertinent question arises in this case as to the legal rights of Cathcart under his 
contract, and that is, can it be enforced according to its terms, and according to the true in- 
tent and meaning of the parties? I contend thatit is perfectly competent for one man to sell 
property to another, upon condition that when paid for it is 0 be the property of the vendee, 
and until then, to be and remain the absolute property of the vendor with the right reserved 
to take the same upon any conditions of a legal character coupled with the contract. The 
assertion of a right so reserved is no trespass, no forcible entry, no taking of the law into 

one’s own hands, nothing that is conira bonas mores, It is bo more a forcible entry than if 
Walters had voluntarily surrendered the possession of the premises;—it was but the assertion 
of aright absolutely contracted for by contract. 

The first instruction asked and refused on the part of the defendant below, was intended to 
present the legal proposition, that the defendant having gotten peaceable possession, by virtue 
of his contract, had a right to keep the possession; and said instructivn was based upon the 
whele case as it was in evidence betore the jury, and was not designed to contradict the ex- 
press words in the 2d section of the statute. See Rev. Code, 512. 

The second instruction refused to defendant be!ow, is sound law, pertinent to the issue, and 
the refusal to give it was error. The first pact of said instruction distinguishes forcible entry 
and detaine from unlawful detainer. The acts which give the tworemedies are entirely dis- 
similar. The recovery for forcible entry and detainer is no bar to unlawful detainer. The 
allegations and proof do not agree. To allege one and prove tke other, is against the sound 
policy of the law; the benefits of res adjudicaia is lost to the party by this ruling of thecourt. 
The remainder of said instruction goes to the legal and binding effect of the assignments, 

The refusal to give the 5, 6 and 7th instructions of the case stated, is error, 

The damages are _— It will be found by the record, that the jury found about eight 
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months rent at $100 per month, and then doubled it, and then the court doubled it again. 
The excess is $1700, aud is manifest from the record that the court below erred in not grant, 
jag a new trial. 

All the instructions asked by Walter and giver by the eourt, were calculated to deceive 
the jury. 

The instruction given at the voluntary instance of the court, is illegal and without paint. 

The facts as to whether Walter had fulfilled his contract, was by the instructions taken 
away fiom the jury. 


Crockett, for defendant in error. 


The case shows that here was entry, accompanied by such “words as had a natural ten- 
dency to excite fear and apprehension of danger;” and that the defendant in error was thus 
turned out of possession. It is precisely within the statute respecting “Forcible entry and 
detainer.” 4 2, R. S. 1845. : 

The instructions of the circuit court were in accordance with the statute. This court had 
already stated the object of the statute as follows: “The object of the statute is not to per- 
mit the possession to be charged against the will of the party who has it, without the inter- 
vention of legal proceedings, and thus far its general spirit is conformable to the original 
design of the old British statute of 5 Rich. 2, Ch. 7.2" Warren vs. Ritten, 11 Mo. R. 354. 

The questions of the case were fully covered by the instructions actually given, and the 
case was well tried in all substantial points. The instructions insisted upon here by appel- 
lant, so far as they rightly apply to the casé, had aiready been given in substance by the 
éourt. Mas‘on vs. Fanning,9 Mo. Rep. 303; Atchison vs. Franklin, decided this term. 


Bircu J., delivered the opinion of the court. 


It appears from the bill of exceptions in this case, that on the 8th of 
February, 1847, the plaintiffin error, ‘in order to befriend’ the plain- 
tiff in the suit below, and his then partner Graham, negotiated with 
one Phigby for the purchase of his stock of liquors, fixtures, furniture, 
&c., in a dram shop establishment called the “Missouri Exchange,” 
located in this city. Five hundred dollars of the purchase money was 
advanced and paid down by the plaintiff, Walters and his partner Gra- 
ham, and the defendant, Cathcart, endorsed their two notes, each for 
the sum of seven hundred and fifty dollars, for the balance of the pur- 
chase money. 

Phigby held the house in which the dram shop was kept, under a five 
years lease, from one Philibert, but assigned it also, with the consent 
of Philibert, to the plaintiff below, by whom, in connection with his 
partner in the business, it was accordingly taken possession of, with 
the understanding (according to Graham at least) that the whole es- 
tablishment should be under the contro! of Cathcart, until his fifteen 
hundred dollars endorsements were paid, and also such other liabilities 
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or indebtedness of the firm as might accrue to Cathcart, in furnishing 
them the liquor, &c., to keep up the establishment. 


a. Under these circumstances, and alleging the default of Walters to 
ive pay the liabilities thus incurred, (and after the withdrawal of the part- 
ner, Graham) Cathcart entered the house during the temporary ab- 
- sence of Walters, ordered out the customers, closed the door, and has 
since kept Walters from the enjoyment or pcssession of the property. 
‘here can be no doubt that this was a forcible entry, and that the 
subsequent detainer was an unlawful one, because both were against 
the will of Walters, and the general understanding as to the control 
which Cathcart was to have over the establishment, could at most im- 
en- 

pus ply nothing beyond his right to enter into, or obtain control over the 
nd house and the business in a legal manner or under a proper legal pro- 
cess. The instructions of the court were therefore correct upon that 
= point, but incorrect, as we conceive, in respect to the measure of dam- 
ere | ages they suggested. The instructions upon that point were to the 
al § effect, that if the jury found for the plaintiffs, they would assess such 
* damages as he had sustained by reason of the forcible entry and de- 
ole tainer, and also the reuts and profits of the premises up to the time of 
he their verdict, together with the monthly value of the rents. To say 
nothing further of the fact that Cathcart was bound for the payment of 
a large sum of money for the plaintiff, and of the understanding by 
which he supposeé he had a right to take possession of the establish- 
ment in the manner he did, it appears from the receipts which are em- 
¢ | bodied in the record, that the plaintiff only continued to pay rent for 
i the property for the period of six months and eight days after being 
4 dispossessed, at which time it would seem that another person went 

into possession, and has since regularly paid the rents himself. 
> Such being the case, resulting most probably from the plaintiff’s own 
a neglect to keep his rents paid according to, and whereby he forfeited 
‘i the lease; or it being at all events certain that he neither paid nor is 
a bound to pay the rents thus paid by another—whether restitution would 
. or would not be due of the premises under the spirit of the law upon 
which the instruction was predicated, the instruction should at least have 
. been so modified as that the sum of the rents paid by the plaintiff, (or 
M which he was liable for, if any,) with such additional damages ashe 
had sustained in the way of his business, by the entry and detainer com- 


h plained of, should be the measure for the verdict of the jury, and 
double that sum (of course) for the judgment of the court. 

The judgment of the circuit court is accordingly reversed and the 
cause remanded. 
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TAYLOR er ax. vs. CITY OF ST. LOUIS. 


J. To grade a street or alley, already dedicated to public use, is not an exercise of the emi- 
nent domain, so as to require compensation, if it be done skilfully and discreetly. 


2. If a proprietor of lands, when laying them off as a part of acity, declare a part of them 
a public alley, no ordinance regularly declaring it such is necessary. 


APPEAL from St. Louis Court of Common Pleas. 
STATEMENT OF THE CASE. 


This was a petition by appellants, charging that on the 13th day of August, 1846, and on 
other days in the said month, and in the months of September, October, November and De- 
cember, the defendant injured the plaintiff as follows: that plaintiff was seized of a lot of 
land and buildings thereon, known as the block No. 175, fronting on an alley in the city, 
between 9th and 10th streets. That defendant wrongfully and illegally graded and paved 
said alley, which caused plaintiffs land on said alley to cave in, and the but'dings to be in dan- 
ger of falling ; to prevent which plaintiffs were put to the expense of placing stone founda- 
tions under the buildings, and walling up the sides of the alley, amounting to the sum of 
$1200. That said grading and paving occasioned a nuisance to the property of plaintiffs, 
by causing water and offensive matter to collect in the alley, producing exhalations, delete~ 
rious to the health of plaintiffs tenants in the buildings, by which plaintiffs sustained damages 
to the amount of $1000. That defendant illegally imposed a special tax on the property of 
the plaintiffs to pay for grading and paving, amounting to $745 94, and exacted the payment 
thereof from plaintiffs, and claim $2945 94 in damages, 

Defendant answers that she does not admit plaintiil’s to be the owners of the property—ad- 
mits the passing of the ordinance for the grading and paving the alley, and insists on her 
chartered rights to pave the same, the public interest requiringit. That the ordinance was 
¢orplied with, and the expense of the grading aud paving was legally assessed to the own- 
ers of the lotson the alleys, and insists that the work was so done that the defendant was not 
liable for damages, and that no iajury arose from the work. Defendant insists that the ae. 
cumulation of water and offensive matter in the alley, did not arise from the grading and pa- 
ving, but because Franklin Avenue was not reduced to its proper grade, but had been graded 
and paved by private persons, with which defendant had nothing to do, and defendant wasnot 
responsible to plaintiffs in this action. 

On the trial, the plaintiffs offered as evidence to the jury, a plat of Christy’s addition to the 
city, embracing the lots and alleys in controversy, legally made out, acknowledged and re- 
corded, dedicating this alley to the public; also ordinance, No. 175!, providing for grading 
and paving this alley as it was done, and proved that this property was in Christy’s posses- 
sion in 1835, and until his death—that the alley was a nuisance, but in witnesses’ opinion 
was rendered worse after the work was done, end proved by the city register who kept the 
records, that he had looked and found no ordinance declaring this to be a publicalley. Plain- 
tiffs also proved by the administrator of Wm. Christy, deceased, that he had paid for walling 
up the alley, $770 44, Plaintiffs also proved that the end of a brick house had fallen in con. 
. sequence of the grading, and that the walling done by Christy’s administrator was necessary 
for the support of the houses on the alley. Plaintiffs also gave in evidence the city charters 
of 1822, 931, °35, 39, °4] and °43, and closed, 

Defendant proved by 8 practical engineer for 10 years, that grading and paving was done in 
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1816-7—that the grade was proper, considering the grade of the acjoining s‘ree's; that the 
work was well done and according to ordinance; that the alley was a nuisance before this 
work was done, and that Franklin Avenue had filled up two feet since the work at the north 
end of the alley, which caused the water, &c., to accumulate in the ailey; that he laid out - 
the work according*to. ordinance, and that it was indispensably necessary to go up to the 
line of the buildings, and that it was so properly done. Defendant also proved by a witness 
that he knew the alley in 1842, and since and before the grading, the nuisance was too bad to 
lead a horse through it; that he tried for and got the contract, and that at one time, the nuis- 
ance wasso bad he had to quit the work, and that be knew nvthing to compare it fo; that he 
had been engaged at such work for eight years, and he did not know an alley so well done. 
By another witness, defendant proved that she had superintended the work, and that it was weil 
done-according to ordinance, and that the nuisance was never so bad since the work was done 
as before; that he knew of no objections to the work by Christy’s heirs. Defendant gave in 
evidence the proceeding of the board of health, decluring the alley a nuisance in its unpaved 
condition. Another witness proved that the work was in progress three or four months; that 
some of the plaintiffs lived in the city; that N, P. Taylor lived in the country, and often 
came to town by the way of Franklin Avenue, and that he knew of no objection to the work ' 
from any of them, and that the proceedings of the city Sounsel were published in the city 
papers. Defendant also gave in evidence ordinance No. 170, with the provisions of the sev- 
eral charters in reference to this subject. 

Plaintiffs asked the following instructions: . 

1. That private property cannot be taken for public use without just compensation, and 
that this principle governs the State as a municipal corporation. 

2. That where an alley is dedicated to the city, the dedication gives a mere easement for 
the public benefit ; the fee simple in the soil remaining in the owners unaffected by the dedi- 
eation, subject only to the right of way. 

3. That if the city of S'. Louis acquired the right of way by dedication, she cannot take 
the soil either perpendicularly or laterally, to alter such way without compensation, and if in 
taking the soil the buildings thereon were undermined or injured, the damages occasioned by 
auch taking are direct, and the owner is entitled to indemnification. 

4. ‘That as between co-terminus proprietors of land, the right to supportis a right of prope 
erty necessarily practically attached to the soil, and one is not at liberty to make excavations 
which will draw the lateral support from the land of his neighbor, and cause the falling in of 
the remaining fan]. 

5. The charter of the city gives no power to the mayor and council to grade an falley not 
established and opened according to law and ordinance. 

6. That all de:egated powers are matters of strict construction. 

7. That where power is delegated on condition, the condition is part of the power, and un- 
less complied with, the exercise of the power is illegal. i 

These instructions were not given, but the court instructed the jury, 

1, That if they believe from the evidence that a map and plat of Christy’s addition was 
made, acknowledged and certified, and that deposited with the recorder of St. Louis county, 
that the alley in question was laid down on said mapand plat, and that the grading and paving 
of said aliey was executed pursuant to any ordinance of the city of st. Louis, the defendant 
is not liable for any consequential injury resulting therefrom, unless the jury believe from the 
evidence that said injury was caused by the unskilful and negligent execution of the work by 
the agents and officers of the city. 

2. In grading and paving a public alley, the city has a right to go to the line of said alley 
on either side; it is its duty to execute the work in suck manner as is proper, and if any loss 
or injury is sustained in consequence, the city is not liable for such loss or injury to adjoining 
property 

3. When an alley or highway is made public, and the fee is conveyed to the county or city, 
the city or county owning the fee may improve, grade, or repair the same, and any injury to 
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adjoining property for grading the same in a skilful and proper manner, is not an appropriation 
of private property, for which the owner of said adjoining property can recover in an action 
against the city. 

The verdict of the jury was for the defendant, and the plaintiffs have sppealed. 


Tuompson, for appellants. 


I. The damages claimed by defendants are not consequential but direct. It has been held 
that for damages consequential upon the grading and paving of a street, the city is not liable. 
There are but two species of wrongs—direct and consequential. If the city is not liable for 
the present wrong, they are liable for none at all. The grading and paving power must be 
governed by the same rules which govern the other powers delegated by the city charter; 
City of St. Louis vs. Gurno, 12 Mo. R. p. 414, 

II. The defendant is liable for the wrong done in the present case by the express terins of 
the city charter. The several city charters arein pari materia, and to be construed together. 
The charter of 1822 provides compensation to those whose property is taken in opening, ex- 
tending and widening streets, &c. See sec. 14, New Rev. C. p. 53. The amendatory 
charter of 1831 goes farther, and gives compensation for damages caused by opening, widen- 
ing, or in any manner altering alleys through blocks or squares of the city; these damages to 
be assess€d bya jury. See 6 Rev. C. p. 56,57, The expression, opening, widening or al- 
tering, is retained in all the subsequent charters. See Ch. of 1835, secs, 39, 40, 41, 42; New 
Rev. C. p. G4, 65. 
see legis. powers, art. 3, sec. 8, Rev. C. p. 74; and in the same charter, provision 1s made 
for compensation in cases of taking property in altering, opening or widening a street. See 
art. 6, secs. 1, 2,3, 4, Rev. C. p. 80. The amended Chr. of 41 has similar provisions; 
art. 6, secs. 1, 2, 3, 4, Rev. C. p. 92. So also with the last Chr. of 1845, art. 3. sec. 2, 
Rev. C. 101; art. 6, sec. 1, 2, 3, 4, 5, 8, Rev, C, p. 110. Also ordinance No. 2426, as to 
private property, Rev. C. 338, which speaks of damages and benefits accruing from “open- 
ing, widening, altering or extending” streets, lanes, &c. 

III. The city has no power to grade a street or alley not established and opened according 
tolaw andordinance Chr. 1843, art, 6, sec. 1. 

IV The effect of filing the plat by ancestor of the plaintiffs, in his lifetime, with the county 
recorder, was to vest the fee simple of the alley in the county by dedication. See Rev. C. 
town plats, p. 1055. But for that statute the common law would have given the county a 
mere easement in the nature of a right of way, the fee remaining in the original owner void. 
3 Kent Com. 433 n. By dedication, however, plaintiffs ancestors did not pass away the right 
of support to his buildings; that was an easement of his own, The right of support, as be- 
tween coterminous owners of land is aright of property necessarily and naturally attached to 
the soil. See Taylor’s law of landlord and tenant, p. 118; 3 Barn and Adolph. 871; 1 Sel. 
N. P. p. 444; Stansall vs. Tollard; a fortiori must the same principle prevail between the 
owners of a building lot in a city, and the city to whom a right of way is transferred. The 

statute says that the filing of the plat shall vest the fee simple of the land in the county in 
trust, and for the uses therein specified orintended, and no other use or purpose whatever. In 
the plat nothing was expressed but aright of way marked out by lines. Is it fair to imply that 
the party dedicating intended the right of way to be used so as to destroy his building. 

V. This was a taking of private ;roperty for public purposes, within the charter and 
within the constitution. 13 Wend., People vs. Canal Appraisers. 

In proceedings under the act relative to streets in the city of Albany, in the assessment of 
damages, awarded to owners of ground for widening a stree*, the jury in finding the amount 
to be paid by the owner or occupant of a lot having a dwelling house or other building upon 
it, have not the right to regard such lot as vacant and unimproved, but must deduct from the 

whole amount of benefit, such damage, if any, as will be done to the building, or such exe 


The word “grade’’ is introduced for the first time in the Chr. of 1839 .- 
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pense as will be incurred by the owner in consequence of the alteration in the street. 9 Wend. 
p 244, Canal Bank of Albany vs. Mayor et al of Albany. In Hooker vs. a canal company in 
n Connecticut, the supreme court held that an injury to land which deprives the owner of the 
ordinary use of it, is equivalent to a taking, and that where compensation is not provided for, 
the owner is entitled to damages, U.S. Dig. Vol. 1, p. 401. 

To take private property for public use, without just compensation, is not only uncenstitu- 
tional, but a violation of natural right and justices a statute to that effect is therefore null 
, and void. 20 J. R, 103, Bradshaw vs. Rogers; Bonaparte vs. Camden and Amboy R. R. Co., 
i Baldwin C. C. R. 219, common law on the subject, 1 Chitty’s Blackstone p, 140 and notes; 
Kent’s Com. 2 vol. 338; Constitution of Mog. art. 13, sec 7; see alse Taylor’s landlord and 
tenant Jaws, p. 117. 


| Kirtiy, for appellees. 


ns ea ee 


I. The court below was right in excluding the instructions offered by the plaintiffs. 

1, The first ought not to have been given, because, in this case there is no private property 
taken by the city or applied to public use to which plaintiffs had any right or title whatever. 

2. The second is a total misapprehension of the law in supposing that the fee simple of the 
soil in this alley remained in these plaintiffs, unaffected by their dedication of it, subject only 
to the right of way. 

3. The third, is based on the idea, with the additional error, that any injury resulting in the 
case supposed could be direct and not consequential. 

4, The fourth is a fanciful error, in supposing that the city had no right to grade this alley 
dedicated to the public, years before by plaintiffs, the effect of which would be to withdraw 
the lateral support from the conterminous lots of the p'aiutiffs. 

5. It is a sufficient answer to the fifth to say that it required no city ordinance to establish 
and open an alley that had been, years before, established and opened by the dedication ot 
plaintiffs ancestors, 

6., The sixth, that delegated powers, are matters of strict construction, is a mere abstrac- 
tion. 

II. The instructions that were given by the court were sound law, applicable to the case. 
and are sustained by the decision in the 12 vol. Mo. R ,Gurno vs. City St. Louis, p. 414, ans 
authorities there cited. 

III. The verdict and judgment below was correct, and the motion for new trial proper'y 
overruled. 


enema 
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Napton, J., delivered the opinion of the court. 


This case falls within the principle settled by this court in Gurno vs. 
City St. Louis, (12 Mo. R. 414.) The facts as we may assume them 
from the instructions are not distinguishable from the case of Callen- 
der vs. Marsh (1 Pick., 418.) The whole subject is very fully discussed 
in Hooker vs. New Haven & N. Co., 14 Conn. R., 146, and in the court 
of kings bench in the Governor and company of the British Cast Plate 
Manufactures vs. Meredith and others, 4 Yerger R., 794. 

In the present action, the street or alley in question was laid out by 
the plaintiffs themselves or their ancesstor, and the probability of its 
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being graded, when the public interest required it, must have been cal- . 
culated on when the buildings were erected. To grade a street or alley, 
already dedicated to public use, is not an exercise of the eminent do- 
main, so as to require compensation. It is not appropriating private 
property to public use, but simply an exercise of power over what is 
already public property. The damage resulting, by causing the plain- 
tiffs to rebuild or prop up their falling walls is consequential, and as it 
is a consequence of the exercise of a power granted by the State to 
municipal corporations, for public purposes, and the power has not been 
abused, but skilfully and discreetly exercised the city authorities are 
not responsible. 

It is also .objected in this case, that the alley in question had never 
been regularly declared by ordinance as a public alley, previous to the 
passage of the ordinance which authorized its grading. This we think 
was unnecessary, since the proprietors had themselves, when laying off 
lands as a part of the city, declared it as a public alley. 

Judgment affirmed. 





BIERNAN’S apm’r vs. BRACHES. 


1, When the death of afpartner prevents the partnership oper:tions from being carried on 
according to the agreement, and money advanced irom being refunded, as stipulated for 
the surviving partner may recover for the money advanced, in the same manner, as if no 
partnership had ever existed. 


APPEAL from St. Louis Circuit Court. 


Wuirt.esey, for appellant. 


I. Can one partner sue another at law for an indebtedness arising from the partnership 
transactions, before the settlement of the partnership concerns, the payment of the debts and 
the striking of a balance? 

il. Under the articles of co-partnership, does this ease come: within the rule of law above 
atated? 

In support of the first proposition, see Strohert vs. Knox, 5 Mo. R., 112, Murray vs, Bo- 
gert, 14 J. R., 318; 2 Conn. R., 425; 1 Wend. R., 582. 

The next question, is, does this case come within the operation of therule? We do not 
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deny that one partner may act and deal with another, in the same manner as with a stranger, 
in all matters not belonging to the partnership. But the point at issue, is, whether these 
partners have so done—whether the matters are partnership ornot. For this purpose a care- 
ful examination of the articles of co-partnership are necessary. 

By these articles Biernan, the intestate, was to advance on his share of the capital the land 
and the distillery, builaing and fixtures. But asfthese were not of sufficient eanacity for the 
business intended, Braches was to advance money for the increase of capacity, to the amount 
of $2000, and $4000 more as bu-iness capital—both of these sums without interest, and Bier- 
nan charging no rents for the Luildings. In the books of the concern, the amount of plain- 
tiff’s bill of $5,353 96, was charged zs alan to Biernan. 

The partnership was to be 07 i:.d: finite du ation, and was net to be dissolved until the pro- 
fits amounted to $8000, over and above the advance made by Braches tocarry on the business. 
Sec. 23 of articles, thus clearly making loans and business and capital an undivided subject 
of the partnership business. By an amended article of Jan. 8th, 1849, Braches was allowed * 
to withdraw from the profits of the concern, the whole amount expended as soon as the pro- 
fits amounted to $4000, so that the advances should be repaid out of the profits by asticle 21. 
Profits and losses were to be equally divided. 

The law implies that partners are to be re-imbursed at the dissolution. The capital each 
has advanced. after paying, first the debts of the concern, and the balance will be profits to 
be divided between the partners. The agreement between these partners only reduced to 
writing what the lew implied. _ Biernan owning the land, buildings and fixtures go to him, 
and the money advanced by the other partner goes back to him, no matter how they have 
been expended; whether in the buildings or the common transactions of the concern; and yet 
no one would suppose, in such a case, that one partner could sue the other for his advance 
until a dissolution and a settlement. The moneys expended on the land would still form part 
of the prrtnership capital to be returned to the advancing partner, no matter who he might 
be, or what might be the character of the advances, whether it be lands, buildings and dis- 
tilleries, fixtures or money. Ifthe money have been expended in buildings, the partner own- 
ing the buildings must repay those advances to the other partner. So that, in these articles, 
the parties have merely expressed what the law is. 3 Kent Com. 28, 24; 3 Kent 28; 6 Wend. 
263; 16 Vesey R., 49; Collyer on Part. 65; West on Shp.; 1 Vesey 142; Coly on Pi. 83, 84; 
Gilmore vs. Brown, 14 Mass. R., 128. 

It was decided in Lee vs. Sashbrook, 8 Dana R., 214, to be a general principle that no one 
partner is eutitled to compensation for his services to the firm, nor for interest on money ad- 
vanced or deposited with the firm for its use, without a special agreement, or some special 
circumstance to justify it. 

The general conclusion of law is, that partnership losses are to be equally borne, and the pro- 
fits equally divided, and this is the rule, although the contribution between the parties consisted 
entirely of money by one and entirely of labor by the other. Gould vs. Gould, Wendall 
Rep., 263. 

“When an account is taken,” says Ld. Hardwicke, “each is entitled to be allowed against 
the other every thing he has advanced or brought in as a parntership transaction, andjto charge 
the other in account with what the other has not brought in, or has taken out more than he 
ought, and nothing is to be considered his share but the proportion of the residue on the bal- 
ance of the account”—Cited, Colyer, 65. 

The supreme court in this State, in Strothert vs. Knox, 5 Mo. R., 112, 118, state the rule 
correctly, that while the partnership concern remain unadjusted, one co-partner cannot 
maintain assumpsit vs. the others, and this most certainly is a case calling, for the interposi- 
tion of the rule. As the parties, by their own acts have converted the moneys advanced in- 
to capita! of the co-partnership, one co-partner cannot be allowed to withdraw his share un- 
til the concerns are adjusted, so as to diminish the capital stock liable to the payment of the 
partnership debts. Relying upon the principles of law, the construction of'the articles of 
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asked by the defendant below, and in the instruction given, and in refusing the motion for a 
new trial, and for these errors its judgment should be reversed. 


Barss, Jr., for appellee. 


I. One partner may maintain an action against his co-partner for a debt unconnetted with 
the partnership account, or separated therefrom. Colyer on partnership, (a) (3 Am. Library, 
Fd. 149, § 2 Ed. by Perkins,) pages 216, 229, 233-4, 237 and notes; Story on partnership, p. 
320, and notes and cases cited. 

In this case, the debt for which judgment was given, was specially agreéd by the articles 
to be a loan from Braches to Biernan. 

This case does not conflict with the cases of Strothert vs. Knox, (5 Mo. R., 112,) and 
Springer vs. Cabell, (10 Mo. R., 640;) nor with the rule that one partner cannot sue another 
at law for a matter connected with the partnership account until a settlement of the account. 
At the beginning, this account was separated from the partnership account, and was not liable 
to be increased or diminished by the profit or loss of the business. It was as mucha sepa- 
rate loan by one partner to the other as if it had been evidenced by a promissory note; and 
it was not changed by the additional article of the agreement of partnership ot Jan. 8th, 1849, 
That article only allowed Braches to re-pay himself his loan out of the profits ot the business, 
instead of waiting for the dissolution of the co-partnership as therefore provided. That arti- 
cle, if it were alone, would itself sufficiently distinguish and separate this debt from the gen- 
eral partnership accounts 

II. Besides, there are cases in which one partner may maintain an action at law against 
another rartner, in respect to a matter strictly belonging to the partnership account. See & 
Mo. R., 574, Byard vs. Fox, citing 1 Stark. R., 78, and 5 Wend. R., 274. 

Again, the probate court has jurisdiction of all demands against the estate of a dead ma, 
without respect to any form of action, and “without regard to quality,” whether legal or 
equitable. R.C. Art. 4, p. 92, § 8; p. 331 § 13, and appendix p. 1102. 

Nore.—There is no general error assigned. The only errors assigned are, 

1, That the court erred in the instructions given; 

2, In refusing the instructions asked by defendant. 


Bircu, J., delivered the opinion of the court. 


Braches had an allowance against Biernan’s estate in the probate 
court, from which the administrator appealed to the circuit court, and 
from the judgment of the circuit court has appealed to this court. 

It appeared on the trial in the court below, that the parties had en- 
tered into copartnership on the second of October, 1848, to carry on 
a distillery; Biernan to furnish the land and buildings, and Braches to 
advance money to carry on the business. To increase the size of the 
distillery buildings, Braches was to advance to Biernan, as a loan, the 
sum of two thousand dollars. He was also to advance as business 
capital the sum of four thousand dollars; the moneys thus advanced to 
carry no interest, and the land and improvements no rents. By a sub- 
sequent section of the sgreement, if Braches had to advance more 
than two thousand dollars for the erection of buildings, it was to be 
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‘con the same condition as the $2000 mentioned in previous sections, 
without interest, and to be considered a private demand due by Bier- 
nan;’”’ and by a supplemental section, added on the 8th of January fol- 
lowing, it was stipulated that having ascertained that the $2000 origi- 
nally agreed upon was insufficient for the erection of the buildings and 
fixtures for the distillery, Braches might commence to withdraw from 
the profits of the business whenever the capital thereof amounted to 
$4000, the whole amount expended in the erection of the buildings, 
and continue thus to withdraw until all the expenditures for buildings 
were fully paid out of the profits of the business. The original article 
of agreement contained the usual clauses ato the division of the profits 
and losses; Braches to be the manufacturing, and Biernan the active or 
out-door partner, for the purpose of purchasing supplies, and selling 
the liquors, which were to be manufactured upon an extensive scale. 
It is admitted that the account here in question was for advances for 
building purposes, and the only point which seems to have been made 
in the court below, or that is here made, is whether the account is or 
is not so dependant upon the operation and result of the partnership, 
as to render necessary a settlement of the partnership transactions be- 
fore the commencement of such a proceeding as the present one. The 
circuit court thought otherwise, holding, First, That the original arti- 
cles distinguish plainly between capital put in by the plaintiff for the 
purpose of carrying on the business—business capital—and money ad- 
vanced by him to improve the intestates distillery. Second, That the 
latter advances were received as a loan, and continued as such, consti- 
tuting an individual and separate claim against the intestate, in favor 
of the plaintiff, notwithstanding the modification of the original agree 
ment, introduced by the additional article of January 8, 1849, the only 
effect of which alteration, as to such loans, was to render them payable 
out of the profits of the business of the concern, after the business 
capital should have amounted to a certain sum, which mode of payment 
being impracticable, the plaintiff, upon the case as made in evidence, 
is entitled to judgment for such sum so loaned or advanced. 

We are of opinion that the circuit judge took the only proper view 
of the law and the facts, in ruling, as he substantially did, that as the 
death of the defendant’s intestate prevented the partnership operations 
from being carried on, according to the agreement, and the money ad- 
vanced for building refunded as supplementally stipulated for, the plain- 
tiff was entitled to recover those advances in the same manner as if no 
partnership had ever existed. In other words, that as collateral secu- 
rity for the payment of these advances, the partnership had been ren- 
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dered inoperative by the death of the debtor partner, and that conse- 
quently the liability to which he had subjected himself to pay such ad- 
vances out of the profits of an establishment of which he was to have 
been the active or business partner, became, if not instant and absolute 
at the time of his decease, at least thus absolute and uncontingent 
within such reasonable time, as had the business been carried on in 
conformity with his stipulations, the money could have been earned. 
There having been no such point raised as the one intimated, the pre- 
sumptions are that the facts and time were with the plaintiff, so that in 
the most favorable aspect in which the case can be viewed for the ad- 
ministrator, the judgment of the circuit court was correct and must be 
affirmed. 





KEISER et at vs. MOORE. 


1. A grantor in a deed of trust, under which a party interpleading claims property attach- 
ed, is not a competent witness for the defendant to shew the consideration of the deed. 


ERROR to St. Louis Court cf Common Pleas. 


STATEMENT OF THE CASE. 


On the 30th September, 1848, John W. Keiser, Benj. W. Tompkins and Louis Kasson, 
defendants in error, commenced a suit in St. Louis court of common pleas, by attachment 
against Ephraim Moors, for $300 debt, and under the suit summoned Houseman & Lowry as 
garnishees in said suit on 30th Sept. 1848, and afterwards in due form filed their allegations 
and interrogatories ayainst said Houseman & Lowry, alleging that they were indebted to 
ihe said Moore in the sum of $300, to which the garnishees filed their answer and plaintiffs 
in said suit their denia! thereof, which is still pending. 


Afterwards, on the 11th day of October, 1848, John G. Moore and Charles A. Chapman,. 


plaintiffs in error, filed their interpleader claiming the moneys, &c. attached in the hands of 
said Houseman & Lowry, garnishees, as the property and effects of said Moore & Chapman, 
at the time of said attachment and garnishment ; to whichin‘erpleader the said Keiser, Tomp- 
kins & Kasson filed a replication denying the allegations therein and averring said property 
and effects attached, to have been at said time of attachment and garnishment the property 
ard effects of E. Muore; and upon said issue between the interpleaders and the plaintiffs in 
suit, a trial was had at the February term, 1850, of said court of common pleas before a jury. 

The plaintiffs read in evidence to the jury a deed of trust, dated June 3d, 1848, from E. 
Moore to Charles A. Chapman & John G. Moore, setting forth that in consideration of the 
endorsement and acceptance by Chapman & Moore of the paper of E, Moore, to the amount 
of $8000, said Moore conveyed certain real estate and property and also “ail the fixtures used 
about the tobacco factory, now used by said party of the first part (E. Moore) in the town of 
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Camden, as well as all the tobacco on hand ; and the whole tobacco trade, business and op- 
eration now carried on by said E. Moore,” to be held by parties of second part, Chapman & 
Moore, in trust to pay the whole amount of their liability for E. Moore on the drafts afore- 
said, conditioned, that if E. Moore failed to pay said drafts or liabilities, that Chapman & 
Moore might sell all said property for cash or on credit at public or private sale, and pay off 
the zmount of their liabilities for E. Moore, and the remainder, if any, should be paid to the 
said E. Moore. 

The interpleacers then introduced testimony by Granville L. Feazel, Wm. H. Weir and 
Wm. Limerick, showing that on the fifth June, 1848, at the town of Camden, the tobacco 
stemmery and other property of E. Moore was delivered to the trustees aforesaid, under said 
deed of trust, by the agent of said Moore; and the whole tobacco business of Moore was 
thereafter carried on by said Moore & Chapman, trustees, and E. Moore had no concern in 
it, and was not engaged as clerk or otherwise; that Moore & Chapman directed all ship- 
ments to be made in the name of Moore & Chapman, and they were so made to the amount 
of about 77 hhds.; that Moore & Chapman furnished all the money for carrying on said fac- 
tory after 3d June, 1848; that the land and real estate conveyed by E. Moore to Moore & 
Chapman was of no value, the title being wholly defective , that the value of the tobacco fac- 
tory and stock on hand the 3d June, 1848, did not exceed $5800 ; that bills of exchange to the 
amount of $8000 were paid by Moore & Chapman after said 3d June, 1848, on account of E. 
Moore, to the branch Bank at Lexington, Mo. 

The defendants thereupon introduced E. Moore, the grantor of said deed of trust, as a wit- 
ness on their part, to whom the defendants objected, which objection the court intimated 
would be sustained, but permitted said witness t» testify conditionally, with the stipulation 
that if on further examination of the point the court still held the testimony inadmissible, an 
instruction should be given to exclude said testimony from the consideration of the jury. E. 
Moore thereupon testified that he executed the said deed of trust; that it was given to se- 
cure the interpleaders against loss on account of endorsements and acceptances for E. Moore 
to the umount of $8000 or $8500; that on the execution of said deed, the trustess took pos- 
session of the property; that he thought the tobacco which came to Houseman & 
Lowry, and the proceeds of which were attached in said suit, was shipped after the date of 
said deed of trust ; that the said acceptances and endorsements were made in good faith and 
for his accommodation by the interpleaders, and that he presumed they had been paid. The 
whole property conveyed was worth about $5000 or $6000. Moore & Chapman were in- 
terested jointly, as witnesses’ acceptors ard endorsers; that witness reached St. Louis be- 
fore the tobacco (the same of which proceeds are attached) was received by Houseman & 
Lowry, and notified them that he had assigned the same to interpleaders and directed them to 
pay the proceeds to the interpleaders ; that witness did not think the interpleaders realized 
more than $5000 out of the property assigned ; that the title to the real estate failed, and the 
interpleader realized nothing out of it; that he told Houseman & Lowry that he had madean 
assignment of all his property to the interpleaders, and directed them to pay over the proceeds 
to them. 

The plaintiffs introduced testimony to show that their agent called on E. Moore for pay- 
ment of the debt on which the attachment was sued out, that he did not pay, but stated that 
he had made an assignment ofall his property and effects to prevent his creditors from attach- 
ing it; that Moore owed the debt to plaintiffs; that on the day of the assignment of the tobaceo 
the proceeds of the sale of which were attached, was in the city of St. Louis; that the attache 
ment issued before Houseman & Lowry had any notice to whom to pay the proceeds thereof; 
that the tobacco had been sold by Houseman & Lowry before E. Moore arrived in St. Louis; 
that the tobacco was sold and placed to the credit of E. Moore, before his arrival in St. Louis 
and that Houseman and Lowry were garnisheed before they had notive to pay the proceeds to 
any one. ; 

To the introduction of evidence of the conversations of E. Moore with witness Tomp- 
Kins, the interpleaders objected, for the reason that no foundation had been laid therefor by 
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examining Moore on same matter. Court allowed such conversations to be proved by Tomp-~ 
kins, witness for deponent, to which the interpleader excepted. 

The court gave the following instructions : 

se The jury are instructed to disregard the testimony of E. Moore. 

. The tobacco in the hands of Honseman & Lowry and the proceeds thereof were liable 
to sitpch ment until the interpleaders or E. Moore demanded the delivery thereof, or the same 
was delivered to said interpleaders. To the giving of which the interpleaders objected and 
excepted. 

The interpleaders asked two instructions, which were given‘ as follows: 

Fraud must be proved, and ought not to be presumed by the jury until established. 

The conveyance of the property by E. Moore to Moore & Chapman to secure them against 
bona fide endorsements or dra(ts made for his accommodation and paid by them through the. 
effect of such conveyance, was to put all the tobacco and property out of the hands of E. 
Moore, is no evidence of fraud as against credi‘ors, if there was a good consideration for 
such conveyance. 

The interpleaders asked the following ee iia which were refused, to which refusal 
they excepted: 

1. The deed of mortgage of the 3d June, 1848, passed to the interpleaders the title to the to- 
bacca, and the proceeds thereof in the hands of Houseman & Lowry, if the jury believe from 
the evidence that said deed of mortgage was made in good faith and for a valuable consider- 
ation. 

2. A debtor in failing circumstances has a right to prefer one creditor or a part of his cred- 
itors ta the exclusion of others, and if the jury believe from the evidence that the said deed of 
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mortgage was made in good faith to secure the interpleaders for endorsements on drafts made |— 
by them for the accommodation of E. Moore, and that the proceeds of the tobacco or the to- © 


bacco in the hands of Houseman § Lowry, were conveyed or transferred by Moore to the in- 


terpleaders beforethe dayof , 1848, in good faith, then the jury will find for the inter- f' 


pleaders, 

3. The declarations and conversatious of Moore, after the mortgage was executed and de- 
livered to the interpleaders, cannot and do not in any wise affect the legal title of the inter- 
' pleaders to the property canveyed to them by Moore under the mortgage. 

4, If Moore made said mortgage to the interpleaders for a valuable consideration, as stated 
in the deed, then in order to avoid it en the ground of fraud, it must be shown that the mort- 
gagees, the interpleaders, were parties to such fraud, and if the jury helieve from the evidence 
that the interpleaders took said mortgage in good faith, then they will find for the interplead- 

_ ers. 

On the giving and refusing respectively of the above instructions, the interpleaders took 4 
non-suit, with leave to move to set the same aside. Within four days after, the interplealers 
moved to set aside non-suit, and grant a new trial, for the following reasons: 


1. The court erred in admitting testimony offered by plaintiffs, that was incompetent and 


irrelevant. 

2. The court erred in excluding testimony offered by interpleaders. 

3. The court erred in refusing instructions offered by interpleaders. 

The court erred in giving the instructions given by the court to the jury. 

The court refused to grant the motion, to which interpleaders excepted, and filed their bill 
ef exceptions, and took their writ of error to the supreme court. 


Hix, for plaintiffs in error. 


1. The court below erred in excluding the testimony of E, Moore, witness for plaintiffs in 
error. He was the grantor in a tract of land made to secure the interpleaders (plaintiffs in 
error) in the payment of drafts for $8500, which they had paid before the trial, and were li- 
able to pay at execution of deed; the whole amount of property conveyed in trust was worth 
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only $5000, so that although the surplus under the trust, after paying the dratts, was to go to 
E. Moore yet as there was no surplus, but a large deficit, he had no interest in favor of in- 
terpleaders, or to sustain the trust deed as against the attachment; his interest was directly 
in favor of the defendants in error. 

2. The whole property conveyed in trust was not sufficient to satisfy the drafts paid by 
plaintiffs in error including the $364 in the hands of Houseman & Lowry, garnishees, in the 
suit of Keiser, Tompkins & Kasson vs. E. Moore ; so that the interest of E. Moore was equal- 
ly balanced, like an execution debtor who is 7. vendor. 

The testimony of E, Moore should not have been excluded. ‘The true rule as to the iater- 
ests of a witness is “will the verdict be evidence for or against him?” The verdict in this 
case could not affect Moore, or be any evidence for or against him, unless by proving a sur- 
plus, he paid his debt to Keiser, Tompkins & Kasson. 5 John, 256; 3S. R. 130; 1 Green}! 
Ev. 390; 10 John. 21; 16 ib. 89; 1 Caines 276; 5 Wend. 55; 1 Carr. & P. 156; 1 Mo, & Payne 
653, 

4, The executioner who has sold his property, which is subsec uently seized on execution, 
is a competent witness for his vendee ; his interest being balanced, and E. Moore is an at- 
tachment debtor, in precisely the same situation, except that it was his interest to have 
proved a surplus. 2 Cow. § Hill 120;7 Haan& John. 458; 1 Litt. 105; 3 Mon. 109; 1 Pairt. 
71; Cow. & Hill 3d 152-4; Horeptu 449; 3 Fairf. 371; 2 Shep, 379; 2 Q. 217. 

5. A grantor is always competent to support the deed, a3 again-t his execution or attach- 
ing creditor. Hill vs. Payson, 3 Mass. 559; 11 Mass, 268; Patterson vs. Willing, 3 Dall. 
506; Langle vs. Felton, 1 Rawl. 141; Barring vs Shippen, 2 Binn, 154; McFerran ve. Powers, 
1S. & R. 102; Browning vs. Doring, 48. & R. 494, and cases above cited; Webb vs. Dan- 
forth, 1 Day 301 

6. A grantor in trust, to receive advances, where the advances exceed the value of the 

property conveyed, is in precisely the same situation as a vendor, and the result of his con- 
veyance is precisely the same; and if the property conveyed is inadequate to pay the ad- 
vances, he has no claim to a surplus. Cases above cited, and 1 Bail, 568; 3 Cow. & Hill, 
1517-20; 1 Sten. 198; Mitter vs. Dillon, 2 Mon. 73. 
. 1, A mortgager and grantor in a trust deed have been always held competent to affirm 
their conveyances by mortgage in trust, as witnesses for the grantee, upon the prin- 
ciple that they can have no interest in favor of their grantee. 3 Dall. 506; 1 Rawl. 141; 
2 Binn. 154; 1 Serg. & R, 102;3 ib. 494; Cow. & A. 74; 3 Mass. 559; 12 Mass. 368. 

8. A witness is not incompetent under our statute for the reason that the verdiet would be 
evidence for or against him. Rev. C. 745, p. 833 § 26. 

9. The court erred in two instructions, in declaring the law to be “that the tobacco and 
proceeds thereof in the hands of H. & L. were liable to attachment, until the interpleaders, 
or ‘E. Moore demanded the delivery thereof, or the same was delivered to said inter- 
pleaders.’ »? 

The deed of trust made and acknowledged, as it was, in the proper county, and duly recor- 
ded, and being for a good and valuable consideration, passed the title in the property fiom E. 
Moore to the interpleaders immediately, without any delivery; and a demand of Hag L. 
was not necessary, before the plaintiff’s attachinent was levied. Rev. C. 45, Ch, 67 § 8. 

10. A demand of H. & L. by E. Moore, unless as agent of interpleaders could not affect 
the case in any way, and yet the court below most absurdly declares thatit did. 

11. The first instruction asked by the interpleaders ought’to have been given, as containing 
the true rule in the case, under the law. 

12. The third instruction for interpleaders ought to have been given, because the conver- 
sations of E. Moore, after the execution of the deed of trust, could not affect the title of the 
interpleaders under the deed; and such Conversations could not be offered to impeach E. 
Moore’s testimony, for he was not enquired of, in relation to the same point; and the rule is 
absolute that a witness’ conversation cannot be offered in evidence to impeach him, unless he 
has been asked in regard thereto, and has had an opportunity to explain it. 
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13, The fourth instruction for interpleaders ought to have been given, as stating the true 
rule in the case; for the fraud of E. Moore, if guilty of any, could not afrect the interpleaders 
unless they were parties to such fraud. 

14. All the points are preserved in the bill of exceptions,{and it is urged that each and 
every ruling and order of the court below during the whole trial, 1s erroneous. 


Hupson, for defendants in error. 


1. E Moore, the defendant in the original suit, who was offered as a witness by the inter- 
pleaders, was not competent, being directly interested in the event of the issue. That he was 
called to prove his interest is manifest from the deed of assignment set out in the bill of 
exceptions. It is also apparent that he was interested to the extent of the costs of the suit. 
Had the plaintiffs in error sustained their claim in the court below, it would in effect have 
defeated the original suit; as there was no service on E, Moore, there could have been no 
judgment againt him that could have been more available, consequently it is evident that the 
case depended entirely upon his evidence. 

2. The deed of assignment offered in the court below provides that the surplus, after pay- 
ing certain sums therein mentioned, shall be paid over to E. Moore, therefore he is interested 
in increasing the surplus, and sustaiuing the interpleader’s claim would have that effect. 

The counsel for defendants in error refers the court to the foliowing authorities to sustain 
the objection to Moore’s evidence: 7 Mo. R. 138; 12 Mo. R. 221; 6 Humph. R. 405; 5 How- 
ard S. C. R. 91; 12 Peters’ 5. C. R. 145. 




















Hi1w’s answer to point I of defendant’s brief. 










1, The fact that there had been no service on E. Moore had no effect one way or another. 
The question in the case of interpleader is the same as if it had arisen in an action of trespass 
by interpleaders azainst the defendant in error. As to E. Moore, his interest is in favor of 
K.T.& C., and against M. & Chapman, who are claiming the proceeds of the property 
which he had conveyed by his trust deed of June 3d, 1848. If there was a surplus then it 
would go to pay the attachment of Keiser, T. & C., and it was for the interest of the said 
K.,T. & C. to prove a surplus; for unless there was a surplus, K., T. & C. had noclaim on the 
proceeds, and if there was a surplus after paying Moore & Chapman, that surplus would 
go to pay the debt that Moore owed to K., T. & C., so that the interest of the witness, E. 
Moore, K., T. & C., are identical; it being for the interest of both to prove a surplus, against 
the interest of Moore & Chapman, to prove a surplus, for it defeated this claim. 

The interest then of E. Moore was directly against Moore & Chapman; and they clearly 


had the right to call the witness to testify; his interest being against the interest of the plain- 
tiffs in error. 
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Ryzanp, J., delivered the opinion of the court. 





The main point for our adjudication is in relation to the admissibility 
of the testimony of Ephraim Moore. Said Ephraim Moore was the 
grantor in the deed of trust, under which the interpleaders claimed the 
property attached. .The deed of trust contained a clause requiring the 
overplus or balance of the proceeds of the trust fund, after said E. 
Moore’s bond debt should be paid, and for which the interpleaders were 
liable as endorsers or acceptors, to be paid over to said E. Moore. He 
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was called then to support his own interest. The witness, Moore, was 
in the situation of a grantor, having a resulting trust to the excess, 
which shall remain after the application of the property conveyed, to 
the discharge of the liability, secured by the deed of trust. He is 
therefore in effect called to support his own title. 

His testimony was properly excluded. See 7 Mo. R. 138; Daweson 
ys. Williams, 3 Ala. R. 629; 4 Porter’s R. 252; 5 Con. 258. 

We ‘ind nothing requiring any interference on the part of this court 
with the judgment below. Its judgment is affirmed. 





GATY, ET At. vs. GARRISON, er Ate 


i. An officer’s return, showing that he executed process against a steamboat, by seizing the 
hull and other parts of the boat, as then lying at the wharf, partly taken to pieces, and 
in process of being broken up, is sufficient. 


ERROR to St. Louis Circuit Court. 


STATEMENT OF THE CASE. 


Atthe trial of the cause plaintiff produced and read in evidence the record of Flint & Co. 
vs. 8. B. Nathaniel Hale. ‘This record was of a case commenced against the S. B. N Hale 
by Flint & Co., under our statute respecting boats and vessels. It was the first case against 
the S. B. N. H., and under the process in that case, the sheriff seized and sold the hull, tackle 
and furniture of said boat to the plaintiff. It was admitted that the boilers which had be- 
longed tothe N. H. were in the possession of the defendant at the commencement of this suit, 
and worth $750. 

The defendant claimed to have purchased the boilers trom Sam’] Underwood, the master 
and sole owner of the N. H. pvior to the levy of this process, and they offered evidence 
tending to prove that with the consent of all the creditors of N. H. except Flint & Co., the 
said master and owner of the H. broke up said boat, and sold the component parts to the 
highest bidders, before the commencement of any suit against the vessel. That they were 
the highest bidders for the boilers, and bought, paid for and received them from the boat, and 
had them in their possession at the time when the warrant in the case of Flint & Co. was 
executed; and that the said boilers never were levied on by the sheriff, nor in the custody, 
actual or constructive, ard were not in view of the spectators, nor on the boat, when the 
same was sold to plaintiff. This was all the evidence; whereupon the court was prayed by 
the plaintiff to instruct the jury as follows: ; 

1, If the plaintiffs did consent before the sale under Flint & Co.’s attachment, that Under- 
wood might sell the boilers to defendant, and if he did sell the boilers to defendant after the 
levy of the — and before the sale by the sheriff, nevertheless, the plaintiffs are enti- 
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tled to recover if the boilers were on the boat at the date of Flint § Co.’s attachment. and 
were ‘sold by the sheriff to plaintiff by virtue of said altachment, unless the boilers were 
actually sold to the defendant by Underwood before the levy of the attachment. 

2. ‘That the defendants acquired no title by virtue of the purchase from Underwood, provi- 
ded the sheriff had before then levied on the said boat, her apparel, tackle, and furniture, un- 
der Flint’s attachment; and provided that at the date of the levy the boilers were actually or 
ihe boat or lying on the shore near to said boat and in view thereof, and provided the sheriff, 
by virtue of said attachment afterwards sold said boat and boilers to the plaintiff. e 

These instructions the court refused to give. 

The plaintiffs then prayed the following, which was given: 

3. That “if the attachment of Flint & Co. was levied on the boat on the 17th Staak 1848, 
and if at the date of the levy the boi/ers were on the boat, and if Underwood, after the 
levy, sold to the defendants the two bvilers, either with or without the consent of plain- 
tiffs, and if afterwards the sheriff so!d to the plaintiffs the boat, tackle, apparel, and furni- 
ture, and all that he could lawfully sell by virtue of the attachment, then defendants acquire 
no title by virtue of their purchase;” to the giving of which defendants excepted at the 
time. 

Defendants then asked the following, which the court gave—the plaintiffs excepting : 

1. The jury are instructed that under the evidence offered by plaintiffs they are not enti- 
tled to recover in the action; if the jury shall believe that at the time that the levy was made 
under the warrant in the case of Flint & Co. vs. S. B. N. Hale, the boilers were a part of 
said boat, and that they were not in the possession and custody of the sheriff at the time og 
the sale of said boat on the 24th July, 748. 

2. That if the boilers in controversy were sold to the defendants by the captain and owner of 
the steamboat Nathaniel Hale, with the consent of the plaintiffs, they are estopped to set up any 
title thercto as against defendants, Refused. 

3. If the jury believe fiom the evidence, that, by the advice and consent of the plaintiffs (being 
creditors of the said boat) the mastcr and owner of the Nathaniel Hale took up and sold the com- 
ponent parts of the boat, and amongst other things the boilers, to the defeadants; that at the timo 
all df the other creditors of said boat excepting Flint & Co. consented that the said boat should 
be broken up and sold, then, unless said boilers were necessary to satisfy the demand of F. & Co, 
plaintiffs cannot set up against the defendants any title acquired by them at such sale by sheriff. 
Refused. 

4, That if the boilers were at the time of the sale not in possession of the sheriff nor under his 
custody or charge, but held adversely by defendants, and that the boilers werc uot present at the 
place at which the boat wassold, then no title to them passed by the sheriffs sale and bill of sale. 
Refused. 

Court having refused these instructions, defendants excepted. 

There was a verdict for defendants. Plaintiffs moved to set same aside for the reasons: 1. It was 
against law; 2. Againstevidence; 3. Aguinst the weight of evidence; 4. Because the court gave 
defendants instructions; 5, Because the court refused plaintiffs instructions. 

Court overruled; plaintiffs excepted and brings the care here by writof ecror. 


Crockett & Kasson, for plaintiffs in error. 


This is an action of trover, anc may be maintaincd by cither the @wner of the property or one 
having the right uf possession. 

The plaintiffs claim as purchasers at the judicial sale of the steamboat Nathaniel Hale and all 
her appurtenances, tackle and furniture; ‘all that belonged or appertained to it, which the sheriff 
could lawfully sell, by virtue of the attachment.” 

I. The bill of sale included machinery and every thing else belonging to the boat. 

The absence of the property at the time of salc, or of a portion of it, does in no respect prevent 
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a good title from passing to the purchaser, ‘This was expressly zuled in this court in Kean v«. 


Newell, 1 Mo. R, 542. 

IL. The Ist instruction for plaintiff was wrongfully refused: it is good law, because i/ the plaiutil? 
gave such consent, they gave it in another capacity entirely, representing a totaily different interest. 
As well might it be declared for law, that the holder of a title to land, who has a doubtfal titic, 
and sells it by gencra] release, and alterwards purchase a sound and distinct title @f another class 
-hould be estopped to bring his ejcctment against his release of the former tit’e. “Tlese 4 laintiffs 
by the sale became holders of a new tive, for a ncw consideration, and took all the tide and right» 
of theic vendors, as they were atthe first levy of the attachinent. 

J: would be oppressive to make it extend in the same mawncr that subscquently acquired title to 
real estate enures toa former warrantce, 

INL. ‘The 2nd instruction was in like manner good law; because the title which slrould be after- 
wards communicated to the purchaser at the public sale incepted at the time and by virtuc of the levy; 
and if said property was then seized and intermediately sold to the defendants, they of uecessity 
took it snbject to the lien of the process; and if that should be avoided, their title would stave; if 
carried iutodinal effect, their title would oe worthless. In this case it was effectuated, and they 
therefore ucquired no title by their unauthorized ce from Underwood, Both these instruc- 
tions should have been given. 

ree The first instruction given for-defendants is erroneous in several particulars: 

. Because it does not cofifine the belief of the jury toa belief founded upon the evidence. 

“4 Because it requires them to find that the boilers were ‘a part of the boat?’ at the time of the 
levy; which was likely to mislead the jury, thinking they werc not so, if they ):ad ever been upow 
the boat, but removed from their proper position, and separated from the runaing office. 

3. Because their being “a part of the hoav”’ is fairly a question of law, with reference to which 
the-court gave the jury no instructions. 

4. Because, as already shown, it was mot necessary that the shcriff should have the boilers 
actually in his custody and possession at the saleof the 24th July 1848. 

‘V. Every essential component structure, without which a steamboat cannot be made capable 
of the uses of a steamboat, and isnot recognized us a steamboat, so long as such structure is dis- 
tinctly identified as of such boat to which it is essential, and especially if known to be so by the 
possessors of it, is itself subject to the process in rem under the act of this State, ia like manner as 
the complete boat; and it is so whether the hull be on shore, and the engine in the river; or the 
hull in the river and the engines on shore. 

The question is not one of Jocality, but of identical and indispensable part of the structure and 
edifice of a steamboat, And the law will not permit the evasion of its provisions for securing the 
creditor, by winking at the rupture and removal of its chicf component parts, 


Gantt, for defendants in error. 


i. The instructions asked by plaintiffs were properly refused, because: 

1. Said instruction is inconsistent with itself, 

2. Itis not warranted by the testimony. 

3, Thesaid instruction would have necessarily bewildered the jury. 

4, It is not expressive of any distinct intelligible idea. 

II. ‘The 2nd instruction was properly refused, becausc it was not warranted by the evidence; and 
because it leaves without decision the only points which rose in the case. 

iII. The instruction given by the court at the instance of plaintiffs, docs meet all the points pre- 
sented by the evidence, and gives to the plaintiffs tne benefit of a more indulgent construction of 
the law than they are entitled to: said instruction being indeed errore ous, but erroneous because 
too favorable to plaintiffs. 

IV. The instruction asked for by the defendants, and given by the cout contained a corvect ex 
position of the law. It merely tells the jury that the sheriff einnoty withect makirga levy ona 
chatte} or having it in his custody, convey it to a purchaser under leyal process. 
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V. The 2ud and 3rd instractions asked by the defendants were refused by the court, and it may 
ave been corrcetly retused. ‘The 4th alsoreiused was gaod law, aud it was error to refuse it; but 
of this the plaintiffs cannot complain, 

Vi. ‘The verdict was well warranted by the law and the evidence, and the judgment of the 
court upon it should be affirmed. 

Autuoriticse—Tidd’s Prac. 922 and following: 1 Archb, Prac. 293 and following: Kean va, 
Newcll, i Mo. R. 754; Rev. C. 1845, p. 397, 478 and 189, sec. 67, 


Bircu, J., delivered the opinion of the coust. 


The return of the sheriff upon the original writ of Flint & Co., un- 
der the order and sale in whose suit the plaintiffs claim to have pur- 
chased the property in question, was that he had executed the writ “by 
seizing the hull amd other parts of the steamboat Nathaniel Hale, as 
said boat then lay at the wharf,” and that ‘‘the said boat at the time of 
the said seizure, was partly taken to pieces, and was in the process of 
being broken up.”” The subsequent order in the suit was to “sell said 
boat with her tackle, apparel and furniture,” and the return shows that 
the sale was made ‘‘pursuant to the order.”” What, therefore, was that. 
order, and what did it direct? Clearly it could have been nothing 
more than to sell the boat, ‘‘as she lay at the wharf, at the time of the 
seizure, partly taken to pieces, and in the act of being broken up”— 
for such was the seizure, such the return, or such in short, this levy. 

Adding these facts, therefore, to those embodied in the statement 
hereto prefixed, it is deemed proper enough to premise that no matter 
where the boilers were, they were unquestionably subject to be levied 
upon, because they were subject to the lien conferred by the ‘act con- 
cerning boats and vessels.” The return of the sheriff, however, may 
well be regarded as sufficiently inexplicit to have authorized it to be 
left to a jury to say, under the conflicting testimony subsequently in- 
troduced, whether in fact the boilers were at the time of the levy a 
part of the boat, and were therefore levied upon by the sheriff. 

That question having been substantially included in the instructions 
which were given to the jury, their finding, under the conflicting testi- 
mony alluded to respecting the situation or location of the boilers at the 
time of the levy, cannot, of course, be here reviewed or disturbed. 

The instructions which were given put it intelligibly and properly 
enoigh to the jury to decide, firstly, whether the boilers were on the 
boat at the time of the seizure? If so, they were substantially in- 
structed, they were included in the general terms of the levy or return, 
and would pass under the terms which conveyed “the tackle, apparel 
and furniture,”? and that they would consequently find for the plaintiffs. 
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But, secondly, if the boilers were not a part of the boat at the time of 
the seizure or levy, and not in the possession or custody of the sheriff 
at the time-of the sale, they could not be considered as included in the 
general terms of the return, or of the bill of sale subsequently execua- 
ted to the plaintiffs. 

Limiting our enquiry, therefore, entirely to the sufficiency of the 
levy, as disclosed by the return and disputed about in the oral testimo- 
ny which was relied on to explain it, we are of opinion that the jury 
was sufficiently instructed, and that the cause having been tried well 
enough, the judgment of the eircuit court should be, as it is affirmed. 
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1. A title derived from a location of land covered by the Spanish claim, confirmed by act of 
congress, made by the state of Missouri, by virtue of the act of March 6, 1820, is saje- 
rior to a title derived from a confirmation under the act of congress of July 4, 1836. 










2. The second section of the latter act, protects all actu:] locations, and sales bons fice made 
under color of the law of the United States. ted vs. Papin, 7 Mo. Rep,, 503, and Al- 
‘ lison vs. Hunter, 9 ib., 762.) 







ERROR to Ralls Circuit Court. 


We ts, for plaintiff in error. 









The plaintiff’s title is a grant from the Spanish government for 10,000 arpents confirmed 
by the act of 4th July, 1836, to Charles Fremon Delauriere and Lewis Labeaume. These 
is no question but that the plaintiff has all the title of the grantee. 

The claim was duly presented to the recorder of land titles, prior to Ist July, 1808, and 
was therefore within the provisions of the act of congress reserving Spanish grants from 


sale. 
The defendant claims by purchase fiom the State of Missouri, in 1831. ‘lhe claimof the 


State is founded on the section of the act of congress of the 6th of March, 1820, which 
granted to the State twelve salt springs with six sections of land contigvous to each. 

The plaintiff in error insists that the defendapt?s title is defective iu the following par- 
ticulars: 

ist. The act of 6th of March, 1820; under which the claim of the State arises, provided, 
that the legislature of the State should select the salt springs and lands granted, on or before 
the Ist day of January, 1825. This selection was not made by the “tate until Jauuary 14th, 
1825, and consequently the power in the legislature to select had ceased. 

2nd. The act of March 6th, 1820, provided, that the legislature should select no lands 
which had been or might thereafter be confirmed or adjudged to any individual. 
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This land had been regularly surveyed and reserved from sale as the claim of Delauriere, 
and has ‘since been confirmed. If the proviso had any effect whatever, it must apply to 
such cases as this. 

The defendant also, claims, that although the original seleetion of this land by the State 
was illegal, yet that any defect in the original grant to the State is cured by the act of con- 
gress of 3d of March 1831. 

The act of the 6th of March, 182@, provides, that the State shall not sell or lease the land 
thereby granted for more than ten years. 

The act of the legislature of Missouri of asked congress to take off this restriction, 
and congress, by the act of 3d of March, 1831, removed the restriction aud authorized the 
State to sell in fee simple. 

This act gave no additional title to the State. The act of 1820, granted the land to the 
Siate in fee simple. There,was nothing left in the government to grant. The grant was coms 
pled with conditions—Ist. That the State should select before the Ist January, 1825. 2nd 
That private claims should not be selected. Both these conditions have been violated by 
che State. 


Fremon & Rezer, for plaintiff. 


The counsel for the plaintiff contend that the court erred in refusing to give the first in- 
struction asked by the plaintiff. 

The grant to Delauriere and Labeaume is bona fide and for a valuable consideration ex- 
pressed on the face of the grant. On account of the remoteness of the country from any sea 
port, and the difficulties of navigation at that time, the manufacture of salt was an object of 
the highest importance to the government. This was the consideration. Shortly after the 
grant, Delauriere, one of the grantees, moved his family upon the land, made large quanti- 
ties of salt and remained there for several years, and until after the change of government, 
when the Indians drove him off and he was ruined by the undertaking. 

The land was conveyed in proper time. See certificate of Soulard. In obedience to the 
act of 3d ot March, 1807, the claimants filed their grant, survey, title, papers, &c., with the 
recorder of land titles on the 30th of June, 1808. Hence the bar of that statute never ope- 
rated against them. 

By the third article of the treaty concluded the 30th of April, 1803, between the United 
ttates and the republic of France, the United States were bound to maintain and protect 
the citizens of Louisiana in the free enjoyment of their property, &c. The second artiele of 
the treaty declares that in this cession are included all public lots, vacant lands, &c., which 
are not private property. 

The right of property is then protected and secured by the treaty, and no principle is bet- 
ter settled in this country than that an inchoate title to land is property. Chief Justice Mar- 
shall’s opinion in Derlasses vs. United States, 9 Peter Rep., 130. 

The language of the treaty excludes every idea of interfering with private property, of 
transfering land which had been severed from the Royal domains. Ibid, also 12 Peter’s 
Rep. 410. 

“Treaties are the law of the land anda rule of decision in all courts.” 2 Peters, 314; 9 
Peters, 113; also Smith vs. United States, 10 Peters, 330. Hence on the Cth of March, 1820, 
when theact under which the defendant claims, was passed, the land in controversy was pri- 
vate property, detached from the public lands and equally entitled to the protection of the 
government, as the land of any other person honestly acquired. Therefore the State could 
not under said act of March 6th, 1820, lawfully select said land. 

But further by the act of congress of the 3rd of March, 1811, and the 17th of February. 
1818, said land was reserved from sale until! the final decision of congress thereon. 
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When the act of the Gth of March, 1820, was passed, the act of the 17th of February, 1818. 
was stillin force. Both of these acts can operate without encroaching upon each other. 
For whoever knows any thing of the geography of the State of Missouri at that time, knows 
that there were many more than twelve salines unecumbered with French or Spanish claims 
within the State, upon which the act of 6th of March, 1820, could have operated. Hence the 
former act is not repealed by the latter, and courts must construe them together, as if they 
formed but one act. This principle is fully decided in the case of the United States vs. Gear 
3d, Howard's Rep., 131. The court there says— 

‘The rule is that a perpetual statute which all statutes are, unless limited to a particular 
time,) until repealed by an act professing to repeal it, or by a clause or section of another 
act bearing in terms upon the particular matter of the first act, notwithstanding an implica- 
tion to the contrary may be raised by a general law which embraces the subject matter, is 
considered to be still the law in force as to the particulars of the subject matter legislated 
upon. Thus in this case, all lands within the district, means all lands in which there are, 
and in which there are not minerals or lead mrnes; but a power to sefl afl lands given in a 
law subsequent to another law expressly reserving lead mine lands from sale, cannot be said 
to be a power to sell the reserved lands, when they are not named, or to repeal the reserva- 
tion. In this case there are two acts before us, inno way connected, except in both being 
parts of the public land system. Both can be acted upon without the interference of the 
provisions of the last with those of the first, each performing its distinct functions within the 
sphere as congress intended they should do,” In 6 Porter’s Ala. Rep. page 231, the court 
«ay, “The law never favors the repeal of a statute by implication, unless the repugnance b+ 
quite apparent, and such repeal carrying with it a reflection on the wisdom of foriner legis- 
latures, ithas ever been confined to the repealing as little as possible of precedent statutes ; 
and though two statutes be seemingly repugnant, yet if there be no clause of nen obstante i 
the latter, it shall if possible have such construction that the latter may not be a repeal o. 
the former by implication.” 

The court in this case wilt perceive that the act of the 6th Marca, 1820, not only does not 
pro‘ess to repeal the act of !7th of February, 1818, but it expressly incorporates into it the 
satne reservations, by prohibiting the legislature of the State of Missouri from selecting any 
salt spring which was then, or should thereafter be. confirmed or adjudged to any individual 
or individuals ; and whoever has read the acts of Congress on the subject of the public lands, 
eannot but have perceived a scrupuious anxiety on the part of congress to protect individuals 
in their claims to land honestly acquired under the French and Spanish governments. 

In short the act of 17th Februaay, 1818, reserved the land in controversy in this suit until 
after the final decision of Congress thereon. The act of 6th March, 1820, not only does not 
repeal the act of 1818, but expressly incorporates into itthe same reservation. Both acts car 
operate without the provisions of the latter interfering with those of the former. They 
must be construed as one act. But the land in controversy has been confirmed to Delauriere 
and Labeaume by the act of Congress of the 4th of July, 1836. Therefore the legislature ot 
‘Missouri could not under the provisions of the act of the 6th of March, 1820, lawfully se- 
lect said land. Its selection was without authority, against law,.and tberefore void. It was 
therefore not protected by the act of 4th July, 1836, 

The court erred in refusing to grant the second instruction asked by the plaintiff. 

The proviso in the act of the 6th March, 1820, is in these words: “Provided no salt spring, 
the right whereof now is or hereafter shall be confirmed, or adjudged to any individual or in- 
dividuals, shall by this section be granted to said State.’” 

“<4 law is the best exposition of itself.” 2 Cranch. 33. “If circumstances might exist 
under which every word of this act can have an effectual operation, then it is certain that 
there is nothing doubtful or obscure in its ferms, &c.” 9 Porter’s Alabama Rep. 268, 

The intention of Congress is plainly and positively expressed anil must prevail. Ibid. 
The court erred in refusing to grant the third instraction asked by the plaintiff. ‘The act 
of 6th of March, 1820, provides that the salines shall be selected by the legislatures f the State 
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of Missouri on or betore the Ist of January, 1825. The tegislaiure of the State of Missouri 
consists of a senate and house of representatives. See Constitution of Missouri. The leg- 
islature then did not select the land in controversy until the 14th of January, 1825. See the 
act selecting the salines. Digest of 1825. 

The report of the commissioners was no selection until approved by the legislature. There 
is no evidence that repori was before the house of representatives before the 14th January, 
1825. Nor is there any evidence of the appointment of commissioners at all. The secretary 
of the treasury had no power to confirm the selections. That power was in Congress alone. 
But even if he had, his approval was too late. He approved in August, 1837. Congress by 
theact of 4th July, 1836, had already passed the title to Delauriere and Labeaume. 

The court erred in refusing to give the fourth instruct:on asked by the plaintiffs. The act 
of the 3rd of March, 1831, is no grant—it does not profess to be a grant; on the contrary, it 
admits that the grant had already been made. By the act of 6th of March, 1820, the legisla- 
ture was prohibited from selling or leasing the salines at any one time for a longer period than 
ten years without the consent of Congress. Congress, by the act of 1831, consented that the 
legislature of Missouri should sell the lands absolutely. See Payne vs. St. Louis county, 
Missouri Reports. 

The deed from the State of Missourito James Emmerson was therefore void. 6 Peters, 666, 
Lindsey vs. Miller’s lessee. 


Anperson & Dryven, for defendant in error. 


Emmerson presents the following chain of tithe, viz: 
ist. The second clause of the 6th section of an act of congress, approved March 6th, 
1820, entitled an act toauthorise the people of Missouri to frame a constitution—provides for 
the grant of 12 salt springs with 6 sections of lat.d adjoining to each, for the use of the State, 
to be selected by the legislature on o1 before the first day of January, 1825—provided that 
vo salt spring, the right whereof is or hereatter shall be confirmed or adjudged to any indi- 
vidual or individuals, shall by this section be granted to the State; and provided also, that 
the legislature shail never sell or lease the same at any one time for a longer period than 10 
years, without the consent of congress. See U. S. laud laws, instructions and opinions, 
part Ist, page 324. 

2d. The people of Missouri in convention accepted the aforesaid proposition by an ordin- 
ance of 19th July, 1820. See Digest of Missouri Laws, page 40. 

3d. On the 14th January, 1825, the legislature of Missouri passed an act selecting the said 
salt springs and land Mo. Digest, 1825, page 697. 

4th. On the 30th December, 1324, the legislature passed an act provididg for the leasing and 
managing of the State salines, thereby taking possession of the same, and exercising acts for 
ownership over them. Mo. Digest, page 700. 

sth. On the Ist day of January, 1831, the legislature passed an act providing for the sale 
of the saline lands, so soon as Congress should raise the restriction and assent to the sale of 
the benefit of the state, &c. 2nd vol. Territorial Laws, page 24). 

tth. By the 8th section of an act of Congress, approved March 3d, 1831, entitled “‘an act to 
cveate the office of surveyor of public lands for the State of Louisiana,” the legislature of 
Missouri is anthorized to sell and convey in fee simpie, the salt springs and six sections of 
and granted by act ef 6th of March, 1820, See Ist Laud Laws, p. 491. 

ith. The patent from the State of Missouri to Emmerson, dated dayof —, 1831. 


+ 
Lronarp & Bay, for defendant in error. 
The plaintiff claims under the act of Congress of the 4th of July, 1836; the defendant un- 


der a patent of this State, founded upon a sale of saline lands, and the question is on the coma 
parative merits of these two titles. 
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I. The defendants title. The act of 6th of March, 1820; the ordinance of the convention of 
the 19th of July, 1820, and the selection of the land by the direction of our general assembly 
constituted in January, 1825, a valid title in the State to the land in controversy, superior to the 
title of the United States on the 4th of July, 1836, when the plai-tifl’s title originated, and this 
title with the consent of Congre:s, given by the act of the 3d of March, 1831, was in tae same 
year vested in the defendant by the patent of this State. . 

The objections to this title are, Ist, that the land was not selected by the ist of January, 
1825, the time prescribed by the act of March, 1820, for making the selections. To the ob- 
jection the answers are, first, that the selection of the land after the Ist of January, 1825, did 
not annul the title of the State to the land selected. In this particular the law of the United 
States was merely directory, and the omission to act within the time limited, while it might 
prejudice this State, could not work any injury to the United States. Second, the selection 
was in fact made by the commissioners before the Ist of January, 1825, although the act of 
the general assembly approving the selection, did not become a law until! the 14th of that 
month, and in support of the grant the court ought to hold the selection to have been made in 
due time within the meaning of the grant. 

2nd objection. The‘land in controversy is land reserved from sale by the act of Congress of 
the 3d of March, 1811, and therefore not subject to selection as saline lands. ‘The answer to 
this objection is, the reservation is a limitation on the executive department of the govern- 
ment, and is not and cannot be a limitation upon the power of Congress over these lands. If 
the United States could not grant it to this State, and of course there was ne necessify to in- 
sist upen a limitation of that character in the grant. But the legislative reservation of these 
lands from executive disposition did not convert them into private property, and although re- 
served from sale, they were public lands in 1820, and subject to the disposition of Congress. 

3d objection. By the terms of the act of 6th of March, 1820, salt springs confirmed, or which 
might thereafter be confirmed, are «exempted from selection as saline lands, and the land hav- 
ing been subsequently confirmed by the act of July, 1836, the previous location has by this 
subsequent confirmation become void. To this objection we answer: Ist. The limitation 
upon the range of selection contained in the grant is confined to “salt springs” confirmed, or 
that may thereafter be confirmed, and does not embrace the adjoining land. 2nd Although 
the United States might have confirmed the land now in controversy, and thereby have defeat- 
el the defeasible estate which this State acquired by the selection, the act of July, 1836, does 
rot exercise this power—that act is not an absolute confirmation. The claims are confirmed 
sub modo only so far as they da not come in conflict with previous locations or sales. 3d. 
The act of Congress of the 3d of March, 1831, conferring upon the State the power of aliena- 
tion is a confirmation of the selections made uncer the original grant, and if these selections 
were originally irregular or even void on account of their conflicting with a Spanish conces- 
sion, or for want of being selectzd in proper time ; this act cured the defect and vested a valid 
title in the State, before the origin of the plaintitf’s title. 

Il. The plaintiffs title. This is derives exclusively from the act of July, 1836; it had its 
commencement then and derives its whole origin from that source. When that act was pas- 
sed; all claim upon the government of the United States for a confirmation of the alleged 
Spanish concession expressly extinguished by the laws of the United States on account of the 
omission of the claimant to present his claim for adjudication to the district court under the 
act of i824. Although by the first section of the act the claim is confirmed, by the second 
section that confirmation is confined to land not embraced by a location er sale made under 
the laws of the U. S., and in lieu of the land so disposed of, equivalent lands are granted to 
the confirmed elsewhere. The is question here is, whether the location made by the State under 
the act of March, 1820, although defective and irregular, is yet a location within the provis- 
ion of the 2nd section of the act. This svetion, it is admitted does not refer to valid locations 
and sales, They were able to protect themselves, and stood in no need of the aid of this sec- 
tion ; neither does it refer to locations and sales that are absolutely void—mere nullities as 
to the whole world. The case of Stoddard vs. Chambers in which this question was belore 
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the supreme court of the United States is not identical with the present case. There the 
question was, whether a New Madrid location upon reserved land was within the protection 
of the 2nd section of the act. Here the question is, whether the selection of the land in con- 
troversy by the State as saline land is void by reason of the subsequent confirmation. Inthe 
former case the authority to locate was confined to land, ‘‘the sale of which 1s authorized by 
law,” Here the authority is general, without any limitation except of salt springs confirmed 
thereafter. In the former case there was no authority to make the location upon the land se- 
lected: Here the question is not whether the selection was void at the time it was made, fer 
then it could not be determined whether the land would ever thereafter be confirmed, or not; 
but whether the confirmation relied upon is such a confirmation of the land covered by the se- 
lection of the state, as will defend the location. In Stoddard vs. Chambers the location was 
voidfrom beginning. Here it is voidable by a subsequent confirmation, and the question is, 
whether there has been any such confirmation. 


Napron, J., delivered the opinion of the court. 


The record of this case presents a single question, involving the re- 
lative value of a title derived from a confirmation under the act of Con- 
gress of July:4, 1836, and one derived from a location of the land cover- 
ed by the Spanish claim, confirmed by that act, made by the state of 
Missouri, by virtue of the act of March 6, 1820. 

By the act of March 6, 1820, there were granted to the state of Mis- 
souri twelve salt springs, with six sections of land adjoining to each, to 
be selected by the state within a specified time, with this proviso: ‘that 
no salt springs, the right whereof now is, or hereafter shall be, con- 
firmed or adjudged to any individual or individuals, shall by this sec- 
tion, be granted to said State.” 

The claim of Delauriere for 10,000 arpents of land was located upon 
the land now in controversy, and the same land was selected by the 
State in 1825, as saline land under the act of 1820. Delauriere’s claim 
was duly surveyed before the change of government, and duly filed 
with the recorder, and was consequently within the reservation of the 
acts of 1811, 1818, &e. The defendant claimed under a sale of the 
State of Missouri. 

The claim of Delauriere was confirmed by the act of July 4, 1836. 
The second section of that act provided, ‘that if it shall be found that 
any tract or tracts, confirmed as aforesaid, or any part thereof, had been 
previously located by any other person or persons, under any law of the 
United States, or had been surveyed and sold by the United States, this 
act shall confer no title to such lands in opposition tv the rights acqui- 
red by such location or purchase.” 

Upon the construction of this section depend the rights of the parties 
in this case, and toa proper understanding of its import and intent, we 
must revert to the origin and occasion of the enactment. 

In 1832 (July 9) Congress passed a law establishing a boa:d of com- 
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missioners, with power to examine and report upon “all the unconfirm- 
ed claims to land in Missouri, heretofore filed in the office of the recorder 
according to law.”” All these claims had been before a previous board 
of commissioners, from 1806 up to 1812; many of them before the re- 
corder who succeeded to the powers and duties of this board—and 
some of them subsequently presented to the district judge of the 
United States, who acted under the act of 1824. They were all within 
the reservation of the act of 1811, and continued to be so until the 26th 
May, 1830, when the last act authorizing their submission and confirm- 
ation had expired. 

This was the condition of these claims when the commissivners under 
the act of 1832 met. The elaims were of nearly thirty years standing 
against the government of the United States—had been rejected in 1812 
as destitute of merit, and had failed to meet with favor at the hands of 
any of the subsequent tribunals which Congress had appointed for their 
adjustment. All the laws reserving them from sale had expired, and the 
government could have sold or given away every foot of land embraced 
within their limits, at the time the act was passed appointing this last 
board of commissioners. 

Under these circumstances it will not seem strange that many of these 
tracts of land, lying as they generally did in the oldest and earliest set- 
tlements, should be occupied by persons under titles conflicting with 
that of the Spanish claimant. Such was the fact, and a fact well known 
to the commissioners. Pre-emption rights, locations of New Madrid 
certificates, locations by the State, entries at the land offices, had all 
been permitted under the connivance or through the carelessness of 
government officers, and all of them professing to derive title from the 
United States, and made under color of her laws. 

The board of commissioners determined to confirm, and did confirm 
all the claims submitted to them. More than three hundred claims, em- 
bracing extensive tracts of the most fertile lands in the most desirable 
localities, covered as they were with conflicting titles emanating from 
the same power which was to pass upon the claims, and rejected for 
thirty years as destitute of merit, were thus recommended for confirma- 
tion. We are far from supposing that this recommendation was unwise. 
On the contrary, it was designed to do justice to all parties and was no 
doubt the best plan to relieve the government at a small expense of the 
still greater losses of time and money, which were certain to ensue from 
their rejection. 

But the commissioners did not simply recommend a confirmation of 
the claim. They were apprised of the injustice which such a sweeping 
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enactment would produce. The following passage in their report is 
sufficient to show their views. 

“Upon the subject of confticting claims, we have been unable to as- 
certain to‘what extent they exist. We are of opinion, hower, that they 
exist to a considerable degree. There are numerous cases of lands ly- 
ing within these French and Spanish claims, belonging to individuals 
whose right or claim originated under the government of the United 
States ; some depend upon purchases , some upon the law allowing pre- 
emptions ; some others upon New Madrid locations, and some again 
upo. settlement rights which have been confirmed. Most of these per- 
sons have been for a long time settled upon their lands. Their claims 
being of a bona fide character, derived from the government of the Uni- 
ted States, they went on to improve their lands, making for themselves 
and families comfortable homes, without any belief that they ever would 
be interrupted in their possessions. Should these cases reported by the 
board be confirmed by Congress in whole or in part, Congress will in 
their wisdom, no doubt, notice the suggestion here made, and carve out 
such a course as will quiet the uneasiness and anxiety which are felt 
by doing everything which the most scrupulous of justice could require.” 

Congress did notice this suggestion, as we think and provided in the 
second section of the act, for the security of these occupants. They 
declared that “if it should be found, that any tract or tracts confirmed 
as aforesaid, or any part thereof, had been previously located by any 
person or persons, under any law of the United States, or had been sur- 
veyed and sold by the U. S., this act should confer no title to such 
land in opposition to the rights acquired by such location or purchase.” 

We understand this section to protect ull actual locations and sales 
bona fide made under color of the law of the United States. 

By this construction justice is done to all parties concerned. The 
“uneasiness and anxiety” of the conflicting claimants, alluded to by the 
commissioners is quieted by the assurance that they will not be driven 
from their firesides, and the confirmees of the Spanish title get a full 
equivalent in the choice of equal portions of the public domain, quite as 
valuable as their own selections were when they were first made. 

But it has been said that these sales and locations must have been 
made in conformity to law, and that the words of the section “under 
any law of the United States,” means “in conformity to or in accord- 
ance with” the laws of the United States.- This may be so, but if it is, 
the section is a complete nullity, so far as locations are concerned, anc 
but little better, in respect to sales at the land office, and the benevolent 
designs of Congress are frustrated by a rhetorical blunder. 
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I herve heretofore observed that all the claims upon which this board 
of commissioners acted, were such as had been filed with the recorder, 
and consequently reserved from sale. No locations could be made upon 
these lands nor could any sale of them be made according to the laws 
of the United States, until the 26th May, 1830. Before this period all 
the New Madrid locations had been made. The act was passed in 1815, 
and it is hardly probable that a single certificate holder omitted to lo- 
cate his claim until so late a period as 1830. The construction, then, 
to which I have alluded, sweeps away all this class of claims: New 
Madrid locations are worthless when in conflict with a confirmation un- 
der this act. So the locations made by the State under the act of 1820, 
March 6, were all made before 1830. What becomes then of that part 
of the act which says that any tract or parts of a tract which has been 
previously located, under any law of the United States, shall not pass 
by the confirmation? So of entries at the land office. A few of these 
have no doubt been made subsequently to 1830; but numbers of these 
were made before. Upon the Du Breuil claim in Pike county, there 
are 48 entries made from 1818 up to 1846. (Allison vs. Hunter, 9 Mo 
Rep. 765.) 

Thus much I have thought proper to say in vindication of the opinion 
heretofore advanced by this court upon the proper construction of the 
act of 1836. (Sarpy vs. Papin, 7 Mo. R. 503; Allison vs. Hunter, 9 
ib. 762.) I will now add that the supreme court of the United States 
have taken a different view of the subject, so far as New Madrid loca- 
tions are concerned. They have determined these locations to be nul- 
lities, and therefore not protected by the second section of this law. In 
a Jate case (Maxwell and others vs. Massey) they have also intimated, 
perhaps decided, that sales by the register aud receiver are protected 
by the act. Thepresent case is not within the letter of either of 
these decisions. I do not pretend that there is any difference in my 
judgment between a location by the State and a location by the holder 

of a New Madrid certificate. Nor have I been able to perceive any 
distinction between a New Madrid location and an entry at the land 
office. ‘They are all different forms of transferring the public domain— 
all of them when made upon reserved land prohibited by the law—all 
of them, however, brought about through the agency of officers of the 
federal government, and under color of law. So far as the supreme 
court of the United States, the ultimate arbiter in questions of this 
character, have gone, we are content to follow, but having withdrawn 
sales from the operation of the act of 1836, in Stoddard vs. Chambers, 
it is not for us to conjecture to which class of cases they will assimilate 
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the present—whether to the locations under the act of 1815, or the sales 
at the land offices. Under the circumstances, we think it best to stand 
by our previous opinions. 

Let the judgment be affirmed. 





TENNESSEE MARINE AND FIRE INSURANCE COMPANY vs. SCOTT & MUDGE. 


1, In a policy upon a steamboas, providing for notice to the insurers, of a change of masters 
or owners, it is necessary for their assigns to give like notice of every subsequent 
change. 


APPEAL from St. Louis Circuit Court. 


Gamste & Bares, for appellant. 


By changing matters the assured changed the risks insured against, and so the underwiiters 
were discharged. It was adeviation. Phillips on Insurance, 483, 484, 485. 

It isimpossible to say whether the change of masters occasioned or contributed to the toss, 
but that is so in almost every case of deviation. It is the change of the risk; and not the 
consequence of the change which constitutes the deviation and discharges the underwriter 
from liability for a subsequent loss, See Little & Bacon vs. Perpetual Insurance Company, 
7 Mo. Rep .379; Walsh vs. Homer, 10 Mo. Rep., 6, particulary 14 and 15, 

The change of masters was as much a change of the risk assumed by the underwriter, as 
a change of goods msured, from one vessel to another is. See Phillips on Insurance, 485 an4 
cases there cited. 


Sratpine & Suipiey, for appellees. 


I. The license to change the master, given by the agent, exhausted the power; and to make 
a second change required no new assent on behalf of the defendant. 4 L. Lib. (Com. on 
landlord and tenant, p. 241) p. 136-7, 

In a lease where there is covenant not to alienate withvut license of landlord, that license 
ence given, discharges the covenant. 4 Rep., 119, Dumpor’s case; Roll. ab. 172; 14 Vesey 
173, Brunell vs. McPherson; 3 Wilson 33; 1 Marsh., 359; 5 Tauat 795; 41 L. Lib. (1 Smith’s 
leading cases, 15;) Dumpor’s ? case at p. 66. See American note. 

2 Watts and Serg., 534—where party once dispenses with condition, it is gone. 

13 Wend., 534; 17 Wend., 447; at the same time the master was changed the owners were 
changed also. 

II. According to the policy, it did not expire by the bare act of changing the master or 
owner, but only by the act of the defendant. The insured had a right to put upon the bout 
such person as they pleased as master, and did not vacate the policy. No penalty is inserted 
In the policy, for changingt2e master; and failing to give notice thereof to the insurers. 
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III. The policy is to be construed favorably for the insured. Hughes’ Insurance 144, 
145; Parks Ins., 30; 1 Duer’s Ins., 161; 1 Burr 341. 

{V. There was not a change of masters such as was contemplated by the restrictive chat.ge in 
the policy. The regular master was sick and another competent person, through nece sity, 
took -his place temporarily, 

The instruction given for the plaintiff assumes properly, that there had been a change of 
masters assented to by the defendant. This the defendant did not dispute on trial; but the 
agent, who was examined as a witness, stated thal he understood, a Mr. Seott was to be mas- 
te-; whereas, another person acted as master on that trip. He stated that he had notice of 
change of masters then. 

There had been at the same time, a change of master and own:rs, with the consent of de- 















a. : fendant, and this exhausted the provision. That clause only required the insured, that is, 
Kaler, when he sold the boat or changed the master, to give the notice; but it did not require 

Rens the assigus so to do. 

heat In other clauses of the policy, the word “assigns”? is used, showing that the parties could 





extend its provisi ns to assigns when they pleasede 






Napron, J., delivered the opinion of the court. 






| The only question in this case arises out of the following clause in 
the policy of insurance sued on. “It is also agreed, that should the \ 
insured change masters or owners, notice shall be given by him to the in- 
surers without delay, when the insurers may end the adventure, if they 

so elect, by returning a pro rata premium.” : 

This policy was upon the steamer Oregon, and was for the benefit of 

| H. A. Ealer, who at the date of its execution was the owner and mas- 

| ter of said boat. The boat was sold and the policy transferred to the 









plaintiffs, Scott & Mudge, with the understanding that Scott would . 
take charge of her as master. Of this change of owners and master, 
the insurance company was apprised and their agent made no objection 
to it. In consequence of sickness in the family of Scott, one McKin- 
ney was substituted in his stead as master, and whilst McKinney was in 
charge, and upon her first trip the boat was lost by a peril insured 
against. 

The company were not advised of the transfer to McKinney. Upon 
this state of facts, the court below was, asked to declare the law to be 
that the plaintiffs could not recover. The court refused so to declare 
f the law and the propriety of this decision presents the only question in 
the case. 

It is conceded, that by virtue of this clause in the policy, Ealer, the 
original owner and party insured, was bound to give notice to the un- 
derwriters of the change of owner and master, by the transfer to Scott 
and Mudge. But it is contended, that the assent of the underwriters 
to this change discharged the obligation, and that consequently Scott 
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and Mudge were not bound to advise the company of the subsequent 
employment of McKinney. 

It is likened to a lease, where there is a covenant not to alienate 
without license of the landlord, in which it has been held, that such a 
license once given discharges the covenant. ‘This doctrine in relation 
to covenants in leases originated in Dumpore’s case, (Coke) and al- 
though much criticised by eminent judges, is still adhered to as the law. 
In that case, the proviso was that the lessee or his assigns should not 
alien the premises to any person without the specia! license of the les- 
sors, and the court was of opinion, that if the condition was once dis- 
pensed with, it was wholly dispensed with, because the condition for 
making void must exist entire or not exist at all. Without adverting 
to the peculiar reasons which obviously limit this doctrine to contracts 
affecting real estate, it is manifest that the reasons upon which the de- 
cision rested will not affect the construction of this policy. If the 
clause had in terms included the assigns as well as the original party in- 
sured, it would not be doubted but that the present would be embraced 
within the letter as well as the intent of the instrument. But the mani- 
fest object of the underwriters was to limit their responsibility to such 
risks as would be incurred by the boat under the management of an 
officer of whose fitness they were personally cognizant. Such object 
could not be secured by restricting the obligation to the original party 
insured, nor can such a restriction be fairly implied from the terms of 
the clause in question. 

There are certainly no principles of public policy which would con- 
flict with a rigid enforcement of this proviso, on the contrary it seems 
calculated to secure the interest of the public as well as of the under- 
writers, whilst it in no respect conflicts with the purposes and object of 
the assured. 

But it is said that a failure to comply with this provision of the poli- 
cy on the part of the assured, constitutes no defence to the present ac- 
tion inasmuch as no forfeiture is exacted by its terms. The declared 
purpose of the underwriters.in requiring a notice, when a change of 
owners or master is made, to enable them to exercise their judgment 
upon the propriety of continuing their engagement. If the notice is 
not given, this purpose fails. The risk is changed without their con- 
sent, It is analagous to a deviation, which although it may not in real- 
ity have embraced the risk, has upon well settled principles always been 
held-to discharge the policy. 

We are of opinion, that the instruction asked by the defendant should 
have been given.—Judgment reversed and cause remanded. 
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ADMINISTRATORS OF FULKERSON, EP AL. vs STATE OF MISSOURI vss or Sr. 
CHARLEs CounNTY. 


1. Unless unusual hardship or injustice appears in the refusal of a circuit judge tu put the 
plaintiff to an election, as to which of several breaches is intended to be relied on, the 
exercise’of such discretionary power will not be disturbed. 


6. A sheriff is ex-officio collector until the 1st of January next, succeeding the expiration 0 
his term of office as sheriff, and if such sheriff, on the expiration of his term as sheriff 
fail or refuse to qualify as collector, the vacancy in the office of collector, can be filled 
by the Governor. See 10 Mo. Rep. 681. 


3. A variance between a declaration and bond may be remedied by amendment, and if the 


bill of exceptions shows, it was permitted and made, it does not matter that the declara- 
tion itself, as it purports to be copied in the records appears not to have been altered: 


ERROR to St. Charles Circuit Court. 


Bates & Coatrenr, for plaintiff in error. 


Ist. The circuit court ought to have put the plaintiff to hrs election between his ereditory 
breaches (as moved by defendants). 

2nd. The commission of Fulkerson, as collector, was not lawful testimony, and ought 
to have been rejected. 

3rd. The bond ought not to have been admitted in evidence, when objected to for vartattle 
under the plea of nonest factum. And herein: 

1st. The bond bears date October 30th, the declaration stated it as of October 13th. 

2nd. The court gave the plaintiff leave to amend the declaration, too late, and for a wrong 
reason, to-wit: that the defendant’s counsel ares to say “thit the amendment took them 
by surprise.” 

3rd. The amendment was not made. The record still shows the variance. 

4th. The account purporting to be between Fulkerson and the county, set forth in the re- 
cord and explained by Dr. Powell’s oral testimony, was unlawful testimony. The statute 
provides other and different evidence. This is not, and does not purport to bea settlement 
with the county court. R.C. Revenue, art. 4. 

Sth. The damages assessed were excessive in fact, and illegal in principle, even as to Ful- 
kerson himself; 

And 6th, as to his securities, its is illegal, unjust and oppressive; because the damages are 
swelled by adding to the principal and interest, alleged to be due, the 2} per cent. a month, 
mentioned in the 5th section of the fourth article of the Revenue Law of 1835. 

7th. The demurrer to the plea of covin in the Governor, was erroneously sustained, be- 
cause the plea was a good bar to the action, but if not the declaration is ill. 

8th. The court failed to find the truth of all or any of the breaches assigned in the decla- 
ration, as required by the law of pena! bonds. 

9th. The judgment as entered of record is wrong in this, that it is not for the peval gum 
mentioned in the bond. 


4 
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Lams, for defendant in error. 


Dee Tare aete tutes 


I. Upon the whole matter suvmitted, the judgment was for the right party, and if so this 
court will not disturb that judgment. Wear vs. McCorkle, 1 Mo. R., 588. 

If. Should there appear any objection fo the mere form of the judgment, the same will 
not he reversed on that account. ‘Ihis court will proceed to give such judgment as the cir- 
cuit court should have given upon the whole matter submitted. 

III. It is not perceived that the circuit court committed any error in refusing to compel the 
plaintiff to eiect, upon which of the breaches she intended to rely. 

The plaintiff had a right, on principles of all pleadings to so frame her declaration as te 
meet any possible contingency in the evidence. 

In assumpsit plaintiff has a right in order to meet the evidence to set out not only the spe- 
cial promise upon which he mainly relies, but also common counts, which he doesnot ex- 
pect to prove, except some misfortune should attend the proof upon the special county So a 
cefendant in assumpsit may set up, by way of defence, not only non-assumpsit, but may ad- 
mit the assumpsit and set up limitation, coverture or infancy in the same suit; and in neither 
case can the ccurt compel the plaintiff to elect upon which count in his declaration he in- 
tends to rely, sor the defendant to elect upon which of his pleas he stands. 

So in suits upon penal bonds it is submitted that plaintiff may assign as many breaches as 
he may deem necessary, and by so doing he certainly does not take the defendant by surprise, 
out on the contrary fully apprises him what he has to defend against. 

IV. It is contended that the court committed no error in refusing to declare that if the 
eourt, sitting asa jury, should find for the plaintiff it should determine which of the breaches 
assigned was true and which false. It is only the province of the jury to find upon the issues 
submitted. The issues submitted in this cause were all acted upon by the court sitting as a 
jury, as will appear fromthe verdictrendered. These issues being found, necessarily decides 
upon the truth or falsity of the breaches assigned. The verdict was sufficiently explicit to 
enable the court to enter up a judgment. 

V. The did not err in entering up judgment against the securities as well as the principal 
for the full amount of $5,253 79. 

The object of the law in imposing 24 per cent. per month, for failing to pay over money 
when collected, is not to inflict a personal punishment upon the delinquent officer. If this 
were so, certainly the statute would not direct that the remedy for this direliction of duty 
should be by suit upon the official bond. See Rev. C., 35, p. 540, sec. 5; upon which secu- 
rities as well as principal are liable. It is submitted that this 24 per cent. per month is im- 
pesed by law solely as a fair remuneration to the county, which hes been kept out of her re- 
venue, the only means by which her internal regulations are carried on; and without which, in all 
probability, she would be compelled to negotiate loans at great sacrifices and inconveniences. 

VI. The court committed no error in admitting the book belonging to the county court 
office, to be read in evidence after the same had been explained by Dr. Powell, the former 
clerk. It was cumulative evidence to prove the amount that had been collected and not 
paid over. 

The charges in this book were made by the clerk, and it will be presumed the same were 
properly made until the contrary is shown. 

VII. As to the point raised by the counsel for the plaintiff in error, “that the commission 
of Fulkerson was a nullity, and all the proceedings under it were void,” it is necessary to re- 

mark that this question was fully discussed and determined when the cause was here before— 
See 10 Mo. R., 681. 
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Bracn, J., delivered the opinion of the court. tte 


It appears by the record of the St. Charles county court, as embo- 
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died in the record before us, that on the 26th day of August, 1840, it 
was ordered that it be certified to the governor, that David McCaus- 
land, the late sheriff of the county, had declined to act as its collector, 
and refused to give bond as such. On the 2Ist day of September fol- 
lowing, the governor commissioned William M. Fulkerson as collector, 
who gave bond on the 30th of October ensuing, and received the tax 
books for collection some time in the succeeding month of November. 
-His oath of office annexed to his commission is dated on the 6th of No- 
vember. An action was brought against him and his securities in 
March, 1842; the alleged breaches of the bond being, 

1. That he did not, nor would, discharge the duties devolying upon 
him as collector. 3 

2. Fhat he did not, nor would, collect the revenue according to the 
tax list furnished him, amounting to $2000. 

3. That he did collect the sum of $2000 in taxes due on said list, and 
neglected and refused to pay it into the county treasury according to 
law, to wit: on the second day of June, 1841. 

4. That on the first day of March, 1842, whilst still continuing col- 
lector, and after having collected $2000 from various persons from 
whom taxes were due upon the lists which were given him as collector, 
he did not and would not pay over the same, or any part thereof to the 
treasurer of said county. And, 

6. That on the 6thof November, 1840, and afterwards, he collected, 
in virtue of his said office, for licenses issued to various persons in said 
county, the sum of $1000, which he neglected and refused to pay to 
the treasurer, as required by law. 

The declaration concludes with the usual profert of the bond sued on, 
- which is in the usual form. 

It is deemed unnecessary to further notice the subsequent pleading, 
than to state that they sufficiently put in issue the principal points relied 
upon in this count, namely, that the commission issued by the governor 
was unauthorized and the bond sued on invalid; or thatif even author- 
ized, Fulkerson was not guilty of the breaches complained of. 

The bill of exceptions shows that “‘before any statement of the case, 
or evidence was given on either side, the defendants moved the court 
to put the plaintiff to her election, as to which of her several breaches 
she intended to rely upon, on the ground that some of them were con- 
tradictory and repugnant to each other,” and that this motion was over- 
guled and excepted to. No adjudged cases being referred to in dero- 
gation of the discretion which was exercised upon this point by. the 
court below, and no, unusual hardship or injustice being. perceived to - 
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have resulted from it, the action of the circuit judge in that respect 
will of course remain without criticism or reprehension here. 

We think, also, that the court properly sustained the demurrer to the 
defendant’s plea of covin, in respect to the commission issued by the 
governor. © The first, second and third sections of the third article of 
the revenue act of 1835, being the act in force at the time the court 
made the order, and the governor issued the commission, are as fol- 
lows : 

“§ 1. Every sheriff hereafter elected shall be ex-officio collector of 
the revenue within his'county, for two years, commencing on tle first 
day of January next ensuing his election. 

§ 2. Every sheriff shall, each year, before entering upon the duties 
of his office as collector, give bond and security to the State, to the 
satisfaction of the court, in a sum at least double the amount of all! the 
revenue to be'collected by him, conditioned for the faithful performance 
of all the duties of such office. 

§ 3. If any sheriff shall neglect or refuse to give bond as required 
by the second section of this article, his office of sheriff shall, imme- 
diately upon such neglect or refusal be vacant, and the county court 
shall thereupon immediately notify the governor of that fact, who shall 
forthwith appoint some suitable person to fill such vacancy, who. will 
give such bond.” 

Understanding the point most strongly pressed in this connection in 
the argument of the senior counsel for the appellants to be, that these 
sections conferred upon the executive no authority to appoint a collector 
(per se,) and that therefore the commission offered in evidence was 
invalid, and should have been rejected as evidence, we have carefully 
re-examined the somewhat elaborate opinion of a former bench of this 
court, where the same question was substantially before it some three 
years ago, (10 Mo. R. 681,) and find nothing to dissent from, either as 
to the reasoning or the conclusion there arrived at. 

The sheriff who was superseded by the election in August, was ex- 
officio the collector until January following; and it was his refusal to 
give bond as collector, that rendered that office vacant, and not the of- 
fice of sheriff, which had just then been filled by anew man, upon 
whom the law did not devolve the duties of collector for that year, but 
for the two succeeding ones. The duty of the governor, therefore, in 
relation to the vacancy in this ‘‘ex-officio” office, would seem to have 
been as imperative as it could be in relation to any other vacancy; the 
law under which he had acted being but an amplification or applica- 
tion of the constitutional requisition upon the general subject. 
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It may, however, not be improper to add, that had the exercise of the 
prerogative in question had for its basis even a more ambiguous or 
doubtful authority than the construction of which the enactment seems 
to be so clearly, if not alone, susceptible,a judicial tribunal would perhaps 
still more doubtingly admit a party who had sought and realized the 
benifit of one construction of it, to subsequently interpose a different and 
an opposite one, in order to escape its burdens. The occasion not 
seeming to demand the elaboration of this principle, we content our- 
selves with its mere suggestion. 

This opinion, virtually disposing, also, of the question respecting the 
validity of the bond, its admissibility in evidence, in support of the de- 
claration depends solely upon the question whether it was competent for 
the court to permit the plaintiff (as it did) to change the date of its al- 
leged execution, as set out in the declaration, in such manner as to con- 
form it to the actual date of the bonditself. The bill of exceptions shews 
that this change was permitted and made, and although the declaration it- 
self, as it purports to be copied in the record before us, appears not to 
have been altered, we apprehend the seeming clerical omission to erase 
the word “thirteenth,” and insert the word “thirtieth,” should not pre- 
vail against the admission that it was actually done. No objection 
therefore, is perceived, that after the variance was thus reconciled, the 
court permitted the bond to be read in evidence, and the cause to pro- 
ceed, particularly as there was no pretence nor objection, that the mere 
verbal amendment thus permitted took the defendants in any sense by 
surprise. 

The plaintiffs then offered a statement of an account against Fulker- 
son, (as collector) contained in a book produced by the clerk of the 
county court, to the reception of which the defendants objected. 
Thereupon, Ludwell E. Powell, a witness, stated that he was clerk of 
the county court in October, 1840, and that he recognized the book as 
having then belonged to his office ; that he could not say positively that 
the collector was present when the entries in said book of the items of 
account were made; that the body of the account was in the hand wri- 
ting of the witness, but that the entries of the collector’s per cent. were 
not; that he (witness) put down the debit side of the account from the 
tax books that were delivered to the collector, and that Fulkerson (the 
collector, ) he supposed, must have furnished the credits. The objec- 
tion to the introduction of the account 2s contained in said book was 
then overruled, the book admitted, and the defendants excepted. 

In deciding upon this point, whatever scruple we might entertain, 
if any, might justly and appropriately be deferred to what may be termed 
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the scarce definable evidence of personal inspection possessed by the 
circuit judge. He had before him a book “belonging to the office” of 
the clerk of the county court, in which was stated an account between the 
county and one of its officers—the debit of which (it was sworn) was kept 
by another officer, (the clerk) the credits furnished (as supposed ) by an- 
other officer, (the collector) and the whole “certified and approved” 
by the president of the court. The balance stated to be due the coun- 
ty was $1628 38—reduced by credits and commissions to that sum from 
$2921 40}, the aggregate of the original indebtedness. ‘The official 
character of the book thus presented not being established, and credit 
consequently not asserted for it in the usual manner, did it carry with 
it, by other entries and by other tokens, 9 natural, honest, official ap- 
pearance? Or was there anything thereby preserted to the senses or 
the understanding of the judge, which should cause him to refuse to 
hear the account as therein stated read to him—reserving, of course, 
the ultimate discretion to declare, by instruction or otherwise, whether 
it should be rejected in toto, or go in with other cumulative evidence 
into the mass of the testimony ? We think there was not, or at least we 
cannot say that there was. 

The account having been thus read, the plaintiff next offered the res- 
ident tax list for 1840, shewing the amount of taxes due to be $1962 93 
1-4, and the non-resident tax list for the same year amounting to $248 
56 7-8, both sums corresponding precisely with the sums carried out to 
» the same items in the court book which had been admitted as containing 
astatement account. Both these tax books had been receipted for, and 
(as the clerk who was testifying supposed) returned by Fulkerson, the 
collector. 

This being all the evidence material to the issue, the defendant asked 
the court (which sat also as a jury) to decide that— 

1. The account read in evidence (from a book kept by order of the 
county court, and signed H. H. Wardlow, P. C.) is not evidence as 
against the securities of the amount of indebtedness stated as the bal- 
ance of said accounts. 

2. The minutes of the county court, as read in evidence from the re- 
cord book at page 112, are not evidence as against the securities of the 
amount there charged as indebtedness. 

3. If the court find for the plaintiff, the court will find and determine 
which of the breaches assigned in the declaration are truly assigned, 
and which not, and assess damages accordingly. 


4, No damages can be assessed against the defendants, or any of them 
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unless it appears to the satisfaction of the court that the breaches, one 
or more of them, are true as assigned. 

5. The court siiting as a jury cannot assess as against the securities 
in the bond more than the damages proved tc be sustained by the coun- 
ty, and legal interest on the same from the time said damages accrued. 

The court having given only the fourth of these instructions, its de- 
clension to give the others was excepted to, and is complained of here. 

Premising that we are unable to distinguish any sufficient reason for 
establishing one degree of liability for the principal, anda different de- 
gree of liability for the securities in the same bond, and in the same suit, 
it is deemed sufficient to add to the opinion already intimated when 
remarking upon the original naked introduction of the court book in ev- 
idence, that the subsequent concurrence and support which was ren- 
dered to it by the introduction of the tax lists, which would of them- 
selves have established a Jiability against the collector and his securi- 
ties, even largely exceeding that established by the account, as “certi- 
fied and approved” inthe book, rendered it at least some evidence 
—perhaps the very best of which the case was then susceptible—of the 
exact amount of the collector’s default. As this was the only real mat- 
ter in question, and as by the evidence of the tax lists the securities 
were chargeable with a greater sum than the balance thus struck against 
them on the “book,” there was nothing practical in the second instruc- 
tion, and the court committed no error in refusing it, as well as the first 
one. Whilst a sufficient reason why the court refused to put the plain- 
tiff to an election between what are alleged to be the contradictory 
counts in her declaration is recognized in the brief of the counsel for 
the State, it may be proper to remark in addition, that were it even 
otherwise, it being evident from the record before us that the verdict 
and judgment must necessarily be the same were the cause remand- 
ed and tried anew, as suggested in the matter complained of, the 
error, if one had even originally been committed, is no longer deem- 
ed sufficiently practical or operative to require the interposition of this 
court. From the whole recore, therefore, we think the cause was well 
enough tried—that the issues were sufficiently formed, and that the 
judgment being a legal and proper one, should be, as it is, affirmed. 
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VOORHEES, MILLER § CO. vs. STEAMBOAT “EUREKA,” Appgrianr. 


1. Supplies furnished a boat, on the order of the steward, engineer, or mate, with the 
knowledge or consent of the master, constitute a valid demand against the boat. ° 


APPEAL from St. Louis Court of Common Pleas. 


STATEMENT OF THE CASE. 


Voorhees, Miller & Co., appellees, brought suit below against the appellant for $865 06, 
for stores and supplies furnished appellee, while used in navigating the waters of Missouri 
under the statute relating to boats and vessels. The supplies and stores were alleged in the 
complaint to have been furnished on account of James L Sargent and Samuel Hart, the mas- 
ters thereof. The evidence proved the appellees had furnished the supplies, set forth in the 
complaint, to the appellant; that they were obtained and sent down to the boat by the direc- 
tions of the steward, mate and engineers—each of these officers directing these articles to be 
used on the boat in his particular department of service, and the master, Sargent, was often 
in the store when the steward, engineer and mate were getting the artic!es and made no ob- 
jections to it. The appellees heve closed their case, and the appellant asked the instruction 
hereafter following, marked A, which the court refused. Appellant then introduced one of 
the appellees, Voorhees, who, among other things testified, on cross-examination, that ail the 
supplies were obtained at the request of Sargent & Hart, aforesaid—specially made at differ- 
ent times; uy.on the close of the whole case, the court gave instruction B. To the refusal of 
the court to give the first, and giving the last upon its own motion, appellant excepted— 
moved for a new trial—overruled—appealed to this court. 

A. Plaintiffs are not entitled to recover in this action, for any articles ordered by the mate, 
engineer or pilot of defendant. The plaintiff alleges in his complaint that the said cause of 
action accrued on accountof James T. Sargent and Samuel Hart, the masters of said defend- 
ant, and proof that the articles were furnished to defendant on the order of the steward, 
mate ard engineer does not ‘sustain the allegation in the plaintiffs complaint to authorize 
the jury to find for the plaintiff, for such thiugs as wero furnished to the steward, mate and 
engineer. 

B, The plaintiffs are entitled to recover in this action for so much of their demand as ac- 
crued on account of James T. Sargent and Samuel Hart, masters of the steamboat “Eureka,?’ 
provided that the jury believe from the evidence that so much of the demand is correct and 
diue to the plaintiffs. Supplies furnished the boat on the order of the ste ward, engineer or 
mate, with the knowledge or consent of the master thereof, according to the custom of the 
trade, furnished valid demand against the boat under the complaint in this case, and the 
jury must be satisfied from the evidence that so much of the supplies included in the account 
sued on as was furnished on the orders of the mate, engineer and steward were so furnished 
with the knowledge or consent of said masters, according to the custom of the trade, before 
they can find for that portion of the supplies set out in this action. 


Hart, for appellant. 


Ist. The evidence went clearly to show that the stores and supplies furnisked to the boat 
were, upon the mate’s, steward’s and engineer’: order, and not upon the order of the masters, 
Sargert anaS. Hart, and the court below ought to have instructed the jury as asked by de- 
fendent. 
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Voorhees; Miller & Co. vs. Steamboat Eureka. 
~ i - 
2d. The statute requires that the complaint shall set forth on whose account the cause of 
action accrued. This is no duubta material averment, and must be proved as laid. ‘The 
appellant contends that the fact that James T. Sargent or Samuel Hart, or both, knew that 
the master, steward and engineer of the steamboat Eureka ordered and received the stores 
re and supplies from the plaintiffs, or gave their consent that said mate, steward and engineer 
might get the same from plaintiff, does not sustain the fact that the supplies were furnished on 
account of Sargent and Hart. Act concerning boats and vessels, Rev. C., chapter 20, 
sec. 4, 

3. The instruction given by the court below, as to the custom of the trade allowing the 
jury to find for the plaintiff for stores and supplies furnished on the order of the mate, stew- 
ard or engineer, by the knowledge or consent of the masters of said defendant, was erro- 
neous, as there is no evidence in the case about the custom of the trade; and whether the 
master (Sargent) knew that the steward, mate and engineer were getting supplies from 
plaintiffs for the use of the boat or not, does not amount to ademand on account of S. & H. 
for there is no evidence that Hart ever knew or consented that the steward, mate or engineer 
were getting supplies from plaintiffs for the use of the boat or not, does not amount to a de- 
mand on account of Sargent & Hart; for there is no evidence that Hart ever knew or con- 
sented to such purchases being made. The appellant contends that if the mate, steward or 
engineer ordered the supplies from the plaintiffs in their particular capacities necessary for 
the use of said boat, the complaint must so allege the fact, and the knowledge or consent of 
the master to such purchases of the mate, steward or engineer, does not change the neces- 
3 sity of alleging the fact that said action accrued on accouut of said steward, mate and en- 
- gineer. 


ai 
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Haut, for appellees. 


The court committed no error in refusing the instructions asked by the appellant at the 
conclusion of appellee’s case. There was evidence to show that the goods obtained, ale 
though ordered by the steward, engineer and mate, were yet obtained with the knowledge, 
consent and directions of the captain. The two witnesses of appellees both say the captain 
was present in the store when the articles were ordered and taken away. The court could 
j not there do otherwise than refuse the broad unqualified proposition of appellant. 





Ryxanp, J., delivered the opinion of the court. 


: From the above statement it will be seen that tle principal grounds 
of complaint consist in the acts of the court below in refusing the first 
instruction set forth above on the part of the defendant below, the 
appellant here; and in giving the second instruction set forth above on 
its own motion. 

The demand of the plaintiffs below was fully proved, as appears by 
the evidence preserved in their bill of exceptions. 

The articles were got by the steward, mate and engineer of the boat; 
they were such as were commonly used by these officers in their res- 
pective services on boats. The captain was frequently in the store of 
the appellees when the mate, engineer and steward were engaged in 
getting the articles; and he did not object to their getting the articles. 
The plaintiffs below were engaged in furnishing boat stores—a1nost of the 
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articles of the account were got by the steward. The articles were 
delivered to the boat on the wharf at St. Louis. 

When the plaintiffs closed their case, the defendant asked the above 
instruction, (marked A, ) in the statement. 

The court refused to give it, and this is one of the errors relied on 
by the appellants for reversal of the judgment below. 

The account containing a list of the articles furnished the boat is 
annexed to the petition; the petition alleges that the demand against the 
boat accrued on account of James T. Sargent and Samuel Hart, masters 
of said boat. 

The defendant contends that as the articles were furnished to the boat, 
on the immediate application of the subordinate officers of the boat, 
there was a failure to prove the articles were furnished to the boat on 
account of the masters as alleged, and that therefore the instruction 
should have been given. But I do not agree with the defendant below 
in this rigid construction of the petition or the statute; those articles 
might well have been furnished the boat, although chosen and selected 
and laid aside by the steward, or by the mate, or by the engineer, on 
account of the masters of said boat; and whether the articles were so 
furnished on account of the masters, was a matter for the jury to de- 
termine; and this they could find from such circumstances as the pre- 

‘sence of the master, during the purchase; his supposed consent to the 
purchase—his knowledge of such purchase and his failure to dissent 
or countermand thesame. The court therefore committed no error in 
refusing to give the instruction. When the defendant calied the wit- 
ness, Voorhees to the stand, it becomes plain at once that such an in- 
struction would have been greatly injurious to the rights of the plain- 
tiff. For this witness proves beyond doubt, that the account was 
furnished to the Eureka by request of the master, James T. Sargent, 
although the mate, steward and engineer got the articles. It is true, 
when the plaintiffs closed their case, there was no positive evidence of 


this fact, but it was a fact that might, from the circumstances in proof, . 


be fairly inferred by an intelligent jury. 

The instruction which the court gave put the facts of the case 
plainly before the jury, andI find no fault with it. The defendant be- 
low complains that this instruction was wrong, because there was no 
proof of any custom of trade allowing articles got on order of steward, 
mate or engineer, by the knowledge of the master, to be charged as 
goods purchased on account of the master. 

There was no necessity to say anything about custom of trade in this 
case. The testimony of Voorhees, who was produced as a witness by 
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the defendant, clearly shews that these articles were furnished at the 
-s request of the master, Sargent; and the court might have given a more 


a) 


;? pointed and direct instruction; but then I am unable to see any injuri- 
-; ous effect the instruction given could have had against the defendant 
below. Upon the whole record, I have no doubt that justice has been 
j done the defendant below—and the only cause of complaint made be- 
~ fore us partakes too strongly of rigid technicality to require anything 


more at our hands than an affirmance of the judgment below. 


Hest as 


DORSEY vs. WATSON. 


, 4. A-promise to pay a bil! of exchange after its dishonor, raises a legal presumption of 
by notice to the drawer, and- dispenses with the necessity of proof of notice of protest for 
; non-payment. 


ERROR to St. Louis Circuit Court. 


STATEMENT OF THE CASE. 


The plaintiff instituted suit against defendant, in the St. Louis circuit court, on a bill of 
exchange, drawn by a firm of which the defendant was a member on the 10th June, 1829, in 
favor of the plaintiff, and upon one Townsend, at St. Louis, payable in 40 days at the dis- 
count and deposite office of the U.S. Bank. It was proved by a notary that at the request . 
of the cashier of the Bank at St. Louis, he presented the bill for payment, and that payment 
being refused, the bil] was protested; and that notices were made out and handed to the cash- 
ier at St. Louis to be forwarded to Cincinnati, to be sent to the parties to the bill. 

It was also proved by a witness who was a clerk of the plaintiff at that time living and 
doing business in Cincinnati, that the plaintiff, who was the payee of the bill. had the same 
discounted at the Branch of the United States Bank in Cincinnati, and that it was forwarded 
to the office at St. Louis for eollection, and was returned protested for non acceptance and 
non-peyment, The plaintiff received due notice of the dishonor of the bill, and caused it to 
be taken np. Witness removed to St. Louis, and brought the bill with him for collection, at 
the request of plaintiff. Witness had heard that defendant had resided in the State, but was 
unable to find him. In the spring of 1843, witness presented the bill to defendant in Pittsfield, 
Ill., where he was residing, The defendant stated thatit was a valid and genuine paper, 
and a just debt, but he thought he had paid it; but if he had paid it, he had a receipt, and 
would look for it; and if he could not find it he would pay the debt, as it was just; and re- 
quested time to look for his receipts. In the fall of the same year, and in spring of 1844, 
witness enquired of defendant if he had fourd his receipts. Defendant had not found them, and 
said that he thought he had paid it, and if he could not find his receipts, he would pay the 
amount, for it was a genuine paper and valid claim, and a just debt originally. When the 
writ was served in this cause, defendant (Watson) offered to pay the principal of said debt, 
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if plaintiff would give up the claim. In this state of the case, the plaintiff asked the court 
ty declare the law to be, that the promise to pay the bill, made by the defennant, Watson, 
to Swearingen, the agent of the plaintiff, after the dishonor of the bill, raises a legal presump- 
tion that said Watson had received due notice of said dishonor. 2d. That said promise to 
pay, made long after said dishonor, dispenses with the necessity of any proof that said Wat- 
son had received notice of the protest for non-payment. 


Coatter, Wetts & Buckner, for plaintiff in error. 


ist. The only question presented by the record in this cause, is that growing out of the 
refusal of the court to give the instructions prayed for by the plaintiff and appellant. We 
submit that the court erred in not giving these instructions, and in not granting a new trial. 
A promise to pay after a dishonor, is a waiver of the laches of the holder. Ch. on Bills, 
533-534. 

2d. The law presumes, that the party entitled to notice would not make the promise unless 
all the circumstances had concurred to subject him to liability. Ch. on B. 535; 7 East. 231. 

3d. If this presumption arises where an absolute promise is made ‘o pay, itis equally strong 
when the promise is qualified or conditional. .In this case the defendant premises to pay, if 
he cannot find his receipt for payment already made. He in effect waives his legal rights, 
by putting his defence on other grounds than want of notice of dishonor—that is, upon his 
having a receipt for payment heretofore made. He does not rely upon the want of notice, 
but by his promise to pay, or by his having heretofore paid (as he supposed) he admits his 


liability. The law presumes that notice was duly given, from the fact that he promised to 


pay. Ch. on Bills 535; 2 Camp. 188; 4 Camp. 52. Wood vs. Brown, 4 Starkie Rep ; Ch, on 
B. 640; 6 Miss. 487. 

4th. The promise made by the defendant (though qualified in its terms) in effect was aso- 
jute and positive. The promise was to pay, if he could not find a receipt. He had eighteen 
months to look for his receipt, and the fair inference is that he could not find it, and never 
had one. Mense vs. Osborne, 5 Mo. Rep. 546; Fletcher vs. Froggart, 2 C. & P. 569; Ch. on 
Bills, 540. 

5th. The question whether the action is barred by time, does not arise. There is nothing 
upon the record, showing that the defendant relied upon the statute of limitations for his de- 
fence’ No instructions were asked to that effect, nor any instruction given that he relied 
upon the statute of limitations. The court will not plead the statute fora party. He must 
do so himself if he desires to take advantage of it. Even under the statutory plea the de- 
fendant shoulc be requested to apprise the court and opposite party of his intention to rely 
upon it. 


Gamste & Bates, for defendant in error. 


For defendant it is insisted : 

ist. That he was entitled to notice of the protest of the bill, and was not notified. The 
only testimony on that ‘subject i is that of Mr. McGunnegle, (the nocary who protested the 
bill,) and that does not prove notice. 

2d. There is no proof of waiver of notice. The only testimony is that of Swearingen, 
and that does not amount to any proof of waiver. He presented the bill to Watson in 1843, 
who said that the transaction out of which the bill grew was a fair one. That he had paid 
the debt, and thought he had a receipt for it, and that if he could not find a receipt he would 
pay it. This neither admits notice nor waiver the receipt of it. 

The plaintiff in error relies upon a case in 5 Mo. R. 541; Morse vs. Osborn. But this does 
not decide the question what is and what is not a waiver of notice. The court below 
had instructed the jury that a promise by defendant to pay as soon as he could collect 
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money was a promise, and not a conditional promise; and this court refused to reverse for 
that cause—assuming no doubt that the unconditicnal promise to pay was binding without 
any reference to the question of notice, as in that case there was a good consideration to sup- 
port the promise. 

The question, whether a notice is waived, is not a question of law, but a question of fact 
for the jury. 7 Pet. R. 287; Union R. R. of Georgetown vs. Magruder. Here the court acted 
as a jury, and as such found that there was no waiver. 

3d. The suit was barred by statute of limitations. This is undeniable from the date of the 
bill, 1829, unless the right of action be restored by matter subsequently. 

4th. There is nothing in the case to take it out of the statute. The law governing the 
case as to limitations, is the R. C. 1825. That law fixed the limitations of ten years for ac- 
tions on instruments of writing for the direct payment of money. And five years for ac- 
tions on the case, &c., the last, probably, embracing this case, as this is an action against a 
drawer who is only contingently liable in any event. 

Our last R. C. (1845) limitations 813, provides that an acknowledgment or promise must 
be “in writing and signed,” or it cannot have the effect of proving a new or continuing a 
contract, so as to deprive the defendant of the protection of the statute. 

This court, in Davis vs. Henning, 6 Mo. R, 21, does not consider the bare acknowledgment 
of a debt, a contingent promise to pay, enough to deprive a defendant of the protection of 
the statute. The acknowledgment of the debt must be coupled with the original considera- 
tion, or there must be an express promise to pay. The promise must be such as to constitute 
a new cause of action. 

And herein this court agrees with the supreme court of the U. S. in the case of Moore vs. 
Bank of Columbia, 6 Pet. R.90. That court decides that the acknowledgment of an old 
debt is not enough—there must be an express promise to pay, or circumstances from which 
the promise may be inferred. There must be an acknowledgment of a present subsisting 
debt, and a present willingness to pay. 1 Pet. R. 351; Bell vs. Morrison. 

In Kentucky, the decisions of.the court were still stronger in favor of the law. In 
Hord’s adm’r vs. Seedil, 4 M. Rep. 36, it is held that a promise to take a case out of the stat- 
ute, must be sufficient of itself to support an action, and on it the action must be brought; 
and this agrees with the above case in 6 Pet., for in that case it appears (from the opinion 
of the court) that the suit was brought on the new cause of action. 

5th. It is insisted that the statute of limitations is as much the law as any other statute is, 
and that when in plain and unambiguous terms, it forbids the bringing of an action, after a 
certain time, the court has no power to sustain such action, if brought. And if the circuit 
eourt had done so in this case, it would have been guilty of a mere assumption of power, 
against law. 

6. And lastly, if the party really owe a debt which is barred by the statute, and promise 
to pay it, the action must be brought on the new contract. Such contract is a good cause of 
action; see cases above cited. 6 Mo. R.21; 6 Pet. R. 90; 4 Mer. R.36. But if he sue on the 
eontract, and, when the statute is pleaded to that, he reply a new contract, this is manifest 
departure in pleading, and not allowable; for it will never do to let a man sue upon one 
eontract, and when he is met and fully answered on that, allow him to recover on another, 

It may be urged here as it was below, that the statute of limitations 1825, does not run, 
because the plaintiff was beyond seas. I answer that Cincinnati is not beyond seas accord- 
ing to that statute. In Shrive vs. Whittlesey, 7 Mo. R. 473, this court was divided in opinion. 
The dissenting J. seemed to me obviously in the right; and I hear, verbally, that in a case 
recently decided at Jefferson, and not yet published, the court has overruled Shrive vs. Whit- 
tlesey. 


Ryanp, J., delivered the opinion of the court. 
From the above statement, it will be seen that the refusal of the court 
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to give the instructions asked for by the plaintiff, is the only ground, 
upon which the interference of this court is sought. ' 

The statement is full and contains the two instructions prayed for. 

From an examination of the facts of this case, and after searching I; 
inte the authorities, I am satisfied that the instructions ought to have 
been given. The case of Sundie vs. Robertson, 7 East. Rep. 231, and 
the authorities cited in the note to it are very satisfactory to me, that 
the promise made in this case, by the drawer, raises the legal presump- 
tion that the notice of the dishonor of the bill had been received by him; 
and that said promise to pay made long after said dishonor, dispenses 
with the necessity of any proof that said drawer had received notice of FF * 
the protest for non-payment. 

There cannot be a doubt that this promise to pay dispenses with the 
proof of notice of protest for non-acceptance and non-payment, where 
the facts of non-acceptance and non-payment have come to the knowl- 
edge of the drawer, before making the promise. In this case aftersuch | 
a lapse of time, when the bill of exchange is put into the hands of the [ 
drawer, and he says it is a genuine paper and a just debt, and thathe | 
will pay it if he have not already paid it; and if he has paid he hasthe FB} 
receipt, and asks time to look over his papers for the receipt. Again FS 
after the lapse of 18 months, he has not found the receipt, still says it | 
is just, and he will pay; and when he is sued and the writ served on him, i 
offers to pay what the face of the bill calls for; I should think this state- [ 
ment of the facts should dispense with all necessity of proof of regular 
notice of protest for non-acceptance and non-payment. In this very 

- case the drawer may have had no funds in the hands of the drawee; and 
consequently made no other calculation than that he would be protested 
and have the debt to pay himself. 

He never says a word about want of regular notice; never utters a 
word of his surprise about being called on to pay this old dishonored 
bill of exchange. He must be presumed to have had knowledge from 
all the facts of this case, of the dishonor of his bill; and I am for hold- 
ing him to his promise. The court below had no authority to apply, 
uncalled for, the statute of limitations for the defendant; and I cannot 
presume the court did. 

Upon the whole case. I am satisfied the circuit court erred. Its 
judgment must therefore be reversed, and this cause remanded, which 

ia accordingly done. 
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ATCHISON vs. STEAM BOAT “DR. FRANKLIN.” 


1. In an action for an injury to a boat, by collision, the measure of damages is the amount 
paid for raising and repairing the boat, with interest thereon, to the rendition of the ver- 
dict. ; 


2. In general, when a witness has been examined in chief, cross examined, re-examined by 
the party calling him, and finally dismissed, it lies very much in the sound discretion of 
the court trying the case, whether such witness can again be recalled. The cireum- 


stances peculiar to each case, must, to some extent, control this discretion. 


3. If the object in recalling a witness be to re-affirm his former statement only, it is unneces- 
sary, and tends to endless repetition. 


APPEAL from St. Louis Circuit Court. 
STATEMENT OF THE. CASE. 


A collision alleged to be occasioned by thenegligence of the officers and crew of the ap- 


‘péllees, whereby the steamboat Amaranth, belonging to plaintiff, was sunk in the Mississippi 


river near ‘Clarksville, in the month of March, 1849. The above action was brovght under 
our statute concerning boats and vessels, and the damages were laid at $30,000. The cap- 
tainof the Dr. Franklin appeared and pleaded the statutory general issue. 

At the trial which took place in May, 1850, evidence was offered and given by the plain- 
tiffs tending to show that the boats were some three or four miles below Clarksville in the 
Mississippi river, and west of the main channel thereof, when the collision occurred on the 
night of 22d March, 1849; that the bow of the Dr. Franklin made a break into the side of 
the Amaranth, belonging to plaintiff, and sunk her. That the Amaranth was much the larger 
vessel ofthe two. That the A. wasascending and the Dr. F. descending the river at the time. 
That the collision was occasioned by the negligence, recklessness, unskillfulness and neglect of 
signals of the officersand crew of the Dr. F. That the officers and crew of the Amaranth con- 
ducted themselves with skill and caré, and that the officers and crew of the Dr. F. conducted 
themselves recklessly and unskillfully, and that by reason of the sinking of the Amaranih, 
the plaintiffs were deprived of the use of her for one month, and were forced to expend in 
raising her the sum of $5835 63, besides the services of her own crew. Plaintiffs then of- 
fered to show that the boat would have been worth to plaintiffs for the thirty days following 
the 22d March, 1849, had she continued afloat uninjured; but the court refused to allow such 
evidences to be given. Plaintiffs then offered to show that the trips for which the A. was en- 
gaged for the 20 days following March 22d, 1849, would have yielded to the plaintiffs profits 
to a large amount ; but the court refused to permit such evidence to be given, and the plain- 
tiffs excepted to the ruling of the court on the aforesaid points. The court directed the jary 
that they could only allow to the plaintiffs for the loss of the time during which the boat was 
rendered unserviceable by the collision, interest at six per cent. per annum upon her value, 
which was shown to be $———. 

The defendants offered evidence tending to show that the collision was occasioned by the 
fault of the officers and crew of the Amaranth, and that the officers and crew of the Dr. F. 
‘Were free from blame. One of their witnesses, David Berry, after giving evidence of the 
teior above indicated, was asked on cross examination, if he had not stated that the collision 





SUPREME COURT OF MISSOURI, 





Atchison vs. Steamboat Dr. Franklin. 





was owing to the mistake of the pilot of the Dr. F., in conversztion with Samuel Atchison 
on coming to St. Louis, the day after the collision. He replied that he had no such conver. 
sation with Samuel Atchison. He was then asked if he did nottell A. that in the confu. 
sion, on the meeting of the boats, the wrong bell was wrung on board the Dr. F. He re- 
plied that he did not. He was cautioned, and particularly requested to remember and say if 
such a conversation had rot happened ; and he emphatically replied that he never did hold 
such a conversation with him or with any one else. On re-examination by the defendant, he 
re-affirmed the same statement, admitting that he met Atchison, but denied having had any 
such talk with him or any other person. 

Samuel Atchisun was then called by the plaintiffs, and- being sworn, stated that Berry had 
held with him on the morning of the 23d March, 1849, at. St. Louis, the conversation which 
the said Berry had denied in his evidence. , 

The defendants then offered to re-produce Berry, and in answer to a question by the court, 
declared their object to be to make him re-affirm what he had already stated on his first ex- 
amination ; whereupon the court refused to permit his re-production for such purpose, and 
the defendants excepted to said refusal. This was all the evidence. The defendants then 
asked of the court the following instructions, which were given, the plaintiffs excepting. 

1. If the jury find from the evidence that the steamboat Amaranth was in fault in producing 
the collision, and thit the unskillfulness or carelessness of those who navigated her caused 
the collision; they will find for the defendant. 

2. If the jury find from the evidence that the unskillfulness or mismanagement of those who 
mavigaied the Amaranth, contributed to the collision substantially, they will find for the de- 
fendants. 

3. If the jury find from the evidence, that the collision of the-two boats happened in con- 
sequence of the negligence, unskilfulness, or inattention of signals, or improperly giving them 
on behalf of those managing and navigating both boats, they will find for the defendant. 

5. That if the collision of said two boats was the result of accident, to which no misman- 
agement nor neglect, nor unskillfulness on the part of those then navigating and controlling 
the Dr. F. in any wise contributed, then there can be no recovery against the defendants. 
To the giving of which the plaintiffs excepted. 

The defendant also asked the following instruction, which the court refused, and to which 
the defendant excepted. 


4. That if those who navigated and controlled the Dr. F. were guilty of no evil motive, 
and controlled said boat and navigated her after she came in sight of the Amaranth, with 
reasonable skill, care and attention, then the defendant is not liable for the damages of the 
collision, even although those who navigated the A. were not in fault. 

The plaintiffs then asked the following instruction: ‘If the jury find for the plaintiffs, they 
will assess the damages at such sum as the plaintiffs have paid for raising and repairing their 
boat, and interest thereon to the time of rendering their verdict.” 


To the giving of which the defendant excepted. There wasa verdict for the plaintiffs for 
the $6344 77. Defendant moved to.set aside for the following alledged reasons : 

1. Verdict was against law and evidence. 

2. The court excluded competent testimony offered by defendant. 

3. The court refused to permit D. Berry to be recalled to repeat his former statement, after 
being contradicted by Samuel Atchison. 

4. The court admitted improper and illegal testimony on the part of the plaintiffs. 

5. The damages are excessive. 

6. The court refused proper instructions, and 

7. The court gave improper instructions to the jury. 

8. The jury misbehaved, as follows, viz: One of them fellasleep, and so continued during 
@ good part of the argument of defendant’s counsel, and again fell asleep during the conclu- 
@ing argument of plaintiffs counsel. 
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9, Because one of the plaintiffs spoke to one of the jurors during the pgogress of ihe cause 
without the permission of the court. 

10. The defendant was surprised by the testimony cf Samuel A., and by the refusal of the 
court to permitthe recallof Berry. In support of which reason, the affidavits of Berry and 
Lodwick are cited, 

11. Because defendant has learned for the first time since the trial of the cause, that he 
can, if permitted, discredit Samuel A., and impeach his credibility as a witness. 

The affidavits of Capt. Lodwick, (who was owner as well as master of the Dr. F.) sét 
out that he was surprised by the produciton of Samuel A. by ‘the plaintiffs. That the 
plaintiffs announced that they had closed their case, and yet after the defendant had given ev- 
idence, the plaintiffs introduced Sam’! A., who testified ina manner which surprised the said 
Lodwick exceedingly ; and that said Lodwick is positive that A. was mistaken, and that 
Berry never did state what A. said he did. 

The affidavit of Berty merely reiterates what he said as witness, and states that he would hive 
repeated his statement, if aliowed to testify after A., and would have contradicted A. He 
states nothing in his affidavit that he did not state before as witness. 

The court overruled the motion for anew trial. The defendant filed his bill of exceptions 
and appealed to this court. 


Spatpinc & Suerrey, for appellants. 


I. The cour’ erred in excluding the testimony of Berry, who had been examined for the 
defendant, znd in such examination stated that he ‘never had said to A.’s nephew that he 
had rung the wrong bell or given the wrong signal.” The nephew was then called and stated 
that Berry had told him that the young man on board the Dr. F. had rung the wrong bell, 
and it threw. them on the wrong side of the crossing ; that the young man tapped the big bel, 
only once when he wanted him to tap twice, so as to run to the left. The defendant then 
vecalled Berry, and offered to examine him as to that conversation, and the court exeladed 
him. 4 Cow. Rep. 557, Iredson vs. Blanchard ; at page 565 is a decision, that when witness 
is introduced to impugn the te-timony of another by testifying to a conversa‘ion between 
them, the witness whose testimony is thus impugned may be recalled to contradict and ex- 
plain. 

1, Itis necessary for the purposes of justice that the whole matter may come out, and the 
yury be enabled to form an opinion, that the witness in such cases should be recalled. 

2. This first examination in regard to the suppcsed conversation, is not evidence in the 
case. It is merely preliminary in order to lay a foundation for the introduction or testimony 
«mpeaching his credibility. When the conversation has been detailed in all its circumstan- 
ees, and his mind refreshed, it is fair to give him the opportunity of explaining or denying ; 
and it would be very satisfactory to a jury. 

3. This rule of examination of a witness is based on two reasors; one is regard to the 
feelings and character of the witness; and the other is that the jury is thus more likely to be 
mstructed as to the real state of the facts. Now both of these reasons required the witness 
to be recalled. When first asked if he ever said so ard so, perhaps the conversation 19 Out 
of his mind; but when he has heard another testify to it in its particulars, he is in a condition 
to state what did take place. 

5. In the present case the preliminary examination of Berry was not, when compared with 
the testimony of Atchison, the impugning witness, sufficiently specific and pointed to refresh 
his mind, and bring up before his memory the very matters which were to be proved against 
him as his declarations. The variance is striking, and no doubt the jury and all who heard the 
irial were desirous of knowing what Berry would have said after hearing A. detail the alleged 
conversation, with circumstances of time and place, and wherein the supposed mistake in sig 
«uals consisted, and who made the mistake. 1 Mood & Walk. 473 (22 Eng. Com. L. R. 360) 
Ch, Ins. Tindall says, ‘1 understand the rule to be that before you can contradict a witness 
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by showing he has at some other time aid something inconsistent with his present evidence 
you must ask him as to the time, place and person involved in the supposed contradict:on, 
It is not enough to ask him the general question whether he has ever said so and so; because 
»it may frequently happen that upun the general question he may not remember having se 
said :twhereas, when, his attention is chalienged to particular persons and allusions, he may 
recollect and explain what he has formerly said.” Roscoe on Ev. 96; 1 Greenl'f Ev, 514; 
Cow. & Hill’s notes, part 1, p. 774-5, where it appeare to have been the practice in N. York 

:to have both the impeaching and impeached witnesses on the stand at the same time, and the 
contradictions between them fully exainnedand explained. In Massachusetts the prelimin- 
ary examination has never been in u-e. ‘Ihe practice there has been to permit the contradic- 

tory witness to testify, and to cail on the impeached witness to hear him, and then to make 
his ownexplanations. 17 Mass. R. 160. 

The English practice has, however, been introduced and followed in this country. 3 Stark. 
Ev. 1753-4; Ros. Ev. 96; 1 Greenl. Ev. 514; 6 Miss. 1; 7 Miss. 120. 

In Greenl. Ev. 514, sec. 462, the author lays it down as necessary that the witness should 
have an op portunity “by re-examination, to explain the nature, circumstances, meaning and 
design of what he is elsewhere proved to have said.” 7 Car. & Payne 789 (32 E.C. L. 738.) 

In this case, as witness testified on cross examination, a paper was shown to him which he 
admitted was signed by him. This paper contradicted his evidence. The court said that 
the witness might be called back to explain it. 

As to general doctrine, in addition tothe above. See the following: 19 Vt. Ren. 338 ; 2 
Gilman 34; 7 Black]. 186; 1 McLean 540; 17 Wend. 419; 11 Gill & John; 2 Ala. 43, 

_ LL, The court erred in refusing defendant’s fourth instruction, calling on the court to say 
that if the collision was a casualty, (the defendant not being blameworthy ) there could be no 
zecovery, even if A. was not blameworthy, Gilpin 579, where two vessels run afoul of each 
other, without blame on the part oi either, the Joss must be borne by that on which it falls. 

11 Mo. R. 30—there must be negligence on part of officers of a steamboat to render her li- 
able. 

7 Mon. 37—If collision de accidental or unavoidable, there {ean be no recovery; nor can 
there be if both are in fault. Abbot on shipping ; Sty. on bimts. sec. 611, 610. 

IIL. Court erred in giving plaintiffs 1st instruction, directing the jury if they found for the 
plaintiff to give amount plaintiffs paid for raising and repairing the boat, and interest thereon. 

1. This is wrong, in taking from tte jury the right of judging whether those expenses were 
. yecoverable or uot. If they paid twice as much as the services were worth, the defendants 

- ought not to refund this. 

2. It wasa quantum meruit. It is not matter of law that the plaintiffs paid only what their 
work and services were worth. 

IV. Court onght to have granted a new trial for the reasons assigned, and especially for the 
surprise of defendant, by the testimony of Sam’! Atchison. 

Acts of 1848-9, page 87, section 3—specifying certain cases in which new trial shall be 
granted. 

5 Cow. 106—A new trial was granted as a witness swore to what party would not have ex- 
pected, and been prepared to meet. Graham on new trial, 188-9, §c. i 

V. The court erred in excluding a portion of the deposition of Jacob Bowman, relative to 
what George Hight, pilot of the Amaranth, had said on the day of the collision. 

The doctrine of laying the foundation by a previous examination of the impeached witness 
does not apply to depositions. 19 Vt. 338. Height was in California, and left for that 
eountry immediately after his ceposition was taken. His deposition was taken soon after 
the collision, when the defendants could not know or have reason to think that he had said 
anything which would contradict what he stated in his deposition ; and of course they eould 
not ask him those preliminary questions at time of the trial and befo-e it. Ever since the colli- 
900 California has been in such an anomalous state that depositions could not be taken there. 
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; The defendant had the right to examine the witness, David Berry, whose testimony was of 
the tirst importance, and whose testimony the plaintiffs sought to impeach by proving contra- 
dictory declaratious, prior to the suit. He was entitled to an opportunity to explain, and 
corrcet the impeaching witness, as well as sustain bis own veracity. See especially theclear 
statement of the rule ag laid down in 1 Greenl. Ev. § 462. 

Here the witness was not asked in the first instance by the plaintiffs respecting a conversa- 
tion in the place, of which proof was given. It was not enough to mention e city of several 
miles in extent and 80,000 inhabitants, in a matter designed to impeach the veracity of a wit- 
nese. 

Besides, the witness said it was on Main street he had a conversation with the witness, 
while the witness, Atchison, fixed the place of conversation ia front of McAllister’s store, on 
the Levee. Atchison also went into details calculated to refresh a witness’s rocollection of 
the conversation ; and of which the witness Berry had not been enquired. The change of a 
single word, or an explanation of the application of the language used by Berry to the other 
party, instead of the defendant, would have changed the whole effect of the testimony. 

This opportunity of the witness Berry to confront the impeaching witness, to show him in- 
correct, and to explain the errors, and reconcile his statements with veracity, is not only re- 
quisite to protect the witness’s, but also to render more certain the attainment of a just ver- 
dict. ' 

The reasons for this practice will be found in 1 Stark. Ev. 484 (and n. g.); pt. I, Cow & 
Hill's notes, Phil. Ev. note 53, pp. 774-5. and the instance of mistake cited by judge Cowen. 

It will appear by examination of the questions put to Berry, and his answers, and compar- 
ing them with Atchison’s testimony, that they by no means accurately correspond in terms 
and meaning. 

The place mentioned by A. is not the same named by Berry. His declarations are given 
, in a different form by A., from those implied in the questions to Berry ; and the correction of 
q a very slight verbal mistake of A.’s, would have changed the whole significance of the testi- 
; mony. 

i The evidence related to the central point of the ease, and the refusal of the court to permit 
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the re-examination of the witness, Berry, was calculated tu give additional weight to the im- 
peachnent of his testimony offered by the plaintiff. Berry was present in court during A.’s 
examination, for the very purpose of being able, on re-examination to correct his ‘errors of 
recollection, and reconciling his veracity with the proof. And the court ought tohave (upon 
f all considerttions) permi‘ted it, both with respect to the character of the witness, and the 
right determination of the case. 
The instruction No. 4 asked by defendant, and refused, was good law, and ought to have 
[ been given. 
FE If neither vessel was ir. fault, the damage lies where it falls, as if it accrued from any in- 
evitable peril, ‘from the act of God” or the “King’s enemies.” 


The rules of admissibility have not all been applied and adopted (as laid down by Lord 
Stowell in the case of the ‘“‘Woodrop Sins,” 2 Dods, Ad. R. 83.) in the com, law courts. 
But these hold that no action lies except for the certain fau!t of the defendant, and Chan, 
Kent corrects his text accordingly. (3 Kent. Com. 5 Ed. (1844, p. 231.) And not then, if 
plaintitfs faul: materially contributed to the injury. 

The same rule applies to cases of collision between steamboats on the western rivers, 

Neither party can sue the other, unless the plaintiff is without material fault, and also the 
defendant’s material fault caused the damage. If neither boat is in fauit, in courtsjof common 
law it is the ‘‘act of God,” for which the suffering party cannot have his action, either for the 
damage or for contribution. Broadwell vs, Swigert,7 B. Monroe, (Ky.)39; Abbot on GShip- 
pag, (Ec. 1850) p. 303, (n. 1) p. 230. 
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Gamsie & Gantt, for appellees. 


The appellees, in reply to the rearons urged in the eircuit court for a new trial, submit the 
following propositions : 

1, The evidence offered to the jury, although greatly preponderating in favor of appel!ees, 
wasconflicting. Thesupreme court will not disturb such a verdict as being against evi. 
dence. 

2. The instructions given by the court were all, (exceptone, to be presently noticed) asked 
for by the defendant, and contain an expositicn of the law erroneous in this, merely, viz: that 
it is far too favorable for the defendant. But the supreme court wil! not set aside the verdict 
on this ground at the instance of defendant. 

These two points have been so repeatedly ruled by the court, that appellees will mét cite 
authorities in their support. 

3. The circuit court correctly refused to permit the recall of Berry. Hehad once been fully 
examined, cross examined, and re examined ~ The objectin recalling him was stated to be 
merely that he might rciterate what he had already said. There would be no end to trials, if 
euch idle conduct were permitied. The witness had already been re-examined, and this wat 
all which he could require. ‘There is no pretence that there could have been any explanation 
by Berry of his testimony, and his affidavit shows that no qualification of what he said was 
intended, 3 Ch. Gen. Prac. 901, and cases there cited; 1 Stark. Ev. 179 °80; 1 Green. 
Ey. § 467, 498; 1 Phil. Ev. 304. 

4. No testimony offered or given by plaintiff below, (appellees here) was objected to by ap- 
pellant, and appellees cannot conjecture to what point of the record that reason was di- 
rected. 

5. For answer to the Sth reason, they submit that the damages are not excessive, and refer 
to. the record for proof, 

6, The only instruction refused by the court, of which appellant is in a position to com- 
plain, was properly refused. It attempts to make the liability of the defendant depend upon 
the motives of her officers and crew, which, in this form of action, were entirely immaterial, 
All that was law on the subject of this instruction, had already been given. 

1. The only instruction esked for by plaintiff below was, that the jury, if they found for 
the plaintiff, should allow them interest on the sum paid, for repairing the damages inflicted 
by the defendant, and in this there is no error. 

As no evidence was offered in support of the eighth reason, it must be presumed that the 
court below saw nothing to blame in the conduct of the juror indicated. 

9, The same presumption affords an answer to the ninth reason. 

10. The affidavits of Lodwick and Berry show no purpose which can be a foundation of a 
motion for anew trial. Cooke vs. Berry,1! Wils. 983; 12 Mo. R. 380; Robbins vs. Alton, 
Marine and Fire Ins. Co., 8 Mo, Rep. 274, Shepherd vs. Citizens Jns. Co. 

11. A new trial is never granted to give an opportunity to impeach the credit of witnesses. 
Burns vs. Hart,3 John, 255; Dickinson vs. Blake, 7 Brown’s Par. Cas. 1473 5 John. R. 

* 248; 4 John. 425, 

12. Besides which, the charge made against the witness, (i.e. of non credibility) is not 
even supported by affidavit, nor does the defendant offer any thing in support of this reason. 

13. The defendant Lodwick does not in his affidavit deny the truth of what Atchison stated 
in evidence, nor disclose any means whereby at another trial he might expect to invalidate it 
or contradict it. 

14, Berry in his affidavit merely reaffirms what he had stated in evidence. He and Sem- 
uet Atchison contradicted each other directly. One or the other was wrong. The proper 
tFibunal—the jury—has decided that Berry was in the wrong, (if they decided the case on 

‘ this point atall.) The supreme court will not disturb such a verdict. Tiffin vs. Torrester, 
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8 Mo. R. 642; Lackey vs. Lane & McCabe, 7 Mo, Rep. 220, and the whole current of de- 


cisions of this c: urt. 
15, The manner in which the examination of witnesses shall be conducted, is necessarily 


commit ed in a great degree to the discretion of the court. If all the facts which a witness 
ean prove arebelore the jury by means of his evidence, it is immaterial in what order he was 
examined. Brown vs. Burns, 8 Mo. Rep. 26; Blair vs. Perpetual Ins. Go., 10 Mo. 


Rep. 559. 

16. Berry’s affidavit does not contradict Atchison’s testimony one whit more directly than 
his testimony had already done. He does not nega.ive the place of the conversation, nor 
does be show that his memory was in any wise refreshed by hearing A. depose, AH, thathy 
any process could have been elicited from Berry, was already in evidence. I: is submitted 
that there is no error in not permitting the indefinite repetition of the same evidence by the 
save witness. 


= 


Napron, J., delivered the opinion of the court. 


The first error assigned in this case, is the refusal of instruction No. 
4, and giving the instruction asked by the plaintiffs. 

We have not been able to perceive that instruction No. 4 affects any 
legal principle important to the defendant’s riglits, different from or ad- 
ditional to what had already been given in previous instructions. The 
jury were told that ifthe Amaranth was in fault, wholly or partially, or if 
both boats were in fault, or if neither were, and the collision was the 
result of mere accident, the plaintiffs could not recover. Instruction 
No. 4 applies to an accidental collision, and this had already been men- 
tioned in previous instructions, thongh not in precisely the same form 
of expression. Indeed that part of instruction No. 4, which speaks of 
the motives of those who controlled the Franklin, is positively objec- 
tionable and calculated to mislead. 

The instruction which the court gave in relation to damagés was cor- 
rect. It is fairly to be implied from its language, that the price paid 
for repairing the injury done to the Amaranth was a reasonable one, and 
in the absence of all proof on that subject, the jury was authorized so 
to consider it. Had the point been really a controverted one, and the 
defendant desired more specific instructions, the court would no doubt 
have given them. 

The principle point relied on in this case, is the refusal of the court 
to permit Berry to be recalled, after he had been dismissed from the 
witness stand. In general, when a witness has been examined in chief, 
cross examined, re-examined by the party calling him, and finally dis- 
missed, it lies very much in the sound discretion of the court trying the 
case, whether such witness can again be recalled. . It is quite obvious, 
upon reason and authority, that the circumstances peculiar to each case, 
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must to some extent control this discretion. Here the witness Berry 
had been examined in relation to the causes of the collision between the 
Amaranth and the Franklin, and he had given his own version of the 
occurrence, when the plaintiffs directed his attention to a supposed 
conversation between him and one Atchison, in which his statements 
were thought to conflict essentially with the- testimony he had just 
given. His attention was directed to the time, place and circumstances 
of the conversation. He denied positively that any such conversation 
had happened. Upon re-examination by the defendant, he persisted in 
this denial. Atchison was then called, and testified to the conversation 
alluded to, and his statement directly conflicted with that of Berry. 
The defendant then offered to recall Berry ‘for the purpose of contra- 
dicting S. Atchison and re-affrming what said Berry had already sta- 
ted ;”? but the court refused to permit him to be recalled. 

It is manifest that in determining how far this court acted discreetly 
in the exclusion of this witness Berry, it is very important to consider 
the objects proposed by the party desiring the testimony. Under the 
circumstances, I apprehend the witness Berry would readily have been 
permitted to explain his previous statements, if he had desired to do so. 
If any mistake had been suggested, or any clue discovered by which 
there was a probability of reconciling the two statements of Atchison 
and Berry, the court would hardly have hesitated to let in such testi- 
mony, at whatever stage of the trial it may have been offered. But 
there was no such object either avowed or intended. The avowed ob- 
ject of introducing Berry the second time, was to contradict Atchison 
and re-affirm his former statement. This was unnecessary—it would 
tend to endless repetition. 

The record in this case moreover shows, that the avowed object of 
introducing Berry the second time was the one mentioned, and the only 
one. Upon the motion for a new trial, the affidavit of Berry is taken, 
and is merely a reiteration of his previous statements. We can hardly 
presume that the witness could have communicated to the jury any 
thing more than what he deliberately embodies in his written af- 
fidavit. 

The attempt to contradict a portion of the deposition of Hight, by 
proving that he had made contradictory statements in the presence of 
the witness, was properly prohibited by the court. No foundation was 
laid for the introduction of such testimony. The fact that Hight’s tes- 
timony was in the form of a deposition, and he himself had gone to Cal- 
ifornia, whilst it shows the impracticability of calling his attention sueh 
portions ef his evidence as are proposed to be contradicted, and thus 
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laying the foundation for attacking his veracity, also deprives him of all 
opportunity of explaining or confirming his own statements. In this con- 
) dition of things, there would be no propriety in relaxing the rule. 
The affidavit of surprise made by the agent of the defendant, or the 
motion for a new trial, affords no i:ducement for the interference of this 
'  eourt. The affidavit contains nothing more than what might be said in 
' almost every case by the losing party, to wit: that his adversary’s tes- 
|  timony was different from what he anticipated. Besides it did not ap- 
pear that any different character of testimony was likely to be produced 
| upon a subsequent tfial, unless it consisted in attacks upon the general 
' credibility of the witness Berry, and for such purpose a new trial is 
' never granted. 
Judgment affirmed. 
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A purchaser of land cannot obtain such possession as will enable him to sustain trespass, 
by an act of ownership, against the will of an adverse possessor. 








APPEAL from St. Louis Court of Common Pleas. 


Wurrttesey, for appellant. 








The points are: 

1. What constitutes a possession of land, so as to dissieze a}l other persons and put them to 
their action of ejectment? 

2. Can the plaintiff in support of his action and possession, show that the defendants have 
no title, by showing that the title is out of them and in some third person? 

3. What title is required to give a right of way? What constitutes aright of way for one 
over the land of another? 

4. Were the acts committed by the defendants trespasses, or not, or was the plaintiff him- 
self the trespasser? 

I. The plain iff took possession by an entry upon the land under a claim of title, by en- 
closing, by using it asa pasture, by tearing down the crib, by running his fence over the fenc.: 
surrounding the stable, by notifying the defendants to remove their cattle and horses, and by 
4 all the acts of ownership and user that could show a claim and right to the land, adverse to all 
the world. It was an actual, continued, visible, notorious, distinet and hostile claim and 
possession. Nepear vs. Doe, 2 Smith’s S. cases, Am. notes, p. 469. It was such a posses- 
sion, as to be adverse to the legal owner of the land, (if the plaintiff be not himself the 
owner) and to commence an adverse possession, that by the lapse of twenty years would bar 


the whole world, except those under whom he might claim as tenrnt. See cases cited in the 
petes of case above cited. 
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The previons possession of the defendant would not have maintained an ejectment against 
the plaintiff, had the plaintiff himself been a wrong doer. Doe ex’r. Crisp vs. Barber, 2 T, 
R., 719. 

The aetual taking possession by the plaintiff, dissiezed all the world, and the defendants 
had they owned the Jand could not be sied in trespass, for the freehold was in the dissiezen. 
Small vs. Proctor, 15 Mass. R. 495; Bigelow vs. Jones, 10 Pick. R., 161, 164; Ciapp vs.. 
Browahm, 9 Cow. R., 553; ‘Lellen vs. Burtes. 6 Johns. R., 197; Doe vs. Thompson, 5 Cow. 
R., 371. Dissiezin by making a fence, &c., Poignard vs. Smith, 6 Pick. R., 172; simple en- 
try and exclusive possession, Smal! vs. Proctor. 15 Mass. R, 495. It was such a dissiezin or 
dis, ossession as put the other party to his writ of tjectment, if, he had title, alihongh it would 
not bar a legal title or prior claim, for want of the Japse of time sufficient to constitute a bar. 
Slatter vs. Rawson, 6 Met. R., 439, 443; Ewing vs Burnett, 11 Pet, R.,71. 

If the above positions are correctly taken, the court bclow crit in refusing the first mn- 
struction asked by the plaintiff, and ia giving the 4.6, 10 and 1)th instructions. The 4, 6, 10 
11th instructions, the court erred in leaving matters of law to the jury, for the case turned 
apon the questi.n, which party was in possession, plaintiff or defendants, and the question, 
what constitutes possession being a mixed question of law and fact, the court sh uld have 
given plaintiff’s fist instruction to the jury, which left the facts to the jury, and declared the 
Jaw arising thereform. Clapp vs. Browahm, 9 Cow. R, 530; 2 Smith S. C. Am. notes, 473; 
Doe vs. N-pear; here the case was what did constitute a possession in the plaintiff. 

I]. The plaintiff may show in rebuttal of defendants’ claim to possession and title, that the 
defendants had no title. If the plaintiff was in possession, and the defendants had not the 
legal title, then they were trespas<ers, fur possession is good against all the world but the tegal 
owner. The plaintiff claimed under the inhabitants of Carondelet, and showed a confirmation 
and title from the U. S. to them, and the defendants showed no title, except a previous pos- 
session of part of the land and claim, while the plaintiff, to rebut the defendants’ case 
showed ti Je in the inhabitarts of Carondelet, under whom he claimed. A confirmation and 
survey by U. S. are equivelent to a patent. See Bois vs. Bramwell, 4 Hew. R , 449, Harrold 
vs. Simonds & Bailey, 9Mo R., 326,330; Page vs. Schubel, 11 Mo R., 182. The survey was 
good evidence of the extent of the commons, and was admitted without exception, Jourden 
vs. Burnett, 4 How. R. 169. 

The plaintiff then, having shown a title to the land under the U. S. in the inhabitants of 
Carondelet, and that the land in controversy were within the claim, and the survey offered in 
evidence, it completely rebutted the presumption of title, if any there was, in the defendants 
or those under whose license they claimed; for the defendants and Dent denied that the lands 
were commons, so that the plaintiffs showed theniselves in possession, and that was good 
against aJl bat the legal owners of the lanc. The court erred thereupon in refusing plaintiff:’ 
second -pstruction. 

There was manifest error in the 4th instruction given by the court. As all the lands were 
within the enclosure of the plaintiff and used by himas a pasture, about the only way in which 
the land could be used, the detendants, if they claimed possession, could only have po-session 
of what was in their actual occupation, to-wit: the crib and the yard around it, allowing 
that they were in the actual occupation of any thing. Cottle vs. Seganer, 10 Mo. ¢Rep., 
763, 770. 

III. The next point arises upon the 3rd instruction. What constitutes a right of way? and 
what title is required to show it. This instruction is manifestly esroneous, as it confines 
the defendants to no definite or particular line, but gives them the right to go over the pl’ff’s 
ine in any direction, whenever and how they please. It declares that if defendants were in 
possession of lots 5 and 6, and that they had no access to it, but through the plaintiff’s en- 
closure, the defendants had a right to open said enclosure and pass to their lots. 

This instruction then declares that the defendants have a right of way by necessity; it is 
therefore wrong. Simple necessity does not give the easement of the right of way, a private 
wrong we should say. 
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This easement can exist, to speak strictly, only by grant. That one man should have the 
right to puss over his neighbor's land, to get at his own, can only be true when he can show 
either an express or an implied grant. Maupin ys. Gran, 6 Mo. R., 631; 3 Kent 419, Taylor 
ys. Whitehead, Deng R., 745; 2 Bl. Com. 35, notes 28. An express srpiit is not claimed in 
this case. Presc iption, custom, necessity and express reservation are al! cases of implied 
grauts, as laid down by Blk. and Kent, 

The instruction declares a way by necessity. To show this, the defendants should also 
show, that they claimn under the plaintiff or those under whom he claims, or under those 
having the legal title, and that has not been done in this case. They must show authority in 
some manner, fom some one who had the right to make a grant. 2 Blk. Com. 35 n. 28. 

The instruction is also erroneous, in this, that it declared that the defendants had the right 
of passing over any portion of the plaintiff’s land, and of entering plaintiff’s enclosure at 
any place he pleased. <A right of way, ex vi termini, imports a right of passing in a parti- 
cular line, and not the right to vary it at pleasure, and go in different directions. 3 Kent, 
419; Jones vs. Percival 5 Fick. Rep., 485; Taylor vs. Whitehead, Dorey. Rep., 745; 4 
Kent, 424. 

IV. The acts of the defsrdants were trespasses, and the jury found a verdict aginst the 
evidence, and against the instructions of the court. The jury were instructed, that if the 
defendants’ cattle and horses pastured upon parts of lots 5 and 6, not in the Boli claim, they 
must find for the plaintiff. One of plain‘iff’s witness, Armstrong, testified that he had seen 
the defendants’ cattl» and horses on lots 5 and 6, and outside the Boli claim and in the gores 
made by the lines of the Boliclaim. This witness stood uncontradicted, aid the verdict of 
the jury was against that instruction, and therefore against law. 

‘Lhe facts of the case, showed an entry by the plaintiff under a claim of right, an enclosure 
and user, and these acts, constituting a possession in the plaintiff, the defendants were there- 
fore gui ty of trespass in entering upon the plaintiff ’s close, tearing down the fences. 

The court below, therefore, having erred in refusing the instructions asked by the plaintiff 
in those given by the court, and refusing to set aside the verdict and grant a crew trial, its 
judgment should be reversed, and the cause remanded. 


Poux, for appellees. 


I. In trespass, quare clausum fregit, it is necessary for the plaintiff in order to recover, to 
prove himself in possession of the premises. 1 Chit. P1,201, 202; 2 Stark. Ev., 303; ! East, R. 
244; 4 Taunt , 547; 2 Stark. Ev., 303. 

IJ. It one person have the possession of a piece of land, another person cannot divest him 
thereof, by enclosing the same by a large enclosure, not upon any part of his close. Adam’s 
ejectment, 54 side page. / 

III. The actual possession of a part of a tract of Jand under a claim of title to the whole, 
is posses-jon of the wholetiact. 7 Mo. R., 166; 10 Pet. 442, Ellicott vs. Pearl, and authori- 
ties there cited; Adams on eject. n. 2, p. 54-5, and authorities there cited; session acts, 1847, 
p- 95, § 5. 

IV. The plaintiff’s 2nd instruction takes it for granted that plaintiff had the possession of 
the premises in question. whereas, that was a question to be determined by the jury upon the 
evidence before them. 

The defendants denied the plaintiff’s possession, and based tkeir defence on the ground that 
they themselves had the possession. 

V. If aman owns a tract of land surrounded by the lands of another, he may cross over 
the land of the latter in passing to and from his own lund. Snyder vs. Warford, et al., 12 
Mo R., 513, and authorities there cited. 
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Napron, J., delivered the opinion of the court. 





The only question of law, which seems of any importance in this 
case was as to what constituted an actual possession of land, for the 
purpose of maintaining an action of trespass. 

The defendants were tenants under one Dent of two small lots in the 


wm 
neighborhood of Carondelet upon which there was a stable and corn- J 
crib. Dent claimed these lots and other land contiguous thereto under 7 
a Spanish claim, called the Boli claim, and had been in possession of j 
the Jocus in quo since 1838, by himself or tenants. The plaintiffs 
bought some lots from the town of Carondelet, which embraced the [ff ; 


small lot occupied by defendants and a portion of the Boli claim unin- 
closed. The plaintiffs run a fence entirely round their lot, which of 
course included the stable, corn-crib, &c., of the defendants, and the de- 
fendants to get to and from their enclosure had necessarily to take down 
this fence of the plaintiff. Supposing the facts to be as stated, the ques- 
tion was, had the plaintiff any possession of the small lots upon which 
the stable, &c., stood? 

We think not. An actual pessesion cannot be ousted in this way. If 
it could, it would be a very convenient mode of shifting the onus of pro- 
ving title, by forcing a person who would be a defendant to assume the 
character of plaintiff in an action of ejectment. 

As to the right of way, spoken of in tke instruction, I do not see, that 
it was material. The plaintiff could not get possession of that part of 
the lots covered by the Boli claim, in the occupation of another ad- 
verse claimant, by simply running a fence across or around it. 

Whether Dent’s tenants were actually in possession of the lots claimed 
by him, or had abandoned them before the plaintiffs run their fence, 
was a question for the jury and was so declared in the instructions 
given. 

Judgment affirmed. 
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(r notion te tiesolve an injunction. the plaintiff is ertitied to a trial on the merits; and, 
tite: a diseciutior, te 2 jury to assess the damcges. 
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APPEAL from the St. Louis Circuit Court. 






Hitt, for appellants. 





1. The judge of the circuit court erred in refusing to grant plaintiffs a new trial on the 
merits by a jury, upon the dissolution of the injunction. The plaintiffs were entitled to a 
jury by the constitution of this State; and ta a trial on the merits under the practice in chan- 
cery after the dissolution. 









j Ii. The jn‘ge erred in assessing the damages on the dissolulion of the injunction, without a 

A jury, the plaintiffs having demanded a jury. Art. 9 and 12. 

i III. The judge erred in refusing to aliow the amendment of plaintiff's petition. Art. Tl, 
§ 3 ard 5, 






IV. The judge erre] in permitting the conversations of Houck to be proven, no foundation 
having been laid for their introduction by a previous examination of Houck on the same 
poin's 

V. The judge erred in dissolving the injunction; for the whole testimony in the case, estab- 
lished beyond «Il reasonable doubt, that the injunction should have been retained; and that the 
application to dissolve it should have been refused. 

VI. ‘The judge should have decided the motion to dissolve according to the weight of 
testimony—art. 9, § 16; and the dissolution of the injunction order in this case upon the tes- 
timony offered was an error in law as well as of fact. 
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Spatpinc & Sueprey, for appellant. 









I. The court erred in dismissing the petition; and refusal of a new trial on the merits by a 
jery; acts 1848, § 16, 17, 18. Ist, The record shows that the only thing before the conrt was 
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the motion to dissolve the injunction. It had been made some time before, and was on the 
law docket. The case was not on trial on a hearing on the meri's. 2d. The new practice 
i act authorizes the parties (sec. 16, p. 86) to introduce testimony on such motion; which they 
E both did in this case; but it was on the hearing of the motion still, and not on the final trial. 
| 3d. This act has not changed. the nature «f a motion to dissolve. It is, as it always was, 
Ey everywhere, a mere collateral matter, like a motion to quash an indictment, or to exonerate 






bail, and the like. It has nothing to do with the merits of the case; and whether the motion 
were sustained or overruled, there must still be atrial of the case at the proper time. 1 
Daniel’s Chan. 18°9-10, as to injunctions. Ib. 1822, When answer filed, application 
may be made to dissolve; p. 1828; but injunction will be continued tll hearing of the case, 
i. e. the trial on the merits, unless the answer denies equity. Ib. p. 1831, where injunction is 
continued. The cause in equity should be prosecuted to a hearing; if there be intentional 
: delay by plaintiff in bringing the cause to trial, the court will dissolve the injunction. 

Tb. 1900. Though plaintiff may have failed to obtain an injunction provisionally, or may 
q have failed to susrain it after answer filed, yet he is at liber'y to claim it at the hearing: 1 i 
j Swans. 550; ib 1903. Injunctions are never made perpetual, except at the hearing of the 
cause, page 1897, bill must not be dismissed; 4 Hen. & Mun. 159; Blow vs. Taylor—that af- 
ter dissolution, plaintiff has the right to cuntinue suit, and it is error to dismiss bill. 

II. The court erred in refusing a jury to asses the damages on the injunction. Act of 
1848-9, p. 85, § 12, provides that on the dissolution of an injunction, a jury shall assess the 
damages, unless it is waived by the parties. In isin vain to say thata jury must have found 
in the same way; the law leaves the matter to the jury. ; 

III. The court erred in refusing to permit the amendment acts of 1848-9, p. 87, art. I. 
These provisions contemplate amendments made in all stages of the cause, even on and after 
trial, when it is in furtheranee of justice. The amendment prayed for, and offered here was 
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such as could nut prejudice the opposite party; for the original petition gave full notice of 
@ the whole case, and the amendment was principally directed to a specific prayer for relief. 

IV. The court ersed in sustaining the motion t» dissolve the injunction: 

1. By the practice of cou:ts of equity, it is a matter of discretion with the court, whethe: 
the injunction shail bedisso!ved upon filing the answer dcnying the equity of the bill—the 
answer itself being, according to that practice, considered as true, so far as it does not im- 
peach or invalidate itself; 3 Daniel’s Chy. 1831, note; 1 Dev. Eq. 429; 1 Paige 426; 1 Iredell’s 
Eq. 194; Green’s Chy. 439; 3 Sumner 75, 76. 

2. But according to our present act of assembly, governing the matter, the answer is not 
taken to be true; aud in this case, the petition and answer are conflicting, and are to be laid out 
of the question The right of testimony is with the plaintiff, and the court is 1equired by art. 
9 § 18, new code of practice, to decide the motion according to the weight of testimony; and 
the motion to dissolve should have been overruled. 

V. There were merits in the petition. It alleged gross fraud, in the defendant, which was 
not known to plaintiffs until after the adjustment of loss and giving the order for payment; 
and of fiaud, equity has jurisdiction; andthe collection of the money ought to have been 
‘enjoined in the case as stated in the bill. 3 Dan. Chy. 1844—Fraud, accident, mistake and 
discovery, are four of the principal grounds upon which injunctions may be applied for. 

2 Story’s Eq , sec 885: ‘In general, it may be stated that in all cases wheie, by accident, 
mistake, fraud, or otherwise, a party has had an unfair advantage in proceeding in a court 
of law, &c., courts of equity will interfere; ib. sec. 906, 907, 908, restraining alienatiuns of 
prope-ty, &e.,sec. 955. Story Equity, sec. 184: Courts of equity possess an universal con- 
current jurisdiction with courts of Jaw, in cases of frauds cognizable in the latter. 1 Sty. 
Eq. sec. 140: Contracts under mistake or ignorance of fact, are avoidable and relievable ip 
equity. . 

A premise to pay, 2s by adjustment of insurance loss, is void if obtained by fraud. 1 
Hammond on Ins. 126; Herbert vs. Champion, ! Camp. 134. 

If fraud 1s discovered after a loss is paid, the money can be recovered back; and even if 
the assured has recovered his insurence by process of law, and the insurers receive intelli- 
gence of fraud; which they did not know whilst the suit was pending, they way maintain an 
action to recover back the morey. 2 Marsh. 740; Bilby v. Lumley; 2 East. 469. 

VI. Improper evidence was admitted as to Houck; the preliminary examination not hav- 
ing been such as to authorise the testimony given as to his sayings and acts. 2 Barb. Sup. 
Court, R. 210; 1 Wood & M, 473 (22 E. C. L. R. 360) In this ‘case Chief Justice Tindel 
says that “before you can contradict a witness by showing that he has at some other time 
seid said something inconsistent with his present evidence, you must ask him as to the time; 
place and person involved in the supposed contradiction.” 

VII. The court erred, when, after the injunction was dissolved, the plaintiff demanded a 
trial of the cause, and called for a jury. It was then the duty of the court, either to have 
tried the case or continued it till a trial could be had. No jurisdiction whatever for dismiss- 
ing the petition appears on the record. 

VIL. The plaintifls made out in proof, a case of gross fraud and the injuaction ought not 
to have been dissolved. 

IX. If the scope of the petition is limited to proof of concealment by any defect in the 
form of the prayer, the court should have aliowed the amendment; if the scope of the peti- 
tion reaches the whole case, then the court below erred in refusing a trial on the merits; for 
the dissolution of the injunction did not dispose of the whole merits of the case, but only of 
the restraining order, which is declared by the 31-2-3, 18 and 19 § of art. 9 to be pro- 
visional, 

X. On the motion to dissolve neither party had a right to demand a jury; the act art.9 § 
16, requires that the court shal! decide the motion. A jury could not have been bad on this 
mvtion, and it would have been error to have tried the motion to dissolve by a jury. 

-XI. It cannot be contended in this case that the judgment should only be reversed for the 
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assessment of damages by the judge; the fraud proved by incontrovertible testimony, the re- 
fusal of the court below to permit the amendment; the error of the. court in dissolving the 
injunction, against all the testimony in the case; the unlawful assessment of damages in the 
face of the statute; and the arbitrary dismissal of the suit without any right or pretence of 
tight to do so, and expressly violating the 19th § of art. 9, and the 6th § of art. 13, and the 
ist § of art. 15, authorize and require that the whole judgment, and all the orders in the 
ease should be reversed. 

XII. It is idle for the defendant to contend that this is a case where the verdict has been | 
d rendered for the right party, or that any modification of the judgment would subserve the 
F ends of justice. ‘Ihe plaintiff asks for a full reversal, so that they can obtain justice, and it 
will be seen from the evidence and proceedings that the case requires it. 

XIII. This court has full power under art. 19, § 4, to review any immediate order involv- 
ing the merits necessarily affecting the judgment. 

XIV ‘The plaintiffs, when they commenced their action, had no other remedy; and having 
perpetuated their testimony in this action, which they cannot again obtain, they must have 
cheir reasonable right to a (air trialon the merits in this case, or they will lose the benefitof 
their testimony. We therefore ask a full reversal in ail the points. 
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Poxk, for respondent. 





I. It appears from the deposition of the witness, Houck, preserved in the bill of exceptions, 
a that he was asked, “have you not stated Heretofore that you was knocked down and robbed of 
i some of the goods you were taking up?” The witness answered, “I never stated that [ was 

knocked down and goods taken from me. I didn’t state so to Friede, nor to Irefelder, nor to 








Fy Mueller, nor to Langsdorf.”?. The depesition shows that the question so put and answered | 
i was objected to before the justice of the peace. But the record does not show that there 

: was any ruling of the circuit court on this subject. Nor does it show that there was / 
i any objection even made to the evidence on the trial. In such a condition of the record, i 





it js submitted that no error can be assigned in this court on that point. 

II. Afterwards, the witness Friede was about to state that Houck had told him that a man 
had thrust his hand into the show case containing Bauman’s goods, took som: of them and 
ran away with them. Though objected to, the court below al:owed the witness to make the 
atatement, and I hold, rightly allowed it. Because the witness, Houck, had already testified 
that he had told Friede no such thing. 

III. The witness Houck was asked on cross-examination, if when he was leaving Bauman’s 
employment with B ’s watches in his trunk, he did not admit that he had taken them? This 
question he refused to answer. Afterwards, when a witness, Schnader, was asked what he 
had heard Houck Say about these watches, plaintiff’s counsel objected, saying that Houck 
had not been interrogated on this»matter. But the record shows the contrary to be the fact, 
that he had been interrogated and had refused to answer. 

IV. The cicruit court properly refused plaintiff's motion toamend the petition. All the evid- 
: ence of plaintiff in the first instance had been given, and-all the evidence of the defendant bad i 
; also been given, belore the motion to amend was made. And the{amendment, moreover, was one 

that. proposed to substitute or add a cause of action entirely different from that contained in 
the original petition against which the defendant had come prepared to defend himself, aod 
en which the proof of both plaintiff’s and defendant had been taken. 

Under such citcumstances, if the amendment had been allowed, instead of “being in fur- 
therance of justice,” as is required by the new code, (art. II, sec. 5) it would have wrought 
the most flagrant injustice. 

The New York C.:de on this matter of amendments is substantially the same as ours, and I 
refer the court to the following case, decided by a New York court, on the matter of amend- 

ments under theircode, Dutcher vs. Slack, 1 Cod. Reporter, 113. ' of 
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V. The court below committed no error in dissolving the injunction. The answer fully 
denied all the m terial allegations in the bill, and the proof adduced sustainec the answer. 

VI. The circuit court was authorized to pass upon the motion to disobey the injunction, 
upon all the evidence offered on it. N. Y. Code of Practice, art. 13, sec. 6&7; ib art. 9 
sec. 16. And the record shows, moreover, that on tais motion neither party required a jury. 

VII. The circuit court was justified in dismissing the petition. The merits ofthe case were 
fully presented by both parties on the hearing upon the motion to dissolve, and the court was 
satisfied that there was no equity in the petition. I admit that the dismissal ought to have 
been without prejudice, and if this court shall think that it was not so dismissed, or that,it 
ought to have been so stated expressly, I think this court is called on to make a decree hav- 
ing that effect. Thus the Insurance Company will have an opportunity in Bauman’s suit on 
the order to show that, if it can be done, the order was procured by fraud. Code of Prac- 
tice, art. 19, sec. 17. 

VIII. If this court shall think that damages on the dissolution of the injunction ought te 
have been assessed by a jury, still, by the 5th section, 19th art. Prac. Code, this court is au- 
thorized to modify the judgment of the circuit court, it is submitted that it ought not to re- 
verse the entiie judgment of the circuit court, and remand the whole cause, but affirm all 
the judgment except that part of it on the subject of damages, and orler the court to empan- 
pel a jury to assess Camages., 


Ryzanp, J. delivered the opinion of the court. 


This was a petition under the act concerning practice in courts of 
justice. The object was to set aside an adjustment of a loss by fire on 
a policy of insurance, and to vacate an order for $4200, given upon the 
adjustment. An injunction was granted restraining the negotiation of 
the order, &c. 

The cet«n lant answered. 

A motion was made by the defendant to dissolve the injunction. The 
court below sustained the motion, and assessed the damages without a 
jury, although one was demanded by the petitioner below. ‘The court 
then dismissed the petition, although the plaintiff demanded a trial by 
jury upon the merits. During the progress of the cause below, the 
plaintiff moved the court for liberty to amend the petition—filing affi- 
davit in support of the motion. This motion the court overruled. 

In this case the plaintiff (or petitioner) was entitled to a trial on the 
merits, and it was error for the court to refuse a jury on the trial of the 
merits, or on the assessment of damages after the dissolution of the in- 
junction. The new act concerning practice expressly provides fora 
jury trial in sch cases. We think the court might have allowed the 
amendment to the petition as prayed for; the statute contemplates 
such amendments, and the court should be liberal in granting such, 
when the ends of justice are promoted thereby. 

The object of the petition was not fully attained by the mere order 
enjoining or restraining, but it was to have the adjustment set aside and 
to ascertain tbe true amount of the loss for which the order for $4200 
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was given. This involves the merits of the whole controversy between 
the parties in regard to the loss, the adjustment, and the order thereon. 

The plaintiff was entitled to have the case tried by a jury; and to 
have a jury to assess the damages, and for the refusal of the court to 
grant this to the plaintiff, the judgment below will be reversed and 
the cause remanded. 





JAMES L. PEAKE vs. JOHN T. REDD. 


1, 1f a county court makesjan order allotting a widow dower in the slaves of her deceased 
husband, without the notice required by statu‘e to be given to the executor, administrator 
and persons interested, it is void. No presumption that such notice has been given will 
arise where the record is silent. 


2, A final order of county court cannot be set aside at Ja subsequent term, merely upon the 
ground of error. , 


ERROR to Marion Circuit Court. 


Pratt, Buckner, Grover & Campse tt, for plaintiffs in error. 


J. The action of the county court, setting aside and annulling the supposed allotment of 
dower in the slaves of the deceased, under the order of Nov. 13, 1839, to Penelepe Franciss 
was legal and p:oper. ist. Because the said order of 13th of Noy. 1539, appointing commis- 
tioners to assign dower in the slaves, was made without application therefor by any party in 
interest to the court ; and without ten days notice to the adininistrators or heirs of said Th. 
Francis, deceased ; or to the guardians of such heirs; and cnsequently was null and void 
without any action ofthe court. See an act respecting an act entitled “an act respecting pare 
tition and dower in slaves,” Session Acts, 1837, page 61. We concede that a jndgment not 
void upon its face, cannot be questioned incidentally or collateraily, as was ruled in 4 Bibb. 
R. 336, but here the proceeding was direct, to vacate the supposed judgment or order, on the 
ground that it was void on its face fur want of notice, as required by the statute of the Come 
mon Law. See Putle’s Dig. vol. 2, page 17,no e 12 and 15, “a judgment rendered in an orig- 
inal action without service of process isa nullity ” In Soulden & Co. vs. Cook,4 Wend. R. 
218, it was on motion to set aside jud ment on scire facias;—held, that had the defendant not 
been arrested, the motion would have been entertained. ‘“Judzment»was set aside after 
enquiry executed, it appearing that one of the defendants had no novice of the writ or declar- 
ation.” 2 Cow. & Hughes, page 845 (a), note 2, citing 1 Barnes. 

“It is a rule of law,” says Starkie, (vol. 2, Law of Ev.,) “founded on the first principle of 
natural justice, that no judgment shall be pronounced against any one who has not had notice 
of the proceedings, and an opportunity to defeud himself.” See 7 Term R. 363; 4 Burr, R. 
2244. 

2nd. The report of the commissioners was void, because they were not legally appointed, 
the appointment being null and void, the report must be so too 
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3d. But supposing the order appointing the commissioners was void, and the report of the com. 
missio‘ters was valid, said report was never made the jadgment of the court, and was invalid asan 
allotment of dower in the slaves. Jt was neither **confirmed”’ nor **rejected.”’ See Session Acts, 
1837, p. 61. 

4th. The county court had no power to a!lot to the widow one-third of the slaves of the de- 
ceased, the statate allowing her only a child’s part, which in this case is one-third of the estate, 
See Session Acts, 1837, p. 61. The court only has power to award the ‘just right:”’ of the par- 
ties. 

Il. The action of the county court in setting aside and annulling the crder of Feb. 25, 1843, dis. 
tributing slaves and per-onal estate, was legal and proper. 

Ist. Because no notice of the intended application to procure said order was ever given to tne 
administrators or cither of them—as required by the statute. See Session acts 1837, p. 61. The 
administrator helds the legal title of tie entire personal estate for the payment of debts; and any 
proceeding divesting him of this title without notice and in his absence is equally void by the 
statute, and the highest considerations of public policy. 

2nd. Because, if there was any notice given to. any of the parties in intcrest, it was a partial 
notice only, not extending to nine of the hcirs, Nancy Jane Francis, an infant, Mra. Graves, Mrs. 
Peak, Mrs Ousley or Mrs. Bryant, who were the heirs, and enti:led to notice by the statute; 
nor to Wade H. Pollard cr wife, nor to Sarah, Wiiliam or James, the three last infants, nor to 
the guardians of such infants: ‘Ten days notice shail be given of every application for such par- 
tition and assignment, to the executor or administrator, and to all the heirs and legatees inter- 
ested therein, or their guardians, or agents, aad if any be non-residents, &c.” See Session Acts 
1837, page 61. We contend that a notice, in this cuse, to an infant is no notice, unless served 
on the guardian of such infant. 

3d. But there was no legal notice to any of the persons in interest; the affidavit of Hunt isa 
nullity, certifyirg that he orally, as we must coaclude, notified, &c. Sce Rev. Code, 1835; 
Practice at Law, p. 451, sec. 18, sec. second. 

4th. The county court had no power to allot to the widow one-third, when her just right was 
ouly one-third of the estate. The defendants contead thai the court had no power over afver the 
term at which it was granted ; and this is granted by us, if the order was valid when made ; but 
if void ab initio, as in this case, it may be set aside on motion or may be treated asa nullity, all 
persons attempting to execute it, being trespassers, and liable as such. 

TIT. The defendants wiil insists that tne county court had no jurisdietion of the motion to set 
asidesaid orders after the term at which they were wade. ‘That their action on said motion was 
4 usurpation of power. Should this court concur with them iu this view, we shall insist that no 
appeal lay to the circuit court, and the circuit court erred in taking coguizance of the appeal, and 
in reversing the action of the county court. ‘The order of the county court setting aside another 
order, is not one of the cases in which an appeal lies, Rev. Code, 1835, page 3, Administration, 
art. 8, sec. 1. Ifthe court excecded its jurisdiction, the remedy was by writ of prohibition, not 
appeal, 2 Chitty’s Gen. Practice, 355 6; ‘luck. Com. 203; 2 Cov. & Hughes, 1098, 

IV. The circuit court never had jurisdiction of the case, because there never was in fact an 
appeal lawfully granted ; the statute provides that the appeal shall be perfectedat the same term 
in which the decision complaincd of was made: here the appeal is not granted at all, save ona 
condition which isto be supplied in vacation, Sze Rev. Code, 1835, puge 63, art. 8, sec. 2, 3, 4. 

V. That no appeal would lie fro: the decision of the county court in this case is most manifest 
from 8th: sec. of the 8th art.,Law of Administration, page 63 Rev. Code, 1835, which declares 
that *‘on every such appcal, the circuit court shall determine the poin:s ur decisions excepted te, 
and if it be of opinion that the county court erred” * * * “a ucw trial shall be granted;” now 
if the circcit court was of opinion that error had been commitied in this case, how could a new 
trial be granted ? 


VI. There is no case, save by the bill of exceptions, made in the county. court, 
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Repp, for defendants in error. 





The defendants contend that the circuit court did not err in overruling and dismissing the 
plaintiff ’s motion, 

‘The plaintiffs do not allege in their mstion any want of jurisdiction, either as to the subject 
matter or parties, neither do they allege that u.e allotments of dower made in 1839, was not af- 
firmed by the court. 

The motion makes no objection to the distribution, except the errors of law in giving the widow 

Z one-third, instead of a child’s part, and acts upon that alone as the ground of relief. On this 
: point the defendants hold the rule to be that no court of record can after the term is past, annul its 
own judgment and unsettle the rights of the parties under it because of an crror of law. 

In laying down the English doctrine, Lord Coke observes that *‘during the term wherein a ju- 
dicial act is done, the record remaineth in the breast of the judges, therefore the roll is alterable du- 
ring that term, but when the term is past, then the record admitteth of no alteration, averment er 
proof to the contrary.” Coke Litt. 260, a; Blackamore’s case, 4th Coke Rep. part 8, page 156-7 ; 
Croke El. 497, Hareourt vs Bishop; 1 Wilson Rep. 61 ; 2nd Strange 1110; 2nd_Wm. Black Rep. 
1300; Ist Ld: Raym. 182; 3d Bramwel! & Cress 235. 

American decisions affirm the same doctrine. Court observes in Loring vs. Monsfielc, 17 Mass. 
Rep. 312, that the merits ofa ju¢gment can never be overhauled in a new proceeding ; otherwise 
there would be no end toiegisiation. See, also, 1 Mo, Rep. 202; 6 Mo. Rep. ; 7 Mo. Rep, 320; 
12 Mass. Rep. 268-9; 1 Peck's Rep. 441; 3d Cond. Rep. 8. Court of U. S. 339; 3 John 369; 12 
John. 312, 

This being a new procecding, instituted nearly five years after the allotment of dower, and near- 
ly two years after the judgment of distribution moving the court to overhaul their judgment and 
to alter it, so as to give the widow one-thirteenth of the estate instead of one-third, the circuit 
court under the act passed, requiring it to render such judgment as the county court ought to have 
rendered, could not do otherwise than overrule the plaintiff’s motion and dismiss it, 

It would be error to set aside the judgment: of distribution and charge the administrator with the 
amount paid to the widow (under and in accordance with that judgment) over and above the onv- 
thirteenth as devastavit, 

The administrator has delivered the slaves and paid the money (with ‘be exception of a small 
balance) to the widow, as will appear bv reference to his settlement in which *he court has given 
him credit upon the production of receipts, and ef which payment and delivery is nt controvert- 
ed in the plaintiff’s motion, 

Our statute makes him a ministerial officer of the court by requiring him to obey its order and 

: execute its judgments under the penalty of an imprisonment of his person and a sequestration of 
H his goods and chattels. 
? The law will not make it his duty to deliver property and pay out money to the widow and dis- 
‘ tributees, under the judgment of the court, and then charge him, as in the case of a devastavit be- 
a cause the court erred in allotting to the widew more thanher share. He is within the reason and 
within the rule protecting a sheriff or another officer, or even a private eitizen, whose duty it i, 
to execute the mandate of a court. 

That rule, as laid down by Lord Coke, is, “If the court has jurisdiction of the cause (i. e. the 
subject matter) and proceeds erroneously, the officers will be protected ; but if the court has no 
jurisdiction, the whole proceeding is coram non judice, and he who executes its order is a trespas- 
ser.” In illustration he says, ‘‘as if the court of common pleas holds plea of an appeal of death 
ortobbery, and defendant is attainted, it is coram non judice, (that court having no criminal ju- 
risdiction,) but if the same court in a plea of debt award a capias against a Duke or an Eari 
(which doth not lie against them) and the sheriff arrests them, he will be protected though the 
writ is against law, and though the error appears on the face of the writ, because the court ha 
jurisdiction of the cause.” See 5th vol. Coke’s Rep. part 10, page 76. 

The reason of i. rule (i. e. that the law will not require a party to obey the mandate of a 
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court, and then leave him defenceless, ) extends the rulc itself to a private citizen, acting in aid of 
the officers, Cruke charles 446; Ist Saukeld 409; Lor! Raym. 633. 9 John, 229-30.31. 

This rule applies to edministrators, were it otherwise there would be no safety. ‘The court ina 
regular procceding makes its order requiring the adminisirator to distribute the estate. 

The law arms the court with the power of attachment and sequestration, He delivers the pro. 
perty and pays the money iu accordance withthe order. Yearsafter, when theslaves have per- 
ished, and some of the parties have Lecome insolvent, it is disco7ered tnat the court allotted to one 
of the insolvent parties more than h.s share. Thereupon, the court sweeps the whole matter from 
its record, anc orders the administrator to produc? the money and property for a new distribu- 
tion. 

Were it possible for him to comply, the new judgment might be as defictive as the old one ; an. 
other proceeding might be instituted to vacate that. One procecding would be a preecdent for 
theother, There would be no en to legislation, nor to the liability of the adwninistrator, Old 
judgments might be vacated and new once rendered in their stead ad infini‘um. 


Narrton, Je, delivered the opinion of the court. 


Much of the difficulty in this case grows out of the confused state of 
the record. The legal principles upon which the case turns are suffi- 
ciently obvious, if the true history of the case could be gathered from 
the record. As far as this can be done, we infer the facts to have been 
about as follows. : 

In 1839, upon the death of Thomas Francis, John T. Redd, who had 
married one of his daughters, was appointed administrator of his estate. 
In November of that year, the county court appointed commissioners to 
assign to the widow her share of slaves belonging to the estate. The 
commissioners estimated the value of the slaves at $5000, and allotted 
one-third to the widow as her dower. In January, 1841, commission- 
ers were appointed to make partition among all the heirs, and also to 
assign the widow her dower. These commissioners in March of that 
year reported the slaves not divisible in kind. From this period until 
the 25th Feby., 1843, various steps were taken and orders made ; but 
upon this day the court made a final order of distri’ ution, allowing one- 
third of the personal estate to the widow and distributing the residue 
among the heirs at law. 

At the November term, 1844, the distrubutees appeared in court and 
filed a petition or motion to set aside the allotment of one-third to the 
widow as hér dower instead of one-thirteenth, as it should have been. 
This motion was sustained, and an appeal taken to the circuit court, 
which latter court reversed the order of the county court last named 
and ordered the original allotment to stand. 

It does not appear from the record, that any notice was given, as the 
law required, prior to the first order made in Dec., 1839, for the ap- 
pointment of commissioners to allot the widow’s dower. The act of 
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Feb. 6th, 1837, under which this order was made, directs “that 10 days 
notice shall be given of every application for such partition and assign- 
ment to the executor or administrator and to all the heirs and legatees 
interested therein, on their guardians or agents.” 

So far as this order of 1839 is concerned, the record shows no notice 
of any kind. 

Had the case remained in this position, the propriety of the action of 
the court in 1844, in neg this order, would be obvious. The acts 
of a court of record must be shown by the record itself; nor will any 
presumption of notice arise where the record is silent. 

But the subsequent proceedings of the county court, though involved 
in some obscurity, are sufficiently set forth by the record to show that 
before the final order made in Feb., 1843, all the parties in interest 
were actually before the court. The final order allotting one-third of 
the slaves to the widow was not made until 1843, when the estate was 
distributed to all the heirs. It is true that the allotment of one-third in 
1839, was the basis of all the subsequent proceedings in that court, or 
before commissioners appointed by that court ; but this error in the al- 
lotment of 1839, as well as in the subsequent proceedings, was obviously 
the result of a misunderstanding of the law, both by the court and all 
the parties to the proceedings and not occasioned by any want of no- 
tice. In relation to the final order, the record says, “It appearing to 
the satisfaction of the court that due notice has been given of the in- 
tention to make this application, and nothing to the contrary having 
been shown, &c.” 

This question of notice is the only one presenting any difficulty in 
the case, but taking the above statement made on the record, in connex- 
ion with the various notices and appearances also recorded, we have 
concluded that there is nv ground for complaining now of a want of no- 
tice. In truth the ground upon which the motion was based in the 
county court was not a want of notice, but an error of law. It is quite 
apperent that this was the real cause of complaint, and that want of no- 
tice is a mere afterthought. 

There is no question as to the conclusiveness of the Saal order made 
in 1843, if the parties had the notice. A final order of a county court 
cannot be set aside at a subsequent term, merely upon the ground of 
error. There would be no end to legislation if county courts or any other 
courts, could renew their own acts from term to term, and correct sup- 
posed errors in their past decisions. The matter is beyond their reach. 

Let the judgment of the circuit court be affirmed. 












SUPREME COURT OF MISSOURI}, 








Waller & Smith vs. Von Phul. 
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i: A title to lands by a Lona fide purchase and entry from the Unites States, must prevail over 
a confirmation by the act of congress of July 4th, 1830, of a location and survey made 
subsequent to the entry. 




































2. A bona fide entry fom the United States will, in this State, defend as well as maintain an 
action of ejectment. 
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3: Whether an entry from the United States was procured by fraudulent means or not, ina 
contest between two claimants from the United States, is a question of fact to be sub- 
mitted to a jury. f 


ERROR to Ralls Circuit Court. 


es 


Carty Wextts, for plaintiffs in error. i 


Seik 


ist, The entry of Matson is a better title than the confirmation of Saugrain, because said 
entry is protected by the second sec. of the act of the 4th of July, 1836, and consequently 
the court ought to have given the second instruction prayed for by the defendants below. 

9nd. Because there was no evidence in the cause to show that the land in dispute was with- 
in Saugrain’s grant of confirmation. 

3rd.. There was no evidence that Saugrain’s claim was ever located or surveyed under the 
Spanish government, or the government of the United States, prior to Matson’s entry, and if 
not located or surveyed, it could not be reserved from sale. 

4th. It appears from the minutes of the board of commissioners to which the claim of 
Saugrain was presented in 1806, that surveys were presented to that board; one for 4006 ar- 
pents on the Missouri, and one for 300 arpents on the Mississippi. The tabular statement shows 
that surveys had been made—one for 7000 arpents, and two for 3000 each; this would make 
only 13,000. 

The plat of survey offered in evidence does not correspond either in quantity or location 
with any of the above surveys, ; 

The grant gives the land es prayed fcr, and the petition prays for 20,000 arpents—4,000 to 
be taken four miles S. W. of the river Mississippi; 57 miles from St. Louis—10 ,000 to be 
taken ina yacant place at the petitioner’s choice, and the remainder in two tracts of 3,000 
each. These have no correspondence with the surveys mentioned in the minutes of the 
board, nor do either of them correspond with the plat offered in evidence. The land in con- 
troversy is more than 100 miles from St. Louis. The plat given in evidence does not purport 
to be a copy of a Spanish survey. 

There is no proof in the record that any part of Saugrain’s grant was ever located in Ralls 
county, or in fact, that it was ever located until after Matson’s entry. 
~ As to the plaintiff ’s claim to recover, on the ground that defendants were their tenants, the 
defendants say : 

Ist. The letters from Matson to Von Phul show that there was an agreement of some sort 
between them, in relation to Jand of Von Phul’s, butnot of Saugrain’s. 

There is no evidence that the land mentioned in the letters was land claimed by Saugrain. 

There is no evidence that the Jand mentioned in the letters was the land now in controversy, 
or that Richard Matson was ever in possession of it, or of any land after 1825. 

There is no evidence that the administrators of Matson derived their possession from Mat- 
som, er that they had any authority to lease the land. 
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Guiover, Camppett & AnpDERSON, for defendants in error. 


Ist. The confirmation to Saugrain by act of July 4th, 1836, was the better title, as has been 
repeatedly decided by the supreme court of the United States. The whole of the surveys 
are set down in the tabular statement and must have been before the board of commissioners, 
though the statement in the minutes is not so full as the tabular statement. 

2nd. The plaintiffs showed the only legal title before the court which ever emanated from 
the United States. 

The cunfirmation, if not as meritorious in equity as the entry was still a legal title, and 
rightly prevailed over the entry, no matter when it was surveyed. 

3rd. ‘The defendant, Matson and all persons claiming under him, being in by a lease from 
the plaintiffs, was estopped to deny thern title. 

4th. The entry of the defendant was fraud of the plaintiffs rights. 

That fraud clothed him and his assignees with a trust for the plaintif?s, and he and they 
were barred against sitting any adverse? rights against the plaintiffs. 


Napron, J., delivered the opinion of the court. 


This is an action of ejectment to recover a tract of land in Ralls 
county. 

The plaintiffs, Von Phul and others, heirs of A. Saugrain, relied 
upon a confirmation by the act of congress of July 4, 1836, of a claim 
by their ancestor in 1797, to 20,000 arpents of Jand. 

In 1806 their claim was presented to the old board of coinmissioners, 
accompanied with two surveys, one of 4006 arpents, certified in 1804; 
and the other of 3000 arpents, dated January 7, and certified February 
15, 1804. In 1810 the claim was rejected. In 1833, the new board 
took up this claim, and three plats of survey were produced, one for 
7000 arpents and the two others for 3000 arpents each. These sur- 
veys, as the minutes state, were proved to have been made in 1806 by 
Freemon Delauriere, the deputy surveyor. They were recommended 
for confirmation. 

The plaintiff then produced a series of letters containing a corres- 
pondence between Richard Matson, under whom the defendants held, 
and H. Von Phul, one of the -heirs of Saugrain and the authorized 
agent of the others, extending through a series of years from 1820 to 
1824 or 5. The object of this testimony was to show that Matson got 
possession of the land as the tenant of Von Phul, and during this tenan- 
cy entered the land at the land office. 

The testimony of some witnesses was also given on this point, and a 
caveat entered at the general land office by Von Phul against the issu- 
ance of a patent, was also read. 

The plaintiffs produced a survey dated January 17, 1839. The de- 
fendant introduced Mr. Carson, who had been register of the land office 
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in 1827, and he testified that in that year Matson presented to him a 
certificate of pre-emption in favor of James Foreman, signed by McNair 
and Hammond, register and receiver at St. Louis, of which certificate 
he (Matson) was legal assignee. The subject was laid before the 
commissioner of the general land office, who directed the witness, that 
if he was satisfied that Foreman’s settlement was made prior to the 
survey of Saugrain’s claim, the entry might be made. 

Shortly after this, Matson presented a certificate of Theodore Hunt, 
recorder of land titles at St. Louis, stating that Saugrain’s claim never 
had been surveyed or located, and the entry was accordingly permitted. 
The patent was withheld, however, in consequence of Von Phul’s 
caveat. 

The defendants asked two instructions of the court, the first of which 
was given, and the other refused. 

1. Unless it shall appear from the evidenee, that the land in dispute 
was located or surveyed by Saugrain before Matson’s entries, there 
should be a verdict for defendants. 

2. The entry of Matson in 1827, if trne and genuine, is a better 
title than the confirmation by the act of July 4, 1836, to Saugrain. 

The plaintiffs had a verdict and judgment, and the case is brought 
here by writ of error. 

The instruction given by the court was undoubtedly correct. Unless 


the claim of Saugrain was located upon some specific tract, the act of 


1811 did not protect it. There seems to have been some uncertainty 
in this case in relation to the period of the locations under Saugrain’s 
claim, as well as the quantity contained in the surveys. The surveys 
reported to the old board do not appear to correspond, either in time or 
quantity, with those produced before the late board, and proved at the 
trial. This was, however, for the jury, and they have found the loca- 
tion to have been pricr to the entry. 

The rights of the parties do not, however, depend upon this question 
alone. The validity of the entry was not submitted to the jury, doubt- 
less for the reason that an entry of land at the U. S. land offices was 
deemed utterly inoperative when conflicting with a subsequent confir- 
mation under the act of 1836, provided the land was such as fell within 
the purview of the reserving clause in the act of 1811. The cireuit 
court was probably of opinion that ru/es made by the officers of the 
federal governient, stood upon the same footing with Jocations under 
the New Madrid act of 1815. ‘This however is an error, as the de- 
cision of the supreme court of the U.S., in Maxwell and others vs. 
Massey, (December term, 1849,) abundantly shows. In that case the 
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question is distinctly put and decided: ‘But there is another ground of 
defence, that would have been conclusive, even had’Cerre’s claim heen 
surveyed, and the survey filed with the recorder in 1806, accompany- 
ing the notice of claim. By the second section of the confirming act 
of July 4, 1836, it is provided that if it shall be found, that any tract 
confirmed by this act, or any part thereof, had been surveyed and sold 
by the United States, this act shall confer no title to such lands in op- 
position to the rights acquired by such location or purchase; and the 
party whose claim is confirmed by this act, shall be authorized to enter 
a quantity of land equal to the interference elsewhere. Having seen 
that the United States might confirm the claim of Cerre, or might re- 
fuse to do so; and that it took date as a title recognized in the judicial 
tribunals from the confirming act, it follows, that the claim might be 
confirmed in such parts, and on such conditions as congress saw proper 
to prescribe, and having refused to confirm it for lands lying within its 
boundaries which had been previously sold, and the patents to Massey 
and Jones being of this description, they are the only legal title to the 
land; and therefore the charge of the circuit court was proper.” 

It is true that the foregoing observations of Judge Catron may be 
called an obiter dictum, for as much as the want of a specific location 
of Cerre’s claim had already settled the case, but I am satisfied that 
the opinion was duly considered and deliberately advanced. The point 
was fairly presented by the record, and doubtless fully discussed at the 
bar, and its decision was very necessary to quiet a great number of 
honest and bona fide titles in Missouri. The decision, I need hardly 
add, is in conformity with the views of this court repeatedly advanced 
in previous cases, and in my humble judgment is in conformity with the 
spirit and letter of the act of 1836. If it be thought, that the opinion 
cannot be reconciled with the previous cases of Stoddard vs. Cham- 
bers, and Bissell vs. Penrose, I have only to say, that the opinion in 
Maxwell and others vs. Massey was advanced in full view of those 
cases, and doubtless upon a clear conviction that there was nothing 
irreconcilable in them. It is not incumbent upon me to present the 
reasons upon which this distinction has been founded. It is sufficient 
that the distinction has been made under circumstances clearly indica- 
ting the fixed determination of the court. 

It is scarcely necessary to add that there is no distinction between a 
sale by entry and by patent, so far as this question is concerned. Both 
are legal titles under our laws, though differing in dignity. An entry 
will maintain an ejectment in this State; and of course will defend one. 
It the entry and the patent conflict, a different. question is presented, 
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but a bona fide entry will no more be avoided by a confirmation under 
the act of 1836, than a bona fide patent. 

As Judge Catron observes in Maxwell and others vs. Massey, con- 
gress wight confirm the claim in whole or part, and on such conditions 
as to them seemed right, and they did not confirm it for lands lying 
within its boundaries which had been previously sold. The claim guoad 
the land sold or entered stood exactly as it did before the confirmation. 

The main question in this case then, is, whether Matson’s entry was 
fraudulent or not, and this question was never submitted to the jury. 
The act of 1836 was not designed to protect fraudulent entries. If 
Matson imposed upon the land officers with an abandoned and forfeited 
pre-emption or settlement right, whilst he was a tenant of the claim- 
ant, his entry ought not to avail him against the claimant either in law 
or equity. ‘Chere was much evidence on this point, and it was a proper 
case for the jury. 

Judgment reversed and cause remanded. 
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CHARLES BEARDSLEE AND WIFE vs. JOHN PERRY, ISAAC VAN HOUTEN 
AND JAMES P. DURST. ¥ 


In ordcr to make the hirer of a slave responsible for his running away, a prima facie case of 
negligence, on the part of the hirer, must be proven. See I0 Mo. Rep. 568. 


ERROR to St. Louis Circuit Court. 


here saad : 
BAS SP RETIN We ae ene nd 


STATEMENT OF THE CASE. 


This suit was brought by the plaintiffs against the defendants and one Isaac Van Houten, 
in the-circuit for the county of St. Louis, for the April term, 1845, thereof, to recover the 
value of a slave hired by the plaintiff Hannah, before her marriage with the plaintiff Charles | 
Beardslee, to the defendants, to serve on their steamboat called the “Harry of the West,” 
and lost while in their service. 

The declaration is in case, andconsists of three counts. 

The first count is in trover, alleging that the said Hannah, while unmarried, was possessed 
of said slave, and casually lost him—that defendants came possessed of him by finding, &c. 

-The second cour talleges that the said Hannah, while sole, hired said slave to defendants— 
afterwards she married the plaintiff Charles Beardslee—that defendants contriving to wrong | 
plaintiffs, would not return said slave, and took such bad and negligent care of him, that by ; 
reason of their negligence and carelessness, said slave became totally lost to them. 4 
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The third count is in substance like the second. 

The general issue was pleaded. Van Houten died after suit began and before trial. 

On the trial, the plaintiffs proved by John Carlisle that the slave was, in March, 1844, the 
property of said Hannah, who was then unmarried ; that in said month he, as agent, of said 
Hannah, hired the slave to the steamboat Harry of the West—for no particular time, at cere 
tain wages a month—that defendants were then the owners of said boat; tbat said Hannah 
then resided at Cape Girardeau in this State, and was in the month of September next, after 
sai hiring, married to plaintiff, Beadslee ; that at the time of said hiring, he was pilot on 
said boat; that afterwards becoming sick, he left the boat and went to Alton temporarily ; 
that when he left the boat, the negro was upon it; that while at Alton he received a letter 
from a Mr. Green, of the Virginia Hotel, in St. Louis, stating that Van Houten (then.cap- 
tain of said boat) desired to see him upon business. No mention was made about the slave 5 
that he immediately came down to St. Louis, and upon the same or the next day went aboard 
of the Harry of the West to collect the wages of said slave ; that the clerk, who was Durst, 
«ne of the defendants and owners of said boat, was about paying wages up to that time, but 
before doing it, he sent for the mate to ascertain if any deduciion was to be made for lost 
time or other cause ; that the mate came, and said that the boy had run away; that it was the 
first notice he had had of it, nor did Durst know of it before ; the boy run away at St. Louis, 
and his impression at that time was that the boat had made a trip to New Orleans and back 
since, but does not recollect; that when at St. Louis he made the Virginia Hotel his home, 
and captain Var Houten knew it; that the proprietors of the hotel knew that he was at 
Alton ; that upon learning the fact of the slaves running away, he wrote said Hannah of it, 
and he looked about the city for him; did not know of any other efforts being made to re- 
cover the slave by said Hannah or any one else. Plaintiff proved by Mr. Valleau, that in 
November of that year he called, at the request of the plaintiffs, upon Van Houten, and de- 
manded of him the slave ; that Van Houten replied that he had run away; he was going to 
take no more trouble about him; that the boat was not liable for him, and would not pay 
for him. 

This was the substance of the evidence, and the plaintiffs rested. 

The defendants thereupon asked the court to give the following instructions, to wit: 

“This being an action on the case for wrongs alleged, the plaintiffs have offered no evidence 
whieh proves that defendants were guilty of such carelessness or negligence as caused or al- 
lowed of the negroe’s running away,andthe jury must find for the defendants.” 

To this instruction the plaintiffs objected. but the court gave it, to which decision of the 
court the plaintiffs excepted. 

Thereupon the plaintiffs took a anon suit, with leave to file a motion to set aside the same, 
and grant a new trial, which motion was duly filed, containing as a reason, that the court 
erred in giving said instruction. The court, upon the hearing of said motion, refused to grant 
it, to which decision of the court the plaintiffs excepted, filed their bill of exceptions in this 
behalf, and have brought the case to this court by writ of error. 


Topp, for plaintiffs in error. 


The plaintiffs had shown enough to put the defendants on their defence. 

Ist. They had shown a Joss of the slave by the statement of the defendants, but the manner 
of that loss is known only from the defendants, who say that the slaveran away. This isnot 
proof of that fact. A party statement, although made together, are not of course to have 
¢qual credit.. He may be held to what he says charging himself, but what he says in dis- 
charge may be disregarded, and especially is this so and should be so, in cases where he is 
the only person by his position in the matter, wko can prove the fact—who has the evidence, 
‘f it exists, and does not produceit. 
2nd. But the evidence further showed that there had been carelessness, ard a total want of 
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effort to re-take. A trip or two had been made since the slave run away, and yet the first 
clerk of the boat, who was also part owner, knew nothing apout the loss, and was paying 
wages up to the time of Carlisle's calling tor it. 

3rd. The captain of the boat, Van Houten, who was also part owner, nor any one else, 
gave any notice to Carlisle or any one else, of the loss of the boy, yet it was known where 
Carlisle was, and he was near. The letter written him, although after the loss, said nothing 
about it. Yet in case of such a loss, the only chance of recapture is immediate knowledge 
of the loss, and immediate pursuit. The evidence show a want of the former, and there isno 


evidence of the latter, and yet the defendants are the only ones who can prove such efforts, if 


made, buf offer no proof thereof. It isa general rule, that that party shall produce the evi- 
dence who alone is capable of doing it, in cases where for his protection it is necessary that 
the fact should exist. 1 Greenleaf on Evidence, § 79. 

A bailee who claims to be exonerated from the re-delivery of the thing bailed on the ground 
of its being lost or destroyed, must show that he used due care and diligence to prevent the 
loss. 7 Cowen Rep. p. 497, 500. - 


Crockett & Kasson, for defendants in error. 


ist. That the instructions given by the court was right. There was no evidence given, 
tending to prove that the plaintiffs were entitled to recover in trover. 

Tf there was no evidence, the court rightly instructed the jury to find for the defendants. 
Lee vs. David, 11 Mo. R. 115. 

2nd. That the defendants are not liable unleas the slave escaped by some fault of the master 
or officers of the boat. This must be shown by the plaintiffs affirmatively, and was not shown 
in this case. See decision in this case, 10 Mo. R. 568. 

3rd. In this case, there was no evidence of the manner or circumstances under which the 
slave escaped. These it was incumbent on tke plaintiffs to prove, before the defendants can 
be held liable for a permissive escape, or can be required to produce evidence in exon- 
eration. 

This case having before been before this court, the principles settled in that case are re- 
garded as conclusive of this. 

4th. It was not necessary for the defendants to show whether any or whatefforts were made 
to recapture the slave, until the plaintiffs had first made out a case of negligence or careless- 
ness, which was not done in this case. 


Ryxanp, J., delivered the opinion of the court. 


From the above statement, it will be seen that the point before us for 
adjudication involves the propriety of the only instruction given by the 
court below for the defendants. In order to be able the better to un- 
derstand this point, we will here insert the entire evidence produced by 
the plaintiffs. ‘The deposition of John Carlisle: In March, 1844. 

I hired to the Harry of the West, a negro boy (David) belonging to 
Hannah Andromache Smith, now the wife of Charles Beardslee, at the 
time that I hired said boy, I was employed on said boat as pilot. I made 
the contract of hiring with the mate of the boat, as was customary. 
This was about the 10th or 11th of March, he arrived here about this 
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time, and I found said boy who had been employed on the Ben Frank- 
lin and had left her. I then hired him to the Harry of the West ; Miss 
Smith, the owner of the boy, was at thattime at Cape Girardeau in this 
State. Iwas actingas agent for Miss Smith, and had always hired ne- 
groes for her. I hired said boy to said boat as a fireman, by the month, 
and for no definite period. The trip that I hired the boy, | went onthe 
boat to New Orleans, on said trip and back, and when I left the boat 
at this place, the boy was on board. 

Some one or two trips after this, the boy left her at St. Louis. IT 
think it wasin May. The contract for said hiring was not in writing, 
nor was there any stipulation made that the boy should be returned. 
Nothing was said about the terms, except the monthly wages. At the 
time the boy left the boat, I was the agent of Miss Smith. She was 
then single, and was not married to Mr. Beardslee until September 
next after the hiring of the boy. Mr. Green, of the Virginia Hotel, at 
the instance of Capt. Van Houten, addressed me a letter at Alton, IIl., 
desiring that I would come to St. Louis; that he wished to see me on 
some business, but made no mention of the boy. I accordingly came 
and went on board (to settle for the wages of the two boys, the day of 
my arrival or the next day,) the Harry of the West, and found that the 
boy David was not there. Between the time that the boy run away, 
and the time that I went on board to collect the wages, I do not know 
that the boat made a trip. At that time, it was my impression that she 
had, but now I donot recollect. I immediately on the same day of re- 
ceiving Green’s letter, came down to St. Louis. I settled for the hiring 
of the boy David, up to the time that he left the boat, on the day that 
[ arrived from Alton. I was then acting as Miss Smith’s agent, and 
acted as her agent in making the settlement. I did not at that time as- 
sert any claim for damages on account of the boy’s having 1un off. I 
did not intimate to the officers, that I claimed damages. I said nothing 
about it. 

2nd question. Do you recollect in this conversation with captain 
Van Houten, that any thing was said about his having sent a message 
to you in relation to the running away of the said boy ? 

Answer—I do not. Ido not recollect that captain Van Houten said 
to me any thing about the letter; that Green wrote me, I think it is 
probable that he did. It has been so long, I cannot remember. The 
letter stated that he, Green, had written it at the instance of captain 
Van Houten. I do not know where this letter now is—it may have 
teen burnt up or destroyed, or it may be among my old letters. My 
impression is, that it is destroyed. I looked for the boy about town 
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considerably, and could not find him, and then wrote to his mistress ap- 
prising her of the boy’s having run off. Supposing that he might be 
about Cape Girardeau, I did not advertise said boy. I think it was 
talked about, but I cannot say that it was done. I received no letter 
from Miss Smith in reply to one referredto. She came up to St. Louis 
in a short time after this, when I had a conversation with her upon the 
subject. At first it was her impression that the boy had not ran away ; 
that he was somewhere about and would return again. She had owned 
the boy but a short time, and had herself hired him to the Ben Frank- 
lin. The boy had never hired his owntime. Miss Smith, through me, 
purchased said boy at New Orleans from a trader of negroes from 
Kentucky. John Calvert of St. Louis was acting as the agent for said 
trader, and made the trade for him. Noefforts were made in New Or- 
leans or Kentucky to recover the boy that I know. I enquired of Cal- 
vert as to the place or residence of said trader. I think he told me it 
was somewhere between Lexington and Maysville, Ky. I do not know 
that the trader was ever written to concerning any information as to 
where] the’ boy was raised, or for any information about him. 

I do not know that any efforts were made about the city by Miss 
Smith or myself, to recover the boy other than my inquiries in relation 
to him. 

(The third question related to the general custom or understanding 
among steamboat officers and owners, the liability or responsibility for 
slaves hired, when they run away. It was objected to. Objection 
sustained—and question ruled out as improper. I will not notice it or 
the answer any further.) 

Cross-examined. At the time that I hired these negroes to the 
Harry of the West, the owners of said boat were Capt. Van Houten, 
John Perry, Holmes & Swanwick, and James P. Durst. James P. 
Durst was clerk of said boat, when I settled for the wages. When I 
called upon Durst for the settlement of the wages, he was going to pay 
me up to the time of my calling; he did not know that the negro had 
run away. He paid me up to the time that the negro had run away; 
what difference was made in his wages, I do not recollect—the reason 
why he did not pay up to the time of my calling was, that he called for 
the mate to know if the boy had lost time, or anything of that kind, 
that reduction might be made. The mate came in and stated that 
the boy had run away. This was the first notice that I had of the 
boy’s running away; I had not seen the captain then—having just cone 
down. I think the wages commenced on the 17th March, he left here 
on that day. But Ido not recollect that the boy was on the boat before 
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orthen. At the time I hired the boy to the boat, nothing was said of 
its being at the risk of the owner. At the time of the hiring, I do not 
recollect that 1 mentioned to any of the officers of the boat whom the 
boy belonged to; but I did after the boy ran away. I don’t know that 
Miss Smith was at this time twenty-one years of age—I don’t believe 
she was; I receipted for the wages in this instance, as in other similar 
cases, in myownname. When in St. Louis, I always stopped at. the 
Virginia Hotel, and have for the last two years. I left the Harry of the 
West, as pilot, on account of sickness. While at Alton the proprietor 
of the Viginia Hotel knew that I wasthere. Capt. Van Houten knew, 
that when in St. Louis, I made said hotel my house. 


(Signed, } JOHN CARLISLE. 


Charles M. Valleau, then being sworn, testified that at the request of 
said plaintiffs in November, A. D. 1845, he demanded of Van Houten 
the boy David. Van Houten replied that the boy had run away; that 
he wes going to take no more trouble about him—that the boat was not 
liable for him and would not pay for him.”” The plaintiffs gave no fur- 
ther evidence, and rested their case on this. The defendants there- 
upon asked the court to give the following instruction, to-wit: ‘This 
being an action on the case for wages alleged, the plaintiffs have offered 
no evidence which proves the defendants were guilty of such careless- 
ness or negligence as caused or allowed of the negro running away, _ 
and the jury must find for the defendants.” Which the court gave—to 
the giving of which the plaintiffs duly excepted; and thereupon the 
plaintiffs took a non-suit, and afterwards moved to set the same aside; 
which motion was overruled, and the plaintiffs excepted, and bring the 
case to this court by writ of error. 

The question before us is, was there any evidence to support this 
action against the defendants. This case has already once before been 
in this court; see 10th Missouri Rep. 568. From the principles then 
laid down by this court, I am clearly of the opinion, that the plaintiffs 
had wholly failed to make out by proof their cause of action. They 
had not made out a prima facie case. In the opinion given in this case 
heretofore, this court said—*The evidence on the record is entirely 
silent as to the mode or circumstances under which the escape took 
place. It only appears that the slave was missing at St. Louis, 
and was afterwards seen at Cincinnati. Whether he was lurking about 
St. Louis, for some time after his escape, or on an adjoining boat, or 
could have been easily retaken, or whether he made an immediate es- 
eape from the city does not appear. It does not appear in what way or 
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what time the slave escaped, nor whether both time, place and mode 
were unknown. It would seem the duty of the plaintiffs to show some 
evidence so as to make out a prima facie case of negligence, if negli- 
gence existed, without requiring him to prove a negative. If circum- 
stances calculated to throw a suspicion upon the conduct of the bailee 
be shown, the jury will readily enough draw unfavorable inferences if 
the defendant does not explain them, when he has it in his power to do 
so. There are no obstacles to the plaintiff’s recovery, on the score of 
the burden of proof, if a case exists which would authorize a recovery.” 
In the case as it now appears upon the record, the plaintiffs have not 
bettered their situation. 

There is no proof about the mode or time of escape, nor the circum- 
stances. No proof of any circumstances, showing a permissive escape. 
The proof shows a hiring of the negro, and that he ran away. This, 
in my opinion, is no proof fixiig negligence on the part of the defend- 
ants. The plaintiffs must show a prima facie case, at least. Under 
the principles settled by this court when this case was before it hereto- 

fore, and I agree with the views and doctrines set forth and contained 

in that opinion, I am clearly satisfied that the plaintiff had failed to 
make out the case. The circuit court then might well have given the in- 
struction asked for by the defendants, ard thereby saved the time of the 
court, in preventing argument, and the finding of a verdict by-the jury. 
I am fully satisfied with its action, and therefore in my opinion the judg- 
ment must be affirmed. 





STATE vs. WILLIAM MERTENS. 


The provision of the 19'h sec. of the “d article of the act concerning “‘practice and proceed- 
ings in criminal cases,” reqniring the foreman of a grand jury to certify under his 
hand the indictinent is a true bill, is merely direc‘ory. After a defendant has been €on- 
victed, upon an indictment not thus certified, it is too late, upon a motion in arrest, to 
raise this objection. 


APPEAL from St. Louis Criminal Court. 


STATEMENT OF THE CAS8F. 


At the May term of the St. Louis criminal court, the grand jury of St. Louis county found 
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and returned into court an indictment against the defendant for stealing certain property of 
Joseph Mentdrops, therein named, in and from the dwelling house of Gertard Timmerman, 
under the 3Uth and 36th §, art. 3, pages 359, 360, of the act concerning “crimes and panish- 
ments.”’ 

Afterwards, this cause coming on to be tried, the State proved up the charge as fontained 
in said indictment, and the jury found the deiendant guilty as charged; and assessed his pun- 
ishment at imprisonment in the penitentiary of this State for the period of two years, 
and afterwards, the defendant by his counsel, to-wit, on the 19h of July, 1850, filed 
his motion in arrest, for that said verdict varies from the entry of the record of this case, 
in this—that in said verdict the words, ‘ of grand larceny in manner and form as charged 
upon him in said indictment,” are omitted, while in said record they are entered as belonging 
ta.said verdict. 

Also, that said verdict was not found in manner and form as required by law. 

Afterwards, to-wit, on the 10th of August, 1850, the defendant, by counsel, abandoned the 
above motion by consent of the counsel for the State, and by leave of the court, filed an ad- 
ditional motion in arrest of judgment, for the following reason, That there was no present- 
ment against the defendant for the offence with which he is charged; inasmuch as said indict- 
ment is not legally certified by the foreman of the grand jury. 

Also, that the verdict, as found by the petit jury against him, (defendant) is not accord- 
ing to law, because it does not state the degree of the offence of which they found him 
guilty; nor does it state in manner and form, as charged in the indictment, as required by 
law. 

Upon the hearing of this motion, the State referred to and read to the court the record of 
said court, showing that Elihu H. Shephard was the foreman of the said grand jury of the 
May term of said criminal court, duly appointed and sworn, and that the indictment in this 
cause was brought by said grand jury, with said Shepherd as foreman, into open court, with 
many other indictments, and delivered to the court. And said grand jury acknowledged the 
said indictment, together with many others, there in open court to be each and every one of 
them true bills. 

- And it was also proved that the words “a true bill’? endorsed upon the said indictment, 
were in the proper handwriting of said Elihu Shephard, the foreman of said grand jury. 

But the court sustained said motion, and arrested said judgment for the reason contained in 
said motion, that said indictment was not certified under the hand of the foreman, as required 
by law. And the State then and there excepted; and brings the case here by appeal. 


Lack.anp, attorney for the State. 


The 19th § of art. 3, of Prac. and Proc. in Crim. Cases, providing that when an indict- 
ment shall be found,“the foreman of the grand jury shall certify under his hand, that such 
indictment is a true bill,” is merely directory, only the means pointed out by statute, by 
which the finding of the grand jury can be authenticated. It does not go to the validity of 
the bill, but merely to its authenticity. 

“The statutory provision that an indictment shall be endorsed ‘a true bill,’ signed by the 
foreman, is directory, and although this is the proper evidence of the return of the bill, a 
due return in the absence of it may be proved by other evidence.” 

Wau-kon-chaw-reek-kaw vs. United States, 1 Morris 332, U. 8. C. C. Iowa; U. S. Am. 
Digest for 1643, p. 223. 

At common law, when the grand jury found a bill of indictment, they returned it into open 
court, endorsed “‘billa verba” or ‘true bill,”? but no signature to this indictment was neces- 
sary. The return of the bill into open court was sufficient evidence of its authenticity, but 
if either of the above words was omitted, the indictment for that reason was void, showing 
that the words “billa verba” were necessary to make the indictment valid, without which it 
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make more perfect the proof of the authenticity of the indictment a more perfect identity of 
the instrument containing the charge. State vs. Calhoun, 1 Dev. § Bat. 376 N.S, Reps: 

Althouch the practice of endorsing an indictment ‘a true bill” signed by the foreman of 
the grand jury be a salutary practice, the signature of the foreman is not essential to its va- 
lidity. Whorten Cr. Law, p. 128. 

The finding of a grand jury in writing which has deen publicly announced by the elerk in 
their presence, although not signea by the foreman is sufficient. The finding of the grand jury 
is an expression of their opinion as to the truth of the charge contained in the indictment, and 
it is only necessary that it should be done in such manner as to prevent misconstruction or 
perversion. State vs. Creighton & Bell, 1 Nott & M. C. 256; Burgess vs. Corn, 2 Va. Select 
Cases 487; State vs. Cabline, 3 Devareaux, N. C. 121; State vs. Cox, 6 Iredell 440. 

When the indictment is endorsed ‘a true bill,” and returned by the authozity of the whole 
grand jury, it is sufficient, without special appointment of a foreman. Friar vs. State, 3 
How. Miss. R. 422. 

In Kentucky, the words *‘a true bill’? must be endorsed upon every indictment: so found, 
but it is not necessary that+they should be signed by the foreman. Comm’th. vs. Walters, 6 
Dana, 290. 

The record of the criminal court shows that the indictment in questiun was returned into 
open court by the grand jury as “a true bill,” and so endorsed. It also shows that Elibu H. 
Shephard was foreman of said grand jury; that said indictment was received and ‘filed by 
said court as “a true bill,?? and that the defendaat was arraigned, tried and eonvicted thereon 
as such. It also she ws that upon the hearing of the motion it was proved to the court that the 
endorsemert on said indictment, in the words “‘a true bill,” were in the proper hand-writirg 
of said Elihu H. Shephard, and written by him. This, it is submitted, is a sufficient identity 
of the instrument containing*the accusation, and that it was returned by the grand jury, al- 
though it may differ from the mode provided by statute. 


Spies, for defendant in error. 


That an indictment without the signature of the foreman of the grand jury to the words 
“a true bill” isa nullity. Rev. Stat. Mo., Prac. and Proc. in criminal cases, article III, 
section 19. 

And it is insisted that the want of such signature cannot be cured by extrinsic proof. 


Napton J., delivered the opinion of the court. 


- The 19th section of the 3rd article of an act concerning Practice 
and Pro. in criminal cases, provides that ‘‘no indictment can be found 
without the concurrence of at least twelve grand jurors; when so 
found, and not otherwise, the foreman of the grand jury shall certify 
under his hand, that such indictment is a true bill.”?> The indictment, 
upon which Mertens was tried and convicted, was endorsed “a true 
bill,” by the foreman of the grand jury, but not signed by him. The 
question is, did this omission destroy the legality of the whole proceed- 
ings under the indictment. 

The endorsement upon an indictment of “‘bil/a vera,”’ or “a true bill’’ 
was in England regarded as part of the indictment, and necessary. to 
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} ; make the accusation complete. Our statute directs this endorsement, 
and requires the foreman of the grand jury to certify it under his hand. 
It is not easy to perceive that the directions of the statute have any 
other object than to secure the authenticity and genuineness of the in- 
| ; dictment, and when the indictment has been returned into open court, 
| and it is recorded, and filed as a true bill among the records, the whole 
‘object of the statute is attained. ‘The 21st section of the same article 
of the act provides that “indictments found, and presentment made by 
a grand jury, shall be presented by their foreman, in their presence, to 
the court, and shall be then filed, and remain as records of such court.” 
Here the indictment was duly endorsed “‘a true bill,’’ and the records 
of the court proved that it had been duly and formally brought into open 
court by the foreman of thé grand jury as a true bill, and there filed as 
such on the records. 
We are unable to see any substantial reason for regarding the signa- 
ture of the foreman as an essential part of the indictment. 
LE We look upon the statute requiring this form of authentication as 
: merely directory. After the defendant has gone to trial and been con- 
victed upon the indictment, it is too late upon a motion in arrest, to ca- 
vil upon the omission of the signature of the foreman of the grand jury. 
: We do not regard the omission as fatal. 
Judgment reversed and caused remended. 





GEORGE GARDINER vs, STATE OF MISSOURI. 


It is the duty of the circuit court, when asked, to instruct the jury that if upon the whole 
case they have a reasonable doubt of the guilt of the prisoner of the offence charged 
against him, they should acquit him, yet a refusal to give this instruction is not sufficient 
cause to reverse the judgment when the instructions given presented the whole case fair- 
ly before the jury. 


APPEAL from St. Louis Criminal Court. 


Watent, for plaintiff in error. 


The defendant, at the close of the evidence, asked the court to give the following instrue- 
. tions: 
7 
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Ist. That before the jury can find the defendant guilty they must find: 1st, that the pistol 

was loaded with gun powder and ball, or with something caleulated to produce death by 

‘shooting 2nd, that the said pistol, so loaded, was capable of being discharged at the time. 
3rd, that it was the intention of the defendant at the time, to kill Gabriel. 

2nd. If the jury shell believe from the evidence in the cause that the defendant did assault 

Gabriel, as charged in the indictment, but at a time when the said Gabriel was about to ins 
flict on him, the defendant, a blow with a stick capable of producing death or great bodily 
harm, and that there was great danger of that design being accomplished, they ought to ac- 
quit him. 

3rd. If upon the whole case, you have a reasonable doubt of the guilt of defendant you 

ought to acquit him. 
 . The court refused all these instructions, and defendant by his counsel, excepted to the 
opinion and decision cf the court in refusing the same. 

The court then gave the jury the following instructions: 

Ist. If the jury believe from the evidence that McClain first commenced the assault*and 
battery upon the defendant, and that the defendant was not upon an equality with said 
McClain, and that the defendant drew the pistol for the purpose only of defending him- 
self against the battery inflicted upon him by said McClain, and without any intent to take 
the life of said McClain, or to commit a felony—then in that case you ought to acquit. 

2nd. If you find the defendant guilty, you will assess the punishment by imprisonment ia 
the penitentiary for a term not Jess than two nor more than five years; or by imprisonment in 
the county jail not less than six months, or by fine not less than one hundred dollars, and im- 
prisonment in the county jail not less than three months, 

3rd. If the defendant drew a pistol within shooting distance, with the intent to shoot Mc- 
Clain, this is an assult in the law, and it was lawful for McClain to strike defendant with a 
stick if he had.a reasonable cause to apprehend a design on the part of the defendant to shoot 
him or do him some great personal injury, and there was immediate danger of such design 
being accomplished. 

4th. It was lawful for McClain to accost defendant and ask him why he abused his wife 
and daughter, and if the defendant thereupon drew his pistol, within shooting distance. with 
the intent to shoot McClain for that reason, then defendant was guilty of an unjustifiaLle as- 
sault. 

To the giving-of the said instructions, the defendant excepted. Exception was also duly 
taken to the decision of the court in oveiruling the motion fora new trial; 


Lack.anp attorney, for the State. 


The court gave the law of the case as contained in the statute defining the offence. The 
intent to kill was proved by the defendant’s confession as well as by the manner of the as- 
sault, and the weapon used. 

In the first instruction given, the court gave the defendant the benefit of the law relatiug to 
self-defence, as far as applicable to this case. The deferdant therefore, has no right to com- 

lain. 
a It was not incumbent on the State to prove that the pistol was loaded. The statutory of- 
fence canbe complete without the pistol beingloaded. If he wilfully assaulted McClain with 
the intent to kill him, the offence is complete, and does not depend upon a proper adaption of 
means toends. U.S., Wilson & Porter, 1 Baldwin Rep., 115. 


Ryrxanp, J., delivered the opinion of the court. 


The defendant was indicted for an assault with intent to kill one Ga- 
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briel McClain—he was found guilty, and the jury assessed his punish- 
ment to imprisonment in the county jail for six months. 

The defendant moved for a new trial, which was overruled—except- 
ed to and the defendant brings the case to this court. 

From the testimony as appears from the record, and from the instruc- 
tions given by the court to the jury, as well as those refused, there 
seems to us no sufficient ground for an interference with the judgment 
below. 

The defendant contended that the prosecutor, McClain, made the as- 
sault on him first, and that he acted in’ self-defence. The testimony of 
McClain shows, that the defendant drew his pistol and snapped it at 
McClain; upon McClain asking the defendant why he had abused his 
(McClain’s) wife and daughter—swearing at the same time “that he 
would blow him through.” 

The defendant asked several instructions, which the court refused 
to give. The court, however, gave the following instruction, which put 
the case preperly before the jury. 

“If the jury believe from the evidence that McClain first commenced 
the assault and battery against the defendant, and that the defendant 
was not upon an equality with said McClain, and that the defendant drew 
the pistol for the purpose of defending himself against the battery in- 
} flicted upon him by said McClain, and without any intent to the life of 
; F said McClain, or to commit a felony—then, in that case they ought to 
acquit.” 

This instruction was sufficient to bring the facts before the jury, and 
y if the court had told them that they must acquit if there was a rea- 

sonatle doubt of the guilt of the defendant, there would have been not 
the slightest ground of complaint. 
We think the criminal court should give such instructions as are ne- 
, cessary to aid the jury in coming to a proper conclusion upon the law 
and facts of the case. 
) .. . And, surely, there could have been nothing illegal in giving the in- 
- struction about the reasonable doubt. 
However, such is so generally understood to be the law in criminal 
cases. 
That an omission even thus to tell the jury, might have no injurious 
effect upon their deliberations. 
Liet the judgment below stand affirmed. ] 
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JOHN M. BELL vs. SIMONDS & MORRISON. 


Where a defendant pleads to the merits of a bill, and the plea is found in their favor, the bill 
should be dismissed absolutely. 


ERROR to St. Louis Circuit Court. 


STATEMENT OF THE CASE. 


In the year 1841, the complainant engaged with the defendants to put up and to ship to-them 
—he then residing at Glasgow, Missouri, and they in the city of St. Louis—a certain quan- 
tity of tocacco, which they were to receive at St Louis, reship thence, and sell on. his ac- 
count. They also engaged to advance him such sums of money from time to time,.as be 
might stand in need of in his said business of putting up tobacco. The terms on which said 
advances were to be made, were, that they, the defendanis, would allow the complainant one 
hundred dollars in advance on each and every hogshead of tobacco put up as aforesaid, and 
he, the complainant, agreed to pay at the rates of ten per cent. per annum interest, upon.all 
advances thus made, but the interest- was to be stopped upon the receipt of the tobaeco in St. 
Louis by the defendants. Said defendants were to receive the tobacco, as aforesaid, reship the 
same, effect insurance on it, and in due time to sell, and account to the complainant for the 
proceeds, including the inland and sterling exchange on all bills drawn on said tobacco, four per 
cent. commission to said defendants was to be in full satisfaction for doing said business, 

This business arrangement extended throughout the greater part of two years. . In 1845, 
the claimant was furnished with a final account current. Difficulties then arose as to the 
ma‘ters of interest and exchanges, and also as to some particular items of charge in said ac- 
eount. The parties ageeed to submit, and did submit these matters in difference, to arbitra- 
tion, They entered into bonds to abide the decision of such arbitrament. By mutual agree- 
ment they had recourse to the chamber of commerce in the city of St. Louis, to arbitrate and 
decide upon said matters of difference. Chas. Tucker, A. G.Switzer and Edward Brooks, 
members ef said chamber of commerce, were by said chamber appointed a committee to de- 
cide said matters of difference. The said committee met at the office of the chamber of com- 
merce in the city of St. Louis, on the sixth day of May, 1845, both parties being then and 
there present. The said committee having then arid there heard each party in regard to said 
matters of difference, and having considered the respective rights of each party, did then and 
there make their decision, arbitrament and award, and which they styled and so ordered to 
be entered upon the books of the said chamber of commerce as award No, 56, and it was ae- 
cordingly so entered upon the books of the chamber of commerce. 

They awarded among other things, that the fee and costs attending the arbitration, shouldbe 
‘paid by Simonds & Morrison. 

On the 28th of May, 1845, the said arbitrators had another meeting, and at said meeting, in 
the absence of Bell, and there being no one authorized to represent his interest, they made 
what they called a supplemental award, and caused it to be so eatered on the books of the 
chamber of commerce. Again, on the 13th of June they met. The ccmplainant was then 
present at this meeting for the purpose of protesting, and did then and there'protest against 

. their proposed action. 

Finding that they were resolved on taking further action in the matter, notwithstanding his 

protest, he offered to introduce evidence for their consideration, but they refused to hear it. 
They made, at this meeting, (13th June, 1845,) another supplemental award, and had it so en- 
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tered on the bonks of the chamber of commerce ; and on the 20th day of June, they had an- 
other meeting at which the complainant was not present, and by no one represented. They 
caused their acts and doing at this meeting to be entered also on the books of the chamber of 
commerce. Soon after said action by the arbitrators, on the 20th of June as aforesaid, Si- 
monds & Morrison caused the complainant to be notified of the action of said arbirators, 
and tendered to him the amount awarded, which he refused to receive. 

Then complainant brought his bill in chancery to set aside said award, and for other 
relief. 

To which said bill, the said defendants filed their plea and answers, in substance as follows: 
That said defendants, not confessing or acknowledging all or any of the matters and things in 
the said complainant’s bill of complaint mentioned and contained to be true, for plea to the 
whole of said bill, except as to the discovery in relation to the conduct of said arbitrators, 
say that the matters and things stated and charged against the said defendants in the said bill 
were by them, the said complainant and the said defendants heretofore, to wit: On the 5th 
day of May, 1845, submitted to the award, arbitrament and determination of A. G. Switzer, 
Edward Brooks and Charles L. Tucker, the committee of arbitration of the St. Louis cham- 
ber of commerce, which said submission wasin writing. And afterwards, to wit, one the 20th 
of June, 1845, the said arbitrators made an award in writing, and thereby after reciting «hat 
they found the sum of six hundred and ninety-seven dollars and ninety-six cents to be due 
from the said Simonds & Morrison to the said Jno. M. Bell, awarded that the said sum of 
mone} should be paid by the said Simonds & Morrison to said Bell, deducting the sum of 
ten doHars to be paid to John A. Dougherty for making an examination of the accounts—a 
copy of which award is herewith filed. And these defendants further aver, that the said ar- 
bitrators acted in good faith, without corruption, partiality, favor, bias or <zffection, in ma 
king said award, and that they did not refuse to admit any evidence offered by said complain 
ant at any time during the hearing of the matters in dispute, and that the said arbitrators did 
not atuny time receive any evidence on the part of said defendants, except in the presence of 
said complainants or his agent. And these defendants further aver, that they were not guilty 
of any improper.conduct in procuring said award to be made; and answer ‘o the residre of 
said complainant’s bill, not hereinbefore pleaded unto, answering, say: That said arbitrators 
were not induced to change any principles adopted by them, as those upon which their award 
was to be made by any exparte statement made in behalf of said defendants, or made by them 
to said arbitrators in the absence of said complainant. That these defendants have no 
knowledge of any offer made by said complainant, to produce any evidence before said arbi- 
trators, which was by them rejected, but the defendant, Wm. M. Morrison, has heard and 
believes that after the arbitrators had heard all the evidence which the respective parties had 
to offer, and after the arbitrators considered the case closed, the said complainants remarked 
to the arbitrators, that he wished to offer some other evidence, and they, under the circum- 
stances, declined to open the case and receive other evidence on either side. These defend- 
anty further answer, that they did not at any time during the hearing of the said ease before 
said arbitrators, nor in making their award, exercise, or attempt to exercise any influence 
over said arbitrators adverse to said complainants interest, nor did they have private inter- 
views with said arbitrators during their deliberations, on the matter in their award embraced, 
except that the defendant, Wm. M. Murrison, had conversations in relation to duties required 
by the arbitrators to be performed by the defendants in making up the accounts directed to be 
made by the arbitrators. Nor did the said arbitrators, in the absence of the said complainant 
and his agents, in any private or exparte manné€r receive testimony, or that which they acted 
upon as proof fiom these defendants or either of thems nor did they receive the books of 
these defendants as evidence, or supplying evidence in the absence of the said complainant. 
The said arbitrators had before them, on the hearing of the case, and in the presence of the 
complainant, books and papers of the said defendants, and such books and papers were then 
and there examined as well by the complainant as by the arbitrators, he, the complainant hine 
self calling upon these defendants for the production of certain ofthese papers. [But the said 
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arbitrators had never before them any other of the books and papers of these cefendants than ' 


were thus before them at the hearing of the case. These defendants further say, that accord. 
ing to the best of their knowledge and belief, the said arbitrators were not guilty of any mis- 
conduct in their proceedings in said case, and did nothing to the injury of the said com. 
plainant. ‘ 

These respondents, in answer to the first interrogatory in the complainants bill, say, that 
they did not, and each answering for himself respectively, says, that he did not hold private 
conversations with the said arbitrators, or either of them, on the subject matter of the ac- 
eounts then before them for their action as arbitrators, except as is. above stated, that the de- 
fendant, Wm. M. Morrison, had conversation with all, or some of the arbitrators, in 
relation to the duties which the arbitrators required him to discharge in making up the ac- 
counts as they directed. 

To the second interrogatory, these defendants each for himself answers, that he has no rec- 


ollection of any inquiries respecting the acconnts between the parties, being made of him by, 
any of the arbitrators except upon the hearing of the case, and in the presence of both pare. 


ties; nor were the arbitrators, or either of them, shown the books of these defendants at any 
ohn time than at the hearing of the case, and in the presence of the complainant, except 
that the defendant, Wm. M. Morrison, after the arbitrators had passed upon the principles 
upon which the award was to be based, and their determination as to these principles was 
known to both parties, and when by these principles a particular item in the account wasad- 
jadged in favor of the defendants, he did show to one of the arbitrators the entry in relation 
to that single item in the books of the defendants, merely to exhibit the manner in which the 
entries had been made, and certainly with no purpose to change the decision of the arbitra- 
torsalready favorable to these defendants. 

To the third interrogatory, these defendants answer each for himself, that the said arbitra- 
tors did not inspect the bocks and paners of these defendants, nor receive their statements in 
relation to any partof the accounts, except at the hearing of the case and in the presence of 
the complainant, where both parties exhibited their papers, and both parties made their state- 
ments, and where no objection was made to the competency of any evidence offered. The 
books and papers so exhibited, were in the possessior or under the control of the arbitrators, 
after being produced before them at the hearing, and may have been by theminspected at other 
times during their investigation of the matters in dispute, but these defendants had no con- 
nection with any such inspection, if such was made, nor did these defendants, or either of 
them, ever refer the said arbitrators, or either of them, to any entry in their books, except in 
the hearing of the case, and except a single reference made to a sing'e entry by the defendant, 
Morrison, as stated in the answer to the second interrogatory. These respondents repeat 
that no objection was made by the complainant to the competency of the bocks and papers 
produced by these defendants at the hearing before the arbitrators, but some of the papers 
produced were produced by these defendan's at his request. And these defendants further 
say, that the books and papers exhibited by these defendants before said arbitrators, at the 
hearing, contained both sides of the account between the complainant and these defend- 
ants, and of course contained entries both in favor and against these defendants. 

In answer to the fourth interrogatory, these defendants say that nothing was done in rela- 
tion to the subject embraced in the three first interrogatories in the absence of the said com- 
plainant, except as is stated in the answer to the three first interrogatories. 

To which said plea and answer, the said complainant filed his rep.ications. 

And afierwards the said cause came on to be heard upon the bill of the complainant. Ples 
and answers of the defendant, and the re;lications to the said plea and answers, and the evi- 
dence given upon the hearing, and the defendants holding the affirmative of the issue. Where- 
upon the court duly considering the case upon the pleading-, exhibits, &c., adjudged, crder- 
ed and decreed in favor of the defendants, and dismissed the bill. To which the complainant 
there excepted. And upon the same day, the complainant, by his counsel, moved the conrt 

for are-hearing, for reasons filed, but the court, upon the hearing of said motion, overruled 
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the same. To which opinion of the court, overruling said motion, the complainant by his 
counsel there excepted. 


Bett & Goons, for plaintiff in error. 


I. That the action of the arbitrators on the 6th of May, 1845, and which is desigaated by 
them as award No. 56, and so entered by them on their books, is in fact such an award ae 
they were authorized te make, and is sufficient in itself for the purpose of their appointment. 

II. That the fact that their said action on the 6th of May, 1845, not being final as to details, 
but requiring the aid of another in .naking out an account in conformity to their direction as 
given on the aforesaid 6th of May, does not affect the suff.ciency and legal force of said award. 
Kyd on Awards, part 83 and 843 also; Emery vs. Wase, 5 Viz. pa. 848; McKinstry vs. Sol- 
omons; Peters vs. Piere, 8 Mass. p. 398. 

III. That the action of the arbitrators subsequent tc the 6th of May, 1845, in the absence 
of Bell, was in all respects other than in mere app:oval of what they had, on the said 6th of 
May, 1845, ordered to be done, actually null and void. Hollingsworth vs. Leiper, 1 Dallas 
161; Peters vs. Newkirk, 6 Cowan 103. 


-Gamsre & Bares, for defendants in error. 


_I.. The bill so states a submissive and a final and satisfactory award made on the 6th of May, 
1845, that the complainant caanct come into a court of equity to open the acounts or to enforce 
the award, and therefore th~ bill was rightly dismissed. 

A submission and award concludes the parties, a3 to the subject submitted. Watson on 
Arbitration 145; 2 Daniels Chancery Practice 192. 

A court of chancery has no jurisdiction to enforce an award for the payment of money 
Watson 229, 

If on the hearing it appears that a court of equity hasno jurisdiction the bill will be dismiss- 
ed. But if the paper of the 6th of May and that of the 28th of May called in the bill an 
award and a supplemental award are to be regarded, as without doubt they should be regarded 
as. merely directions given by the arbitrators for the making out of accounts in the manner 
specified, upon which accounts when made out the arbitrators designed acting, then the bil! 
that relates to the action of the arbit:ators in giving those directions is in reality irrelevarit to 
that case as it actually existed. In no pait of the bill is any mention made of the real final 
award, although it appears im evidence that the complainant was aware that it had been made, 
and that money «warded had actually been tendered to him. 

If any amount of liberality that can be extended to a party, wil] authorize us to consider the bil! 
as a bill to set aside the real final award which is not mentioned in it, we proceed to consider 
the puints that relate to that award under the pleadings in this case. 

If. The second point, then, is that the complainant having replicd tothe plea, left nothing for 
the court to determine but the truth of the plea. By replying he admits that if true the pica is a 
full defence. 2 Daniels Ch. Practice 798; Story’s Equity Pl. 542. 

III. The evicence shows the submission and award as pleaded, and covering the whole of the 
vomplainant’s bi:l, and disproves all allegations of defendants below that could affect the award. 
Sec 1 John Ch. R. 101, Herrick vs. Blair; ibid 432, Woodworth vs. Van Buskirk ; 2 John Ch. 
R. 361, Underhill vs. Van Cortland. 


Ryzanp, J., delivered the opinion of the court. 


From the above very full statement -of the facts in this cause, it will 
not be necessary for us to again repeat the object of the bill, the facts 
set up by the plea and the answer in support of it, orto detail the tes- 
timony. 
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The plea sets up an award upon the subject matters alleged in the 
bill. The proof is amply sufficient to sustain the plea, and there is not 
sufficient proof of any improper conduct on the part of the arbitrators. 


Upon the trial in the court below after hearing the evidence offered by - 


the-parties and their counsel, the court below dismissed the bill. 
I have examined the facts as set forth in the bill, and I am satisfied 
that a demurrer to the same ought to have been sustained thereto in the 


lower court, if the defendants had thought proper to have taken that 
course. 


But the defendants filed their plea, making a full defence to the whole 
bill, except that part seeking a discovery. 

This plea was supported by the defendant’s answer, and was amply 
proved by the testimony in the case. The chancellor below then was 
bound to dismiss the bill. 


In reviewing the facts as set forth in the record, I am satisfied with 
the decree of the lower court. There is nothing requiring our action 
in reversing this whole case. We are not able to see how the chan- 
cellor could have done otherwise than he did. The practice is well es- 
tablished, that where the defendants plead to the merits of the bill, and 
the plea is found in their favor, that the bill should be dismissed. I had 
some inclination to reverse and dismiss without prejudice, but such a 
course is not warranted by the practice. 


Let the decree, therefore, be affirmed. 





WM. MILBURN et at. vs. BEACH & EDDY. 


In an action of trespass where the act complained of is deliberate and aggravated, the jury 
in measuring the damages are not restricted to the value and interest upon the articles 
taken, but may take into consideration the concurrent facts in aggravation and give 
smart money. 


W here it is clear from the whole record that a cause has been tried substantially upon its 
merits, and that the verdict being for the right party, is not clearly exorbitant, the supreme 
court will not disturb it. 





| | 


Ist. 
dama 


defini 
calct 

2ni 
dame 


Dam 

3r 
ferer 
thos 
they 

4t 
a jo 
esse 
insti 











MARCH TERM, 1851. 





Milburn et al. vs. Beach & Eddy. 





ERROR to St. Louis Circuit Court. 


Crocxet & Kasson, for plaintiff in error. 

Ist. The instruction of the court was wrong respecting smart money, and vindictive 
damages. Potter & Lansing, 1 John. 222. 226; Smith vs. Putney, 6 Shep., 87. 

And also in saying the jury could assess what “‘smart money” they pleased. It is too in- 
definite. Cleaveland vs. Davis, 3 Mo. 235. This was an odious and injudicious phrase 
calculated to mislead and exasperate the jury. 

2nd. The court erred in refusing the instructions asked by the defendants with respect to 
damages. Brannin vs. Johnson, 19 Maine, 361; Huntly vs. Bacon, 15 Conn., 271 and p. 
225; Pacific Ins. Co. vs. Carard, 1 Bald. 138; Nicoll vs. Conard, 4 Pet., 291; Sedgwick on 
Dam., 550; Woodham vs. Gelston, 1 Johns., 137 

3rd. The court presumed malice or wontonness, which the jury alone could do, with re- 
ference to exemplary damages, by taking certain facts in evidence and saying if they found 
those facts, doubly as facts, and not as proof of malice or wontonness, or other bad intent, 
they might assess what damages they pleased. It was for the jury to construe those acts. 

4th, The damages were excessive. There is no evidence making the defendants liable as for 
a joint test. Guille vs. Swan, 19 John. 381; Williams vs. Sheldon, 10 Wend. 654. The very 
essence of exemplary damages is the wanton conduct, and bad intent, and court should have 
instructed the jury accordingly. 


Topp, for defendants in error. 


The defendants in error insist that the judgment-below should be affirmed for the following 
reasons, to-wit: 

Ist. The instructions given by the court below covered the case ard were correct. 

That, touching whom the jury should find guilty, (if any) was correct. 1Saund. Rep. p. 
207, n. 2; 9 Pick. 555; 2 J. R., 382; 10 Wend , 654; that touching damages was correct, 12 
Maine Rep, p. 474; 9 Pick. 156; 10 N. Hamp. Rep., 130; Sedgwick on measure of damages 
P. 38 and following; 10 Pet. Rep., 80. 

The trespass was without evidence in palliation or justification. The property was taken 
out of the hands of the plaintiffs below, with notice of their right, exhibition of their 
title, with full warning of the wrong being done them and that if persevered in, the fullest 
damages would be required to indemnify them for their injury. The reply was a kind of de- 
fiance, and the property was taken, and the business of the store was thereby broken up. 

There was not even any evidence that Sherman owed the plaintiffs in the writs of attach- 
ment, anything. This is necessary—2 Pick. Rep. p. 411. 

2ud. The court did not err in refusing to give the instruction asked for by the defendants 
below, stating an hypothesis upon which vindicative damages should not be allowed. 

First, there was no evidence of any indebtecness from $Sherman to the defendants below, 
and plaintiffs in the attachment suit against Sherman. 

Secondly, parties taking and causing to be taken the property of third persons out of their 
actual possession under writs against another person, and subject to exemplary damages for 
gross negligence in such taking as well as for actual malice or evil design. It is oppression, 
vexation and harrassment, and an abuse of the power of process, provided ordinary dili- 
gence to learn the truth, would have prevented the taking. This was such a case and the de- 
fendants gave n» evidence to show an honest belief in them against the truth of the claim and 
representations of the plaintiffs made below and at the time the property was taken; on’ the 
contrary, the sheriff did believe in the truth of the plaintiffs’ claim and title, and so fully that 
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he reso!ved not.to touch them and thus take the risk of becoming liable to the plaintiffs in the 
attachment suits for all damages by reason of such refusal, until indemnified. This the sher- 
iff made known to the plaintiffs in the attachment suits. Yet they indemnify him—direct 
him to teke the goods, and then on trial give no evidence to palliate the act, it thereby ap-' 
pearirga wanton trespass. 


The court therefore, did not err in refusing this instruction, and did right in instructing the. 


jury that if they saw fit under all the circumstances, they might giveexemplary damages. — 

Thirdly. ‘The bypothesis of the instruction is put to the jury at large, and not confined to 
their belief thereof from the evidence, so that-under it the jury would feel at liberty to 
judge of the truth of the hypothesis from any and other evidence and means besides that of 
the evidenc:: given in the case. 

Fou thly. The same is true in regard to the next instruction asked on behalf of. Milburn 
and refused. Besides, as between joint trespasserers the Jaw does not recognize any grades. 
of liability on the ground of one being more guilty thanfanother. 9 Pick. Rep., 555. 


3rd. The verdict. was not excessive. It does not appear to contain any exemplary 


damages. 

It scarcely exceeds the value of the goods at selling prices and yet a’period of more than. 
four years had elapsed since the goods were taken. The, sheriff was told if he.took the 
goods, the selling prices would be required of him, and his reply was, that he did not care— 
Or, to that. effect—that he was indemnified and would take them. 

4th. The court did not err in refusing to grant the motion for a new trial. Under all the 
circumstances of the case, the verdict is for a less amount than supposed by the plaintiffs be-. 
low. It is for the right party, and nothing excessive appears in it. In such a case this cause 
does not reverse. 8 Mo. Rep., p. 224, and cases there reported. ioe 

Besides, this was a second application for a new tria! by the same party, and none of the 
eauses exist therefor, required by statute. See R. S., p. 830, sec. 3, and decisions therein; 4 
Mo. R., 86; 7 Mo. R., 57, 259. ' 


Bircu, J., delivered the opinion of the court. 


Sherman, a retail-merchant in St. Louis, being largely indebted to. 
Beach & Eddy, (wholesalers in the same place,) sold them his,entire 
stock of goods, at cost prices, towards payment of said indebtedness. 
The defendants in error, (plaintiffs below ) thereupon took possession of 
the store, added some $700 worth of goods, and commenced carrying 
on the business through clerks, placed there for the purpose. Five 
days after the sale, a number of firms in the city, claiming to be credi- 
tors of Sherman, issued out writs of attachment against him, upon the 
alleged ground that he had fraudulently disposed of his property. The 
deputy of sheriff Milburn being directed by those parties to levy their 
attachment upon those goods, and having proceeded to the store to do so, 
was there told by one of the clerks that they belonged to Beach & Ed- 
dy, who had bought out Sherman, and that he had better go and see Mr. 
Eddy;}this the deputy proceeded to do, and being told by him the same 
as at the store, asked him for the evidence thereof, alleging that, other- 
wise, he would proceed with his levy, under the writ. Eddy replied 
that he had no right either to touch the goods or to see the evidence, 
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and refused, therefore, to exhibit it, until the deputy again remarking that 

he would then be obliged to levy; the bill of sale was at length pro- 

duced to him. The deputy informed the attaching plaintiff of the facts, 

and very properly declined to levy unless the sheriff was indemnified. 

The plaintiffs thereupon, (each for himself) gave bond of indemnity, 

and having again directed the sheriff to levy, it was done accordingly. 

When the levy was made, Eddy was at the store, and‘again told the 
deputy he had better not take the goods, but that if he did so, he 

had. better take an inventory of them. The deputy replying that he 

was indemnified, was ordered to take the goods and would do so. Re- 

fused at first, but afterwards consented, to take an inventory. Eddy 

told him that he took them at his own risk, and that he desired the in- 

ventory, as he should hold him accountable at retail prices, to which 

the deputy replied that that made no difference to him. He then com- 

menced taking the goods—appropriating to each suit what was thought : 
would-be sufficient to cover the amount claimed. The goods being in- 

ventoried as'taken down, (the retail prices amounting to $2,370 28,) 

were the same mentioned in the declaration. 

For having thus taken these goods, the defendants in error com- 
menced against them their action of trespass de bonis asportatis, in- 
cluding the sheriff as one of the defendants. The declaration counts 
amongst other things, for special damages in breaking up the store of 
the plaintiffs, by reason of the levy. Evidence was given on the trial 
showing, in addition to the facts above stated, that the business of ‘the 
stcre was large and good; that this levy so broke up the assortment of 
the goods, and left so few, as to cause it to be closed; that the goods 
taken were of those bought by the plaintiffs of Sherman; that they were 
in good condition, and entirely suitable for the locality and trade of the 
store, which (being at the upper market,) was with the farmers from 
the country; and that to one carrying on that store, the goods were suit- 
able and worth their cost, comprising as these did a fresh renewal for 
the falltrade. It was further proven, that the retail prices in this store 
ranged from 123 to 33 per cent. on the cost prices. 

This was the substance of the testimony of the clerks, some of whom 
had long been in the store under Sherman, up to the time of the sale, 
and were well acquainted with the trade and the goods. - Upon this 
point, however, persons in like business in other stores, but who knew 
nothing personally of these goods, were of opinion that such a stock 
reduced from a larger one, would not be worth more than from 60 to 
90 cents on the dollar. The deputy of the sheriff testified, that when 
proceeding to take the goods, he took with him a city auctioneer, to 
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assist in estimating their value, and that he took according to his jugd- 
ment. The auctioneer also testified, that according to his judgment, 
no more goods were taken than were necessary to cover the debt 
sued for—that the stock was bad, much out of fashion and many rem- 
nants. Abouta year after they were thus attached, the goods were re- 
gularly sold at Targee’s auction room, under order of sale obtained by 
the deputy sheriff, at the instance of the plaintiffs, and produced only the 
aggregate sum of $781 04. 

Sherman was insolvent at the time of the sale to Beach & Eddy, and 
it was known soon afterwards. The deputy who made the levy testified 
that "he consulted all the attaching plaintiffs concerning it, that whilst 
he did-not know that each acted for the others, or that they consulted 
or concerted together, he supposed they did, and that Milburn, (his 
pricipal, ) knew of his action in the premises, and accepted and approved 
it. Amongst the names of the plaintiffs in these attachments the record 
shows those of Chouteau & Valle and James E. Yeatman, who ‘from 
having been defendants in the suit below, come with - sheriff as plain- 
tiffs in error here. 

Deeming the point respecting a new trial to be sufficiently disposed 
of by the references which have been made by the counsel for the de- 
fendants in error, this case must be affirmed or reversed upon consid- 
erations connected with the instructions alone. Those given by the 
court; at the instance of the plaintiffs, were, that “If the jury find for 
the plaintiffs, and believe from the evidence that Milburn was sheriff of 
the county of St. Louis, and that he or his deputy took the goods sued 
for, under writ of attachment, and sued out by the other defendants 
named in the declaration, and that said defendants in suing out their 
attachments, acting in concert, directed Milburn or his deputy to attach 
these goods, and that Milburn or his deputy, upon going to attach the 
same, was notified by Beach and Eddy of their claims, and was warned 
nos to take them, and that thereupon he informed the other defendants 
that he would not take the goods unless they indemnified him, and that 
they thereupon did give him writings of indemnity, and, acting in con- 
cert, directed him to attach the goods, and then he did so, the jury 
should find a verdict against all the defendants together, and for dam- 
ages allow the plaintiffs the value of the goods to them in their store, 
as they were-when the sheriff took them, and may add thereto interest 
from thetime of their taking, and also such other sum as smart money, 
as.the jury, under all the circumstances, may think right.” 

‘If. the jury find for the plaintiffs against Milburn, they will also find 
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against all the other defendants who, from the evidence, they shall find 
jointly acting with the defendant Milburn. 
“If the jury believe from the evidence, that Osborne, as the deputy 


sheriff of Milburn, took the goods named in the declaration out of the 
possession .of the plaintiffs, against their will, they ought to find for 
the plaintiffs against Milburn. 

“If the jury believe from the evidence that Sherman signed the bill 
of sale to the plaintiff, given in evidence, then they are to find that 
thereby the plaintiffs became the owners of the property therein men- 
tioned, as against the defendants in this action.” 

The court of its own motion instructed the jury in these words: ‘ The 
counsel for defendant asks the court to instruct you, with reference to 
the damages to be assessed against Milburn personally, should you find 
him guilty, that the extent of his liability can only be the value of: the 
goods, with interest from the time o! taking them, if you should believe 
from the evidence, that in acting under the attachments he or his de- 
puty did not carry out the instructions of all the attaching: creditors, 
and that there was no abuse of authority on his part. Such is the 
general rule, the reason and policy of which are apparent, and commend 
themselves; and Milburn is entitled to its application, unless you shall 
be of opinion from the evidence in the case, that his conduct, in that 
behalf, forms an exception to the rule, and puts him beyond its protec- 
tion, under the direction of the court about to be given. But the terms 
in which this rule is stated carry along with them a qualification broad 
enough to preclude its applicability to a trespass committed by an 
officer, undersuch circumstances as will authorize a jury to regard him 
as not having relied upon, or intending to claim its protection: as for 
instance, where at the time he is about to commit the trespass, he 
is apprised of the title or.claim of a third party, and being warned or 
admonished in that respect, declines to act unless indemnified by the 
attaching creditors, seeks and procures such indemnity, and being thus 
backed by the creditors, and not till then, goes forward in the com- 
mission of the threatened trespass, in such case the jury are at liberty 
to consider him as having made common cause with the attaching ered- 
itors, as their instrument to do a wrong, and he cannot complain if he 
is held to have embarked in the same bottom with them, and equally 
liable with them for consequences. The loss of profits, in gains, which the 
plaintiffs would probably have realised but for the interruption of their 
business, occasioned by the trespass complained of, cannot, as such, be 
recovered in-this action: but this instruction is not designed to restrict 
the jury to the value of the goods and iuterest, if, under the evidence 
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they shall view-the case, under the instruction already given, as oe 
ring vindictive damages.” 

And among the instructions prayed for by the defendants, the ~~ 
lowing were given: 

‘sIf the jury believe from the evidence that the plaintiffs in the sev- 
eral attachments did not act in concert, or upon any joint understand- 
ing between them, in directing the sheriff to levy upon the goods in 
question; and if they were not present at the time of the seizure of the 
goods, and did not afterwards, jointly and in concert with each other, 
assent to the said levy, then the jury cannot find the defendants jointly 
guilty of the trespasses complained of. 

“To render the defendants jointly liable as trespassers, they must 
jointly and in concert have directed or assented to the seizure of the 
goods, before, or at the time of, or after it was made. 

“That the defendant, Yeatman, is not liable for any damages suffered 
by the plaintiffs, in consequence of a seizure of plaintiff ’s goods, to 
satisfy the attachment of Chouteau & Valle, unless the said Yeatman 
was in some manner instrumental in causing the levy of Chouteau & 

_ Valle’s attachment on said goods, or unless he acted jointly and in con- 
cert with Chouteau & Valle, in causing the two attachments to be 
levied at the same time on_-plaintiff’s goods, or jointly and in concert 
with Chouteau & Valle, consented to the same after it was made.” 

_ Under these instructions the jury returned a verdict for two thousand 
four hundred and eighty dollars—the alleged excessiveness of which, 
being also complained of, will be considered in the same connexion: 

No question is made as to the legal and moral rights of the plaintiffs 
below to make the purchase they did—simply to save themselves.. The 
distinction between their transactions with Sherman, and that of Lit- 
tle with Chamberlin, (just passed upon by this court,) need scarcely 
be adverted to except to remark that the instruction which was given 
in that case, respecting the right of a debtor, in failing circumstances, 

‘to prefer a single creditor, or a portion of his creditors, to the others, 
and sell or transfer his effects accordingly, has been too long recog- 
nized and upheld to be now questioned or shaken. The transfer, there- 
fore, which was made by Sherman to Beach & Eddy, and which the bill 
of sale (shewn to the sheriff’s deputy) recites, is in consideration of, 
and to be [applied to, an indebtedness far exceeding even the highest 
valuation which has been placed upon the goods, was upon its face a 
valid transaction, and could of course only be disregarded by the at- 
teaching creditors, or by others acting under their indemnity, at their 
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_ It is, therefore, that amid the apparent conflict of authorities to which 
we have been referred, we are inclined to uphold even the strong and 
scarce judicial language adepted by the court, whereby to impress the 
jury that they were not restricted in measuring the damages of an ap- 
parently deliberate and aggravated ¢respass, to the mere value and 
interest upon the articles taken, but might take into consideration the 
concurrent facts in aggravation. In one of the cases before us, the 
court refused to interfere with the finding of the jury, under circum- 
stances very analogous to those here, although the amount of their 
verdict was nearly three times the value of the property attached; and 
although we are not here remarking upon the verdict, but upon the in- 
struction which it is complained may have contributed to produce it, 
the analogy is so substantially the same as to render it unnecessary 
that the excess complained of in the verdict, be itself, separately, or 
further noticed. Deeming, therefore, that the instructions which 
were given by the court were substantially correct, and that they 
sufficiently comprehended the Jaw and the justice of the case, 
neither the verdict which was found upon them, nor the judgment 
which was rendered in conformity with it, should be disturbed here 
for the reason that other instructions were refused. Where this 
court can perceive, from the whole record, that a case has been 
tried substantially wed/, and that the verdict, being for the right party, 
is not clearly exorbitant, it need scarcely repeat that it will not feel it 
to be its duty to interpose, merely for the purpose of directing it to 
be seemingly or technically tried a little better. Especially would it 


- decline to do so, in cases like the present, where (as conceded in the 


argument) the verdict of two successive juries has been alike com- 
plained-of, and where the probabilities preponderate, that the same, or 


a similar result, with additional expense, would be the probable if not 


the inevitable consequence. Whilst it is conceived that such a course 
would be not only not -romotive, but subversive of, the true dignity of 
the law, it is not less apparent that it fis interdicted alike by the sub- 


stantial interest of suitors, of the profession, and of the country at 


large. 
The judgment of the circuit court is therefore affirmed. 
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ANNA J, CLEMENTINE vs. STATE OF MISSOURI. 


1. Upon the trial of an indictment for keeping a bawdy house so as to become a common yj. 
sance, it is competent to prove the character of the}women who live and are lodged in the 
house, and the charactér and behavior, while there, of the mzn who frequent the house, and 
also the effects of the establishment upon the peace and good order, and consequent enjoy. 
ment of the neighborhood. 


2. Upon the rial of an indietment for keeping a bawdy house, the 1efusal of witnesses who have 
frequented the house to answer questions in reference to the conduct of the inmates and visit. 
ors while there, upon the ground that they would degrade themselves, may be taken into con- 
sideration by the jury in making their verdict, 


3. Where the transaction to which a witness is interrogated forms any part of the issue to be tried 
the witness will be obliged to give evidence, however strongly it may reflect on his character 


4. Before the credit of a witness can be impeached by proof of anything he has said in relationto 
the-causc, a foundatioa must be first laid for such proof by first asking him whether he has saji 
that which is intended to be proved, 


APPEAL from St. Louis Criminal Court. 


Hatt, for plaintiff in error: 


I, Evidenee of thecharacter of the females seen at the house of the defendant was illegal, and 
should not have been received against the defendant. Character is what the public think and ex 
press of, and concefning others, and is fall of perilsif it isto be receivedof crime. It would cor 
vict an asylum of Magdalens, It is unknown te the law, 

II. The general peace and quiet of the neighborhood was not the subject of inquiry in the in- 
dictmeat. If they fomented broils throughout its precinets, could they be punished for it in dis 
proceeding ? Why, then, poison the minds of the jury with such evidenee ? 

Iff. It. is always proper and legal to show that a witness testified to the point, against whom 
he is called. Indifference or want of feeling in the same, is important elements of credibility. 
The court refused toallow their absence to be shown in the case of the witness Kennely, Nize. 
vs. Boyse, 4 Leigh. 330, 

IV. The court erred in refusing to tell the jury that opinionsof persons as to the kind of hous 
kept by defendant was noevidence. ‘The noint seems plain. 

V. Moore and Mu!lanphy refused to answer certain questions because the answers would tend 
to disgrace them. The court erred in refusing to instruct the jury that such refusal was no evi- 
dence whatever against the defendant. The court in the instructions expressly makes it evidenee. 
1N. & M.(N. P.) 382; 2 Cowen & Hill's notes 747. 

The court erred in refusing to instruct the jury that the motives that induced persons to go 
to the defendants house were no evidence against her. 


Lacxtanp, for defendant in error. 
1. The court did not err in overruling the objections to questions asked of O*Blennis and 


Mawer respecting the reneral character of the inmates of the house for virtue. 
The character of those who frequent a house charged with being a bawdy honse, is a Jegit- 
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imate subject of inquiry. The indictment charges in so many words “that the defendant 
caused and procured persons of evilname acd fame,and dishonest conversation to come to- 
gether in her house.” This aliegation is a material one, and must be proven by positive ‘es- 
timony as to;the character of the inmates or by circumstantial evidence. 

The court erred in refusing to compel the witness Mower to answer the questions put to 
him by the State. 

The reason that the court gave, and the reason that he refused, did not in fact exist. He 
was asked if he was in any other room than the parlor? Whether he saw any men with the 
women, when he saw them going up stairs to bed? It is difficult for me to see how the 
answer of the witness to these questions would tend to disgrace him. Suppose he had an- 
swered the first question in the affirmative, how could that disgrace him? There is nothing 
disgraceful that I can see in the act of going into another room than the one he first entered 
upon entering the house, if it was no disgrace to enter the house at first, and the witness 
seems not to have looked upon the act of entering the first room as disgraceful, but gets re- 
markably tender footed after he gets inte the parlor. If the action of the court in regard to 
this question be correct, then a bawdy house cannot be proven by those who frequent such 
places, which would render the statute defining the offence almost nugatory. 

II, The second question the court should have compelled the witness to answer, Admit- 
ting that it was a disgrace to be seen with the women when they were going up stairs to bed, 
and also admitting that the law does not compel a witness to answer questions tending to dis- 
grace him when he is upon a direct examination upon a matter material to the issue ; even 
then the court ought to have compelled the witness to answer the last question, because the 
answer to that question could in no wise implicate him. He was not asked whether he was 
the man or one of the men, but whether he “saw any man with them.” The answer to this, 
either affirmatively or negatively, could not impkicate him, and therefore was no disgrace. 

The same reasoning seems to apply to the third question asked Mower, to wit: “Did you 
ever stay all night in the house of defendant?” 

The three questions asked of witneas bryan Mullanphy by the State failed to be answered 
for the same reasons, and if the court was right in its ruling upon these questions, it amounts 
to this—that no witness can ever be compelled to say whether he has ever been at a house 
charged as being a bawdy house. 

The principle laid down by the court in the case of Ward ye. the State, 2 Mo. R. 98, isbe- 
lieved to be applicable to this question. 

We now lay down the proposition, that admitting fur the sake of argument that the answers 
to the above questions must necessarily disgrace witnesses, yet if they were upon examina- 
tion fn chief, which was the case, and the questions were relevant and material to the issue, 
a witness cannot refuse to answer for the reason that such answers will disgra¢e him. 1 
Greenl. Ev. page 613, § 454, and authorities there cited. 

III. The court did net err ia overruling the abjeetion to the questions asked the witnesses 
Charles Kennerly, & B. ‘Tangee and cugh Miller, as to what effect the establishment of the 
defendant and the people resorting there had upon the peace and quiet of the neighborhood. 

Nor did the court err in overruling the ebjection to the question asked the witness Kennem 
ly, as to “whether what took place at defendant’s house had any tendeney to mar him in the 
enjoyment and use of his house and premises? : 

‘At common law the “keeping of a bawdy house is a common nuisanee, both on the ground 
of its corrupting public morals aad. of its endangering the public peace by dcawing together 
dissolute persons.” Hawk. B. C. V. 1, ch. 74, sec. 2; 5 Bac. Ab. nuisance, (A.) 

At common law a bawdy was looked upon asa nuisance, and the keeper was punished as the 
creator and maintainer of a nuisance. It is true under our statute it is styled and prohibited 
by the term “bawdy-house,” and not by the term “nuisance” , and although we contend thet 
a person may be guilty of the statutory offence, and not be guilty of the common law offeneds 
yet if the State choose to go beyend the statutory and prave ap effence at common law, that 
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that the defendant kept a bawdy-house, and did so keep it that it was a common nuisance, 
cannot see what right the defendant bas to complain. 

IV. The court did not err in refusing to exclude the testimony of James Teel becaus- he had 
remained in the court room during the examination of witnesses, contrary to the rule of 
court. This is a matter entirely in the discretion of the court. The court will uot refuse to 
allow a witness to be sworn, or reject his evidence for such behavior, unless it appear that 
there had been collusion between the witness and the party calling him. Because, a witness 
by his own misbehavior should not be allowed to deprive the party calling him of his testi- 
mony, although he may be deserving of punishment for his misbehavior, as for a contempt. 

In support of this see 1 Stark Ev. p. 189. 

V. The court did not err in sustaining the objection to question asked the witness Alexan- 
der Hare, because said question is wholly irrelevant. 

VI. There was no error committed in giving or refusing instructions. All those refused 
contain either bad law, inapplicable to the case, or are embraced in the instructions given. 


Bircu, J., delivered the opinion of the court. 


The defendant was indicted for keeping a common bawdy house, and 
the circumstantial testimony of the witnesses being deemed sufficient to 
justify her conviction, the verdict of the jury, upon that score, will of 
course remain undisturbed. The alleged error of the criminal judge, 
in misdeclaring the law and misdirecting the jury, will constitute, there- 
fore, the only question to be reviewed by this court. 

It is complained of by the counsel for the defendant, that it was im- 
proper in the court to admit testimony respecting the character of the 
women who lived and were lodged in her house ; and that the testimony 
which was given respecting the character and behavior of the men who 
frequented the establishment, and its effects upon the peace and good 
order, and consequent enjoyment of the neighborhood, was in like man- 
ner irrelevant and improper. 

These objections, are, in my opinion, sufficiently answered by the 
authorities to which we have been referred by the counsel for the State, 
as indeed an original answer would be readily suggested and applied, 
(upon general principles) from the necessity of the case, were it now 
for the first time presented for judicial consideration. The exemption 
from testifying with which, (in this case it was too broadly assumed) 
the law invests those who may probably be the only persons who can 
establish the fact direct, necessarily presupposes the admissibility of 
circumstantial testimony of the character objected to, of which it may 
be as well to remark here as elsewhere, that the refusal of various wit- 
nesses to testify in the case, upon the ground that answers to the ques- 
tions which were propounded to them, would tend to their own degra- 
a’ might well be considered by the jury in making up their ver- 
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In this connection it may be proper more specially to remark, that 
an answer to several of the questions which were asked by the State, 
but to which the witness objected, might well enough have been enforced 
by the court ; but, as in view of the affirmance of the judgment in this 
case, the points which have been made by the attorney for the State, 
are not necessarily here involved, we but add our concurrence in the 
establishment of the general modern doctrine, “that where the trans- 
action, to whieh the witness is interrogated, forms any part of the issue to 
be tried, the witness will be obliged to give evidence, however strongly | 
it may reflect on his character.” 

As the indictment expressly charges the keeping of this house te have 
been a ‘‘common nuisance” to the neighborhood; and as a bawdy 
house is so regarded at common law, ‘both on the ground of its cor- 
rupting public morals and endangering the public peace,”’ and as such 
a nuisance mightmoreover be regarded as naturally resulting from the 
ageregate of circumstances with which it was proper the jury should 
be not only correctly acquainted, but also correctly impressed, we per- 
ceive no sufficient cause to reprehend the latitude of examination, both 
for and against the accused, upon the point in question. 

Respecting the testimony given by the witness Teel, as the record 
does not show that what he stated was in the slightest degree prejudi- 
cial to the accused, but rather in her favor, we do not feel that it pre- 
sents a case in which we are even called upon to revise the discretion 
which the criminal or circuit judge may always exercise in eases of 
like manner, however strong the testimony. 

As it does not appear that in the manner of propounding the question 
to Kennerly; concerning his threats to destroy the defendant’s property, 
a proper foundation was laid for calling a subsequent witness to contra- 
dict him, no witness could be properly admitted for that purpose ; much 
less could one be called, and an answer put into his mouth, by the terms 
of the question asked him, as in this case. The rule, in such case, and 
the reasons for them are too familiar to need repetition. 

As to the instructions, those given by the court having been sufficient 
for all the purposes of a fair and impartial trial, the finding and judg- 
ment cannot now be disturbed because others were refused. ‘It is, 
therefore, in all things affirmed. 
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SOLOMON 8B. STONG vs. WILKSON, BATES AND FIGHT. 


1. A settlement made ina county court by an administrator, which is fraudulent in law, may 
be set aside by a court of chancery. 


2. The securities of an administrator are liable for his misapplieation of the rents and pro- 
ceeds of the lands belonging to the estate. 
/ 
13, An administrator is chargeable with interest upon uncollected notes beating interest at the 
i rate they bear, as well as upon money in his hands, and he should be credited by interest 
upon payments made by him. 


4. Notes of an estate, executed to the administrator, which cannot be collected, and which 
are lost without his fault or negligence, should be credited to him with the accrued inter- 
est thereon, when he has been charged with the interest. 


5. Am administrator is not entitled to commission upon the assessed value of the slaves of 
the estate. He is entitled to a reasonable compensation for hiring them, $c. 


Appeal from Jefferson Circuit Court. 


Birdy, J. delivered the opinion of the court. 


‘David Stong died in 1835, leaving Anthony Wilkson the executor of 
his will and the guardian of his children. In October of that year, he 
was qualified as executor, but never as guardian. He continued in the 
executorship until the fall of 1844, when he was superseded by Skeil, 
who was also appointed guardian of the children then living. Wilkson 
made settlements annually, up to and including the April term of the 
court in 1842, at which time a balance was found against him in favor 
of the estate, amounting to $2364 94. At this settlement, although he 
had drawn the estate rotes payable to him, with interest at the rate of 
ten per cent., the court seem to have charged him with but six, upon 
the annual balances which were found to have been in his hands. As 
this settlement, however, was neither appealed from, nor now impeached 
for emy fraud, #t may perhaps be found allowable and proper to permit 
# to stagd as the basis eof such subsequent calculations as their review 
way devolve upon us. To do so, however, it need scareely be more 
specifically suggested, will be eminently liberal to the defendants, 
at the risk of at least possible injustice te the already long delayed and 
leng wronged plaintiffs. 


At the August term succeeding this settlement, the administration was. 
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the aggregate sum of $807 66, and the additional sum of $40, for hiring 
out the slaves for the seven preceding years. In June, 1840, Felix G. 
Hill was appointed guardian of the heirs, and continued se until his 
death, when Skiel was appointed as already stated. At the April term 
ef the county court in 1841, Wilkson was ordered to pay to Hill, for 
the use of each of the four heirs, $300; and at the August term in 742, 
he was in like manner ordered to pay $50 more to each heir, making 
an aggregate of $1400. Neither of these orders having been complied 
with, a suit was commenced in the Jefferson circuit court in Novem- 
ber, 1842, and a judgment obtained against the exécutor and his secu- 
rities in May,1847, under an agreement which recited that as Wilkson had 
never finally settled up his executorship, he might establish such fur- 
ther credits as he was entitled to before the county court, and that 
whatever balance was thereby ascertained in his favor, should be avail- 
able to him upon the judgment which might go in the circuit court. It 
is set out in the record accordingly, that at the September term of the 
county court in 1847, a settlement was made, which being impeached for 
fraud in the bill which was subsequently brought to set it aside, and 
which is now before us on appeal, it will best promote a ready and cor- 
rect understanding of the case throughout to here copy at large. 

It is entitled ‘a final settlement,” and is as follows: 
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t 
A. Wilkson, adm’r, in acc. with Solomon [David] Stong’s estate. I 
f 
1842. Dr. Cr. ' 
Apr. 27, To balance on annual settlement,.. -| 2363 94 
Aug. 3, By amount allowances this term of court, . 847 66 : 
s« Interest on same to this date,.........+.. 254 00 
‘- Amount notes returned to Skeil, adm’ sok 712 32 
Received by Skeil of McMullen,. . 7 40 
se of Pully & Baker, .. 23 33 
6¢ 66 of Perkins & Anderson, 16 10 
Paid Dr. S.: Skeil, «2... .ccceccoee suis 6 50 
“ Nancy Silvers,......... ‘vesessveves 3 50 
‘s Mr. E. F. Laueier, ........... — 8 00 
Mrs. Vineyard, ......0..cccescees 5 00 
PGA Cee ete secceodses. ove). 7°75 
PR a SBS nbs ives Gea Se Feee tied 1 50 
Bi CMMs 0 ediesis usin ss er ecccedececes 1 25 
“ Dr. McGready, ........0.2e006 wien 20 00 
* t Se Di eicentnhes senhsengwee soe 2 00 
Educating, board, clothing, &c., of ‘S. B. Stong. 
From Aug. 3, 1842, Ce TOES, oo ccccccscscccees 200 00 
Board and funeral expenses P. B. Stong,....... 40 00 
Education of Susan Stong, ....  -.seseeseees 57 50 
6 Mary Stong,.......scccccccccoes 67 50 
© 3 i RS tore e radon aces ee 93 75 
To amount note Cotesworth & Tucker 
RPE MINE ss nctes seeetecesees «-+-| 149 00 
Error in Jane ‘Stong? 8 account, .......020.000. 10 00 
Amount note given T. H. Richardson,........ 28 85 | 176 73 
Pie 6462.0«, ae -vsarvews Heautnwesianwee 
$2551 79) 2561 79 
1847. 
' September term, balance due the estate,....... $176 73 





As charged in the brief, it is apparent from the foregoing record of 
his final settlement, that the executor not only failed to state any inter- 
est account between himself and the estate, but also neglected to charge 
himself with either principal or interest accruing from the rent of farms 


and the hire of slaves during the years ’42, °3 and 4,—the principal 
alone amounting to the aggregate sum of $820. The presumption of 
fraud legally attaching to such an omission as the latter, (passing by the 
items of interest in that connection) is too flagrant to be dispelled by 
the pretence in the answer, that in the fall of the latter year he handed 
over to his successor in the administration, certainnotes due to the es- 
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tate, a portion of which only it found upon examination, were taken du- 
ring the three years in question, aud a portion previously, and the ag- 
gregate principal of all reaching but the sum of $519 60; whereas he 
actually procured a credit on this score for $712 32! Aware of the 
loose and immethodical manner in which the best intentional persons 
sometimes conduct such business as it becomes our duty thus to review, 
we have hypothetically given to the executor the benefit of every imag- 
inable calculation of which the case seemed susceptible, in the hope of 
being able to excuse and thus to exonerate him from the effects of an 
apparently fraudulent neglect of the duties he had assumed ; but as 
without a total disregard at once of figures, of facts, and of law, the at- 
tempt seems wholly impracticable, we are impelled to the conclusion 
that the chancery jurisdiction to which the new administrator and the 
heirs were in a measure furced to resort, should not have been denied 
them (as it was) by the dismissal of their bill. 

The settlement, therefore, which we have copied, and upon which 
doubtless the defendant and his counsel successfully relied as a bar to 
this proceeding in the court below, must be set aside as having deen 
fraudulent in law, if not fraudulent in design; and the jurisdiction of 
the entire case having thus attached to, and devolved upon this court, 
it must of course proceed according tu the best lights evolved by the 
record, to ascertain as nearly as may be, the equitable state of the ac- 
count between the parties, and render a decree accordingly. 

It may be sufficient to premise, before reciting the substance of the 
answer, and the testimony of the defendant as to the allowances which he 
now claims, over and above those included in his alleged final settlement, 
that as the counsel of neither party seem to have bestowed any attention 
upon the point which respects and affirms the liability of the present 
securities, who (it cannot be legally doubted) ¢ook the place of the 
original ones in 1839, we suppose the untenableness of the adverse posi- 
tion, suggested and assumed in the separate answer of thos/ securities 
(the new or present ones,) was regarded as being too ayparent to jus- 
tify remark or elaboration, and that it may consequen%f, in like manner, 
be passed over here. We are impressed, also, that a similar remark, 
particularly if made, in connexion with reference to the statutory duties 
of an administrator, will be sufficient upon the point of the securities 
exemption for the misapplication of the proceeds of land or farms. 

To the bill of the complainants, (who were the administrator and the 
two surviving heirs,) the defendant, amongst other things not necessary 
to be further noticed, answered that if the settlement of 1847 was again 
opened, he protested against the*original computation of the jnterest 
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upon the settlement of 1842, on the ground that interest was charged 
upon the amount found against him, at the first annual settlement, and 
upon the hires and rent of farms which was omitted to be charged in 
that settlement,” and insists that the county court had ‘‘no right to 
charge interest upon the notes uncollected, but only upon the cash in 
hand ” 

It may be as well to state here as elsewhere, that the latter is a mista- 
ken assumption. The notes of an estate uncollected, are drawing 
interest up to the time they are paid. When they ure paid, the money 
thereby arising is either paid out to creditors or distributees, upon 
which disbursement counter and equivalent interest commences to run, 
so that under the proverbial indulgence of the county courts, as to the 
fractions or periods of time in which sums may casually lie in the hands 
of an administrator before it is seasonably convenient for him to see 
the persons to whom it is to be paid, (or sometimes necessarily lie so to 
abide the event of a pending suit or the like, ) no loss can thus accrue 
tohim. If the notes are even never paid, and it has not been from his 
neglect, they are counted to him on his final settlement (principal and 
interest) as samuch money. We have, in short, examined and analyzed 
the record in respect to the combined complaints thus brought before 
us, and find nothing of which the defendant can complain respecting the 
settlement of 1842. ‘ 

The defendant next alleges that in the settlement of 1847, he was, 
by mistake of the court, allowed but $40, instead of $70, for the hire 
of slaves for the years from 1835 to 1841, inclusive. We have exam- 
ined the record transcript of the re he filed in August, 1842, to 
which he has referred in this behalf, and find that he is himself mista- 
ken—that the charge is for $10 a year, ($70,) but that the allowance 
for the seven years is carried out in figures, $40. This sum being 
nearly $6 a year, we concur with the county court was at least enough 
for the simple job of hiring out four negroes to, the highest bidder, and 
taking proper obligations. It happened to a member of this court, a 
few years ago, to be engaged in a similar administration, and he deemed 
the court of his county sufficiently liberal when allowing him $3 for 
every new-year’s ride to town, and the hour or two expended in hiring 
out a few negroes. 

In addition to, and exclusive of the credits allowed him by the county 
court, the defendant claims in his answer, that as for the year ending in 
October, 1838, one of the slaves was hired to Tarpley & Parker, for the 
gum of $71, and the money never collected by him, he should receive 
a credit for that sum on the ground (of course) that he has not been in 
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such default as to render him strictly liable. It appears from the trans: 
cript of the justice, which is incorporated in the record, that the exe- 
cutor instituted a suit and recovered a judgment against these parties, 
in the county of St. Francois, between two and three years after the 
note for this hiring fell due, and that he followed up this proceeding 
with executions which were unavailing, the first one because no prop- 
erty was found, and three subsequent ones because no sale could be 
made for want of bidders. 

Taking into view the distance between the county of the administra- 
tion and the one in which the recovery of the debt had to be prosecu- 
ted, and that property all the time remained in the hands of the 
defendants, for which no bidders could be procured, we might be disin- 
clined to visit upon him the consequences of an unqualified misfeasance 
in that respect, and therefore allow him as a credit, the aggregate prin- 
cipal and interest resulting from that item, did it anywhere appear in 
the record, either positively or inferentially, that he had ever charged 
himself, or been charged with that item of hiring. The reverse, how- 
ever, appearing to be the case, instead of charging him now with that 
sum, and interest from the period of its accrual, as might well enough 
be done under circumstances so nicely balanced, we will so far con- 
tinue to respect the settlement of 1842, as to suppose that sufficient 
reason was then apparent for not doing so, and but add in this connex- 
ion, that such apparent disingenuousness as is betrayed in the attempt 
to obtain credit for a sum with which he had been indulgently omitted 
ever to be charged, cannot be otherwise than at least ill-considered, 
except upon the assumption that the courts of the country will shrink 
from the irksome, yet sworn duty, which is sometimes necessary to ana- 
lyze and detect it. 

There are claims to other credits set up in the answer, but as they 
are covered by such a memorandum of admissions, made by the plain- 
tiffs, they need not be further noticed until we reach that general 
branch of the case. We but add, therefore, in relation to the only re- 
maining position assumed by the answer, that the claim for commission 
on the ‘assessed value of the slaves (which were divided by the ues 
themselves) is wholly inadmissible. 

The commission, not exceeding six per cent., is allowed, in the dis- 
cretion of the court, for the trouble and the risk of receiving and pay- 
ing out money—including the risk of counterfeits, thefts and other 
casualties, (to which may be added occasional extra losses, not previ- 
ously estimated in the way of interest, as already alluded to )}—whereas 
no such service, nor indeed any other for which there may not be a pro- 
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per specific allowance, is even contingently involved in the division or 
partition of slaves. 

Before entering upon the somewhat tiresome and uncertain calcula. 
tions which yet lie before us, it may not be amiss to remark that infant 
heirs and distributees, as against administrators, curators or guardians, 
invoke not merely the most rigid and exact justice, but the most patient 
investigation of all the courts. To repeat nothing of their relation of 
wardship to our jurisprudence, for the services of administrations, the 
law makes not only an adequate but liberal average allowance, beyond 
which it is in contravention alike of justice, of reason, and of a posi- 
tive and unyielding principle of law, that such trustees, more than any 
others, should in any manner, under any contrivance, be availed of a 
farthing which may have been, or ought to have been, produced by the 
administration of so sacred a trust fund. The nature of their appoint- 
ment, and its acceptance, sufficiently implies that they will use and 
manage it all, and at all times, in the spirit of the law, for the benefit of 
those to whom it belongs; and if their accounts are either negligently kept 
or unperspicuously presented, whereby (as in this case) they may suffer 
in the attempt at legal adjustment, they have but themselves to blame. 
We are not without difficulty in attempting to reconcile the positions here 
assumed, with a recognition of the action of the county court in 1842, 
which charged the executor but 6 per cent. interest, whilst he was receiv- 
ing, or ought to have been receiving, 10 per centum—that being then a 
lawful and even aready interest. Perhaps it may have been estimated by 
the court that the other 4 per cent. should be allowed him for his trouble 
in annually loaning out the money, collecting the interest, &c., and it 
is therefore, not, however, without misgiving and hesitation, that we 
yield to the supposition that there may have existed reasons legiti- 
mately addressing themselves to the sound discretion of the court, 
which justified them in not carrying the interest higher than they did. 
Permitting therefore, the rate thus fixed to stand, both for and against 
the administrator, from that period to the present, and, from similar 
considerations of comity, forbearing further to review the settlement 
of 1847, than to supply the omissions already alluded to, and renew 
and carry forward the interest account theretofore established and raised 
between the parties, what yet remains of the case partakes mainly of 
simple arithmetical calculations based upon the only legal (however 
uncertain) rules, to which the state of the record permits appli- 
cation. 

| We have already seen that on the 27th day of April, 1842, there was 
* found due to the estate, in principal and interest, the sum of $2,363 94. 
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After this period, the legal and most equitable rule is, to charge the 
executor interest upon the sum thus found in his hands, and other sums 
as they accrued to him, and to allow him interest upon such sums as he 
may disburse, from the date of such disbursement, respectively. Ad- 
hering, then, to the rate established by the court in 1842, the interest 
accruing upon the sum then due, up to the period of this decree would 
be about $1201. The sums which it is apparent he omitted to charge 
himself with, in the settlement so justly complained of, appear to be for 
rent of farms and hire of negroes, for the year ending October 19, 
1842, $412; far the same, for the year ending on the 19th of October, 
1843, $274; and for the same for the year expiring on the 19th day of 
October, 1844, $134—-making an aggregate of $820—upon which the 
aggregate interest to the present period is-found to be $361 18. To 
these several debits, there should be carried from the settlement of 1847, 
the two items last charged, amounting, with the interest thereon, to 
about $47—-whereby it appears that the whole sum with which he is 
now chargeable, amounts to $4,813 12. 

Turning next to the credit side of the account, assuming it to be true 
as alleged in the answer of the defendant, that the note of Colesworth 
and Tucker, with which he charges himself in the settlement of 1847, 
was part of the gross sum with which we have just charged him for ne- 
gro hire, &c., in 1842, still, as there is no evidence in the record to ex- 
empt him from liability for his implied neglect in collecting it, the most 
that can be claimed in respect to that item is, that he be credited with the 
sum of $40 and the interest accruing upon that amount from the time it ap- 
pears to have been received by his successor—say, altogether, $54 40. 
It will doubtless be appreciated, that whilst the dates of such of the 
items of credit as are dated at all, cover a range of several years, the 
dates of others can only be approximated by such equitable average as 
is suggested by the other dates, and by the facts and circumstances of 
the case. Whilst, therefore, as already suggested, this may possibly 
be the misfortune of the defendant, it cannot possibly be the fault of 
any other person, that we are left to subjoin the result of such calcu- 
lations—running of course, as in the charges of interest against him, 
to the period of this decree. Upon the sum of $847 66, the amount 
allowed the defendant at the August term, 1842, the interest to this 
period would be about $414. Upon the amount of notes turned over 
to his successor, ( being $519 50,) we have calculated-the interest up- 
on each from the time they respectively fell due, according to the in- 
ventory which forms a part of the record, and find the aggregate to be 
$249 44. For the sum paid for board, clothing and funeral expenses 
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for which the account which is filed furnishes no better dates to guide 
us than those recited in first and principal item, as running “from Au- 
gust 3d, 1842, to 1846,”’Ewe can do no better (at least for the execu- 
tor) than to assume the intermediate or average period, calculating 
from which, the aggregate interest accruing to this period would be 
$171 26. The interest which should be estimated upon the remaining 
small sums which were allowed at this settlement, calculated from the 
date of each voucher, where there is any, and from the uncertain, yet, 
only admissible date already alluded to, (except the extreme rule of 
the date of the settlement itself,) where there are no dates, is about 
$38. To these various items of interest, and the aggregate principal 
from which they are deduced, we think there should be allowed, under a 
liberal and fair construction of the agreement of counsel already alluded 
to, the aggregate sum of $197, together with $64 24, as interest thereon, 
making a total in that respect of $261 24. As we can scarce doubt 
that.the educational and other expenses of raising the children, was 
even liberally covered by the final and apparently heavy allowances in 
1847, we pass by the complaint of the answer in that respect, and 
therefore, asa last item, (probably overlooked in the settlement of 
’47,) we deem it reasonable that the executor should be allowed the 
sum of (say) $20, as principal and interest for hiring out the slaves 
during the years 1842, °43 and ’44. 

The aggregate sum, then, which was properly allowable as principal 
in the settlement of 1847, having been $1928 24, there remains but to 
add to it the various sums of interest heretofore found, as accruing 
upon the respective items of disbursement, and also the sum of $209 25, 
that being the sum produced by adding proper interest to the payment 
which seems to have been made by the executor under the settlement 
of 1847, together with $268 78, as his remaining commissions, and 
there is produced the sum total of the credits to which he is legitimate- 
ly entitled. The aggregate of these being $3614 60, it follows that 
the decree here to be rendered must be for the sum of $1198 52. It 
need scarcely be more particularly stated that this conclusion has been 
reached as covering a full and final adjustment of all matters in con- 
test between the parties, whether pertaining to the new administrator, 
or to the living, or to the deceased heirs—no reason having suggested 
itself why the claims against the latter might not be equitably included 
in a case where the living heirs can only inherit the slaves of the de- 
ceased, only subject to such demands as exist against them; and when, 
in short, it appears that the whole estate, of every nature, inures to 
the two living heirs for whose benefit this suit was instituted. 

Let, therefore, a proper decree be entered accordingly. 
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WEIN vs. STATE OF MISSOURI. 


1, The circuit court should not give an instruction which contains merely an abs ract legal 
proposition. 


2. An indictment which charged the defendant with stealing five red cows of the value of 
fifteen dollars each; five black cows of the value of fifteen dollars each; five white cows, 
&c., all the property ef A, is good. 


APPEAL from St. Louis Criminal Court. 


Surevse, for appellant. 


The main point insisted on by the defendant, (plaintiff in error,) is, that under this evi- 
dence the jury ought not to have found him guilty, and the court ought to give a party a 
new trial when the weight of evidence clearly shows that the jury either misunderstood or 
evaded the evidence. This court repeatedly decided that though the jury are the judges of 
facts in the case, that when they have found manifestly against the evidence, or the weight 
ef evidence, they will grant a new trial. State vs. Bird, 1 Mo. R., 416; Archbold 98-9, 

This appeal is taken because of the merits of the case. Wein is innocent of this charge 
in fact, znd innocent under the evidence, and has been convicted through the refusal of the 
court to grant the instruction asked by the defendant, (which will be hereafter noticed) and 
which refusal by the court below was equivalent te to an instruction to the jury that they 
ought to believe the evidence of the prosecutor, Goldsmith. The court will bear with me 
while I yefer to that testimony (Goldsmith’s,) as itinvolves the propriety, but as I conceive, 
not the legality of the instruction before referred to, and which was overruled by the court 
below. This witness identifies emphatically three head of cattle, which he says were stolen 
from his pasture. Which cattle ke had not seen for a week after the same were slaughtered, 
skinned, and the offal therefrom, including the heads which were skinned and deposited upon 
the cattle Potter’s field. He recognises them by no particular marks, can give no description 
of them further than that the horns of one were neat and nice;jthe horns of another not exactly 
alike; and the other he does not and cannot tet) how he recognizes it. I regret that the ur- 
gency with which he was pressed for particulars by which he identified them cannot be pre- 
served in a transcript. This identifying took place, too, several days after they had been 
in common with many others deposited upon this horned gelgotha. He also swears that de- 
fendant had no cattle, and never had had in his pasture—e fact eontroverted by both Bogue 
and Fanall. He also swears, ne ope ever sold him any cattle that were in his pasture—a 
fact which it is impessible he should or could know. Goldsmith giffers from the next wit- 

ness introduced by the State in the description of the cattle killed. © And the court will ob- 
serve that the cattle charged in the indictment to have been stolen, were five white and black, 
five spotted, five yellow, five white cows, and five cows the coior of which is notgiven. Gold- 
smith swears the cows which he identified by their skinned heads, were gue red heifer, one 
brindle heifer, and one red gow witha white back. A total variance from those charged is 
the indictment. 

Based upon this testimony, and the manner of the witness ¢‘rom which says Starkie, “‘much 
may be gathered,” but which cannot be embodied in a transcript. The detendant asked the 
court to instruct the jury, ‘If you believe from the evidence ‘ht the witness, Goldsmith, wil- 
fully stated any “material fact” in the case “falsely,” tha jury are authoriacd to diseredit ‘ize 
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whole of his testimony.” To support this instruction the court is referred to Starkie’s Ev, 
vol. 1, p 582; (well settled.) We insisting that the circumstances, the evidence as stated fully 
warrant this in-truction, even if it were a question of propriety to be determined by the court 
which is denied. At any rate, it should have been given by the court, and Jeft to the jury to 
apply the facts. 

The remaining point to which the court is invited, is the overruling by the court of the 
motion in arrest. It is needless to say this was the proper mode to reach the defect sought to 
be remedied. 

An indictment should set forth the offence, with particularity, so as to enable the defendant 
to defend every allegation therein. This indictment is multifarious, uncertain and unprece- 
dented; and the result shows the evidence neither for the state, nor for the defence applicable 
to it. 

To show the certainty required in an indictment, the court is referred to Wharton Cr. L. p. 
81; Jam vs. State, 3 Mo. R. p. 45. 


Lacxk.anp, for the State. 


~ 


We pass by the plea in abatement, simply remarking that it is bad. It presents a question 
of law, and not one of facts, and alleges insufficiency of allegations in indictment. This, if 
true, is not available by plea in abatement, by motion to quash, demurrer, or motion in arrest, 
Defendant waived his plea in abatement, by pleading over to the merits. 

There is no error in the instruction given, and if there were error, defendant has waived his 
right, because the record does not show that any exceptions were taken to the instructions 
given. 

The court did not err in refusing the instructions asked by the defendant. The giving of 
such instructions is a matter of discretion with the court. The propriety of giving such in- 
structions canonly be made manifest upon the trial, by the demurrer uf the witness and the 
matter testified to by him, or from the fact that he has been impeached. From these facts 
afone, the court in its discretion has to say whether such instructions were applicable. If not 
applicable by the existence of one of the above reasons, then the instructions asked contains 
were abstract law; and the record does not show that any such instructions was applicable. 

The court did not err in refusing to grant a new trial, The evidence supports the charges 
and no error was committed by the court. 

The court did not err in overruling the motion in arrest. The allegations in the indictment 
ure sufficient. The property stolen is described under the name of cow; a term specified, and 
in itself sufficient, and the color of the cows is also alleged. . 

This court in the case of State vs. Logan, 1 Mo. R. 377, decided upon an indictment for 
“stealing a book of the value of three dollars,” that the allegation was sufficiently certain, 
and neei not allege the title of the book. The indictment in this case certainly has more cer- 
tainty than that in the case of Logan. ‘ 

It informs the defendant of what he has to answer, and is therefore sufficient. 


Ry.anp, J., delivered the opinion of the court. 


At the September term, 1849, of the St. Louis criminal court, the ap- 
pellant, George Wein, was indicted for grand larceny. The following 
is a copy of the indictment: 
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STATE OF MISSOURI, 


County or Sr. Lours, f St. Louis Criminal Court. 


September Term, 1849. 


The grand jurors of the State of Missouri, within and for the body of 
the county of St. Louis, now, here in court, duly empannelled, sworn 
and charged, upon their oath present that George Wein, otherwise call- 
ed George Wien, late of St. Louis, in St. Lonis county, on the first day 
of June, in the year of our Lord, one thousand eight hundred and forty- 
nine, at St. Louis county aforesaid, with force and arms, five red cows, 
of the value of fifteen dollars each; five brindle cows, of the value of 
fifteen dollars each; five black cows, of the value of fifteen dollars each ; 
five red and white cows, of the value of fifteen dollars each; five black 
and white cows, of the value of fifteen dollars each; five spotted cows 
of the value of fifteen dollars each; five yellow cows, of the value of 
fifteen dollars each; five white cows, of the value of fifteen dollars 
each; five cows of the value of fifteen dollars each ; all of the property 
of William H. Goldsmith, then and there being found, feloniously did 
then and there steal, take and carry away, contrary to the form of the 
statute in such cases made and provided, and against the peace and dig- 
nity of the State.” 

Upon the indictment the said George Wein was arrested, and on the 
10th of October, 1849, he filed a plea, of which the following is a 
copy : 

rState of Missouri vs. George M. Wein—Grand Larceny in St. Louis 
Criminal Court, September term, 1849, The defendant in the above 
cause comes and asks the indictment should abate, because, Ist, there 
is no sufficient legal certainty in the indictment—it does not allege the 
offence with sufficient certainty to enable the defendant to defend the 
same. 2nd, the defendant is charged in the alternative, which is inad- 
missible, unless done in separate counts. 3d, the allegations in the in- 
dictment are repugnant and evil for uncertainty. 4th, because the in- 
dictment is otherwise defective. Shreve, attorney for defendant. 

On the 25th October the plea was submitted to the court, and was 
overruled by the court. The entry upon the record is such a judgment 
as would have been pronounced by the court upon demurrer to the 
above plea. On the same day the record states that the defendant was 
arraigned, and plead not guilty. A jury was empannelled, and by their 
verdict they convicted the defendant, and assessed his punishment to 
two years imprisonment in the State penitentiary. 

The appellant moved for anew trial. ist, Because the verdict of the 
jury is against the law. 


° 
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2nd. Because it was against the evidence in the cause. 

3d. Because it was against the weight of evidence. 

4th. The court erred in refusing instructions asked by defendant, 
which motion was overruled, and excepted to by appellant. The de- 
fendant below then filed his motion in arrest of judgment, alleging the 
insufficiency of the indictment, which motion was likewise overruled 
and excepted to. The defendant then prayed for an appeal, and brings 
his case to this court. 

The evidence is set forth in the bill of exceptions : the appellant did 
not except to any instructions, which the court gave, and the instruc- 
tions given appear by the record, to which we have no objection. 

We are satisfied with these instructions, and they appear as follows: 

“If the jury believe from the evidence that the defendant did steal, 
take and carry away any cows as charged in the indictment, the proper- 
ty of William H. Goldsmith, of any value whatever, and that he did so 
steal for the purpose of converting the same to his own use and profit, 
and that he did so steal in the eounty of St. Louis, and within three 
years before the finding of this indictment, they will find the defendant 
guilty, and assess his punishment by imprisonment *. the penitentiary 
for a term not less than two nor more than five years.” 

“If the jury hawe reasonable doubt of the guilt of the acensed, they 
ought to aequit.” 

The instruction which the defendant below, (the appellant) asked, 
and which was refused is as follows: 

“If the jury believe from the evidence that the witness, Goldsmith, 
wilfully stated ony material fact in the case falsely, the jury are authar- 
ized to discredit the whole of his testimony.”’ 

This appeats to be the only instruction which the defeydant below 
asked on the trial. This was refused. 

From this statement of the facts, it is obvious that the action of the 
criminal court, in refusing the above instruction, and in overruling 
motions for a’new trial and in arrest of judgment, is properly befpre tbh 
court for our consideration. 

The points on which the appellant relies for a new trial, is the refusal 
to give his instruction. If the criminal court erred in refuéing the n- 
struction, does it follow that it also erred in refusing to grant the new 
trial? I will examine this question. Instructions are given upon the 
faets in evidence so as to assist the jury in finding their verdict propex- 
ly, in regard to the facts and the law of the case arising thereon. These 
instructions ghould not merely assert abstract legal principles—mene 
questions of law having nothing to do with the facts of the case, and the 
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courts have uniformly refused such, and should refuse to give such inev- 
ery case. The instruction asked for by the defend’t in this case, is of this 
character; it contains an abstract legal principle. It was known to every 
man old enough to be a juryman. Witnesses are introduced to enable the 
jury to find facts, and when a witness states a wilful falsehood before an in- 
telligent jury, they know what weight to give his evidence. If there 
had been in this case any ground to authorize the court to point the at- 
tention of the jury to the testimony of the witness, under the suspicion 
of his evidence being false, there was a more suitable, a less objection- 
able mode for the defendant to have adopted, in which this object might 
have been attained, than the one here resorted to. We are not inclined 
to favor the refusal of instructions in criminal cases, which if given 
might do no harm, and yet might possibly assist the jury in coming to a 
correct conclusion. 

The criminal court in this case might have instructed the jury as 
their right and their province to weigh the testimony of each witness, 
and to give such credence to the statement as they in their judgment 
thought just and consistent with the truth; and had the court been 
called on properly, we have no doubt such would have been the case. 
We will not therefore reverse for the refusal to give this instruction; 
though we would have been better satisfied, if the court had given a 
proper and legal instruction, on the subject of the one here refused, 
than merely to refuse it in the shape in which it was asked. 

This view of the subject settles the point involved in the motion for 
the new trial. 

Upon the subject of the motion in arrest, we will state, that in our 
view, the indictment is sufficient. We see no change in the alternative. 
We see no repugnancy in charging the stealing to be of cows of various 
eolors. The indictment is sufficient, and the motion in arrest was pro- 
perly overruled. 

This subject was brought before the court, upon the plea of abate- 
ment, if it can be thus called. The court evidently treated the plea 
as though it had been demurred to, or as if it had been a demurrer to 
the indictment. We find nothing in the action of the court upon the 
subject; nothing injurious to the rights of the defendant. 

We have looked into the testimony to see if the verdict has any 
foundation on which to rest; and without expressing any opinion of 
ours, or giving any intimation of our approbation or disapprobation, we 
say that from the evidence before them, we feel ourselves not warranted 
in disturbing their verdict. 

The a of the criminal court is therefore affirmed. 
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STATE OF MISSOURI vs. AGUILA. 


In an indictment under the Ist sec. of the 3rd article of the act concerning crimes and pun- 
ishments, for setting fire to a dwelling housein which there was at the tiafe a human being, 
it is not necessary to name the person in the house at the time the firing was done. A 
statement, in the words of the statute, that at the time the act was perpetrated there was 
a human being in the house is sufficient. 


APPEAL from St. Louis Criminal Court. 


STATEMENT OF THE CABE. 


The grind jurors of St. Louis county, at the last May term of the St. Louis crimina’ 
court, to wit: On the 20th day of May, 1850, found and returned into court an indictmen’ 
against the defendant containing two counts, 

The first count charges that the defendant on the first day of March, 1850, at St. Louis, in 
St, Louis county, about the hour of 10 in the night time of said day, with force and arms at 
the county aforesaid, unlawfully, maliciously and feloniousiy, did set fire to, and burn the 
dwelling house of Thomas R. Harman, then and there situate, in which said dwelling house 
there wasthen and there a human being, contrary, &c., said count heing drawn up under the 
Ist § of art, 3d, crimes and-punishments, p. 3/4. 

The second count charges that said defendant, at the county, and at the time aforesaid, fe- 
loniously, wilfully and maliciously, did attempt to set fire to and burn the dwelling house of 
Thomas R, Harman, then and there situate, in which said dwelling house, then and there, 
was @ human being, and in such said attempt, and towards the commission of said offence, the 
said defendant then and there, in and about and near to, and upon the walls and flood, and in 
the cellar of said dwelling house, unlawfully, wilfully, maliciously and feloniously, did put 
and deposit shavings, chips, faggots and other combustible matter and substance,and then and 
there said defendant, in ana upon, and about the said shavings, chips, faggots, and other com- 
bustible matter and substance, unlawfully, wilfully, maliciously and feloniously did throw, 
cast, put and deposit coals of fire, and fire brands, and fire, and then and there wilfully, un- 
lawfully, maliciously and feloniously did set fire to and burn the said shavings, faggots, &c. 
In the attempt and towards the commission of the offence of arson as aforesaid, but that said 
attempt did fail, &c. The last count being drawn upon the count last aforesaid, and upon the 
Ist } on the same, page 408. 

And afterwards, on the 15th day of July, 1850, defendant comes, and by his attorney, files 
his motion to quash the said indictment, for the reason that the said indictment does not state 
the name of any human being that was in the said dwelling bouse alleged to have been burnt, 
or attempted to be burnt by defendant, and for uncertainty. 

On the 24th of July, 1850, the court sustained the said motion, and quashed both counts, for 
the reason that the name of the person alleged to have been in said dwelling house at the time 
of the alleged arson, or attempted arson, does not appear in said counts. To which the State 
then and there excepted, and brings the case into this court by appeal. 


Lacxtanp, forthe State. 
I. The first count follcws the statute. What benefit could result to the defendant by naming 


the person in said house at the time of the attempted arson? As ageneralrule, it 19 sufficient 
to charge an offence in the words of the statute. State vs. Baugher, 8 Blackf. 307; U. S. vs. 
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Wilson & Porter, 1 Bald. 116, 117; U. 8. Gooding, i2 Wheat. 474; U. S. vs. Lancaster, 2 
McLean, 432; State vs. Duncan, 9 Porter Ala. 260; State vs. Mitchell, 6. 0. 147; State vs, 
Helen & Thornhill, 6 Mo. 263. 

II. The true test as to the question whether the counts in this indictment are bad, is whether 
a conviction upon the indictment could be plead in bar to a subsequent prosecutiv.: for the 
same offence. The true test whether an acquittal could be plead, is whether the evide ‘ce ne- 
cessary to support the second indictment would have been sufficient to procure a legal “on- 
‘ viction upon the first. U. &, vs. Lancaster, 2 McLean, 439; Rex vs. Francis Clark, 1 
Broad. & Bing. 473; Rex vs. Sheen, 2 Car. & Payne, 634; Rex Eviden. 6 East. 437. 

III. There is no misjoinder of offences. The court erred in quashing the indictment for 
that reason. 

Two or more distinct offences may be included in one indictment, in several counts, when 
the offences are of the same general nature with the same mode of trial, and the same pun- 
ishment. Carlton ¥s. Com. 5 Met. 532, State vs. Preston, 1 Chever. 103. 

1V. Offences of same character, though differing in degree, may be united in game indict- 
ment, and the prisoner tried on both at the same time, and convicted of one and not the other. 
Baker vs. State, 4 Pike, Ak. 56. 

V. When there are different counts, charging offences of different grades of the same class, 
and connected with the same transaction, the court will not compel an election of counts, 
much less quash the indictment. U. S. vs. Dickinson, 2 McLean, 325. 

It is not a misjoinder of offences in different counts in the same indictment, unless they be- 
long to different families, or the judgment and punishment are inconsistent with each other. 
U. S. vs. Peterson, 1 W. & M. 305, Mass. U. S. Cir. Rep. 

If there be two counts in one indictment for offences commited at the same time and place, 
and of the same class, but different in degree, as one for a revolt, and another for an attempt 
to excite it, the judgment will not be arrested, though a verdict of guilty is rendered in both. 
U. 8. vs. Peterson, 1 W. & M. 305, 

VI. An indictment which states the offence in the language of the statute, and so plainly that 
its nature may easily be understood, is sufficient. Com. (vs. State, 3 Kelly G. Rep, 417, 
U.S. An. Dig. 1848, p. 48, 223. 

VII. Where in an indictment a statute offence is charged in the words ofthe enacting clause, 
it is all that the strictest rules of criminal pleading require. State vs. Williams, 2 Shobh. 
474; U. 8, An. Dig. 1848, p. 276. 

VIII. If arson in any degree under oar statute, or any attempt at such arson, come within 
the allegations contained in said indictment, then the court erred in quashing the same. 14 9 
9 art. of Crim, Pun. p. 411; State vs. Shoemaker, 7 M. 180. 


Ryzanp, J., delivered the opinion of the court. 


From the above statement, it will be seen, that the point for the ad- 
judication of this court, arises from the action of the criminal court in 
‘‘quashing the indictment—for the omission of the circuit attorney to 
mention the name of the “‘human being” alleged to be in the dwelling 
house at the time that the defendant is charged to have committed the 
arson. . 

'» ‘The indictment is drawn under the Ist sec. of the 3rd article of the 
criminal code of 1845, which declares “that every person who shall set 
fire to or burn, inthe night time, any dwelling house in which there 
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shall be at the same time some human being, or who shall wilfully set 
fire to or burn, in the night time, any boat or vessel, in which there shall 
be at the time some human being, shall, upon conviction, be adjudged 
guilty of arson in the first degree.” 

The first count of the indictment is drawn under this section of the 
statute, and the only objection taken to this count, is the omission to 
mention the name of the “human being” in the indictment. 

The defendant moved, by his counsel, to quash the indictment for this 
omission, which motion was sustained by the court—the indictment was 
quashed ; thereupon the State brings the case here by appeal. 

In my opinion there is no force in this objection—the identity of the 
human being is not in the least requisite to the validity of the indict- 
ment under the statute. 

The offence was complete without even the seeing the human being, 
or even the knowing that one was in the house by the defendant. His 
knowledge of such human being is no ways essential]. If there bea hu- 
man being in the house at the time the same was set fire to, that is suf- 
ficient ; and it matters not the least who that human being is—it may 
be a child not yet baptised or christened, and without a name;—the 
name of the human being, or the identity of the human being, has no- 
thing to do with the offence. 

In cases where the crime consists in an injury to the person or to the 
property of a person, there the name of such person becomes material; 
and the indictment must contain the name, or have an averment, that 
such person was unknown to the grand jury; and in general where it 
becomes a material circumstance and ingredient of the crime, that a 
third person must have something to do in the transaction, either ac- 
tively or passively, there the name must be inserted. 

In this case, the offence only requires that some human being should. 
be in the dwelling house at the time; and the averment that some hu- 
man being was at the time in the dwelling house, being in the words of 
the statute, is in my opinion sufficient. 

This 1st section of the 3d article does not declare that a person guilty 
of “arson” shall suffer such a penalty; but declares that every person 
who shall set fire to a dwelling house, in the night time, in which there 
shall be @ human being, shall be guilty, &c. 

Here the facts which constitute arson in the 1st degree are set. down 
and specified. An indictment then in the words in which the offence is 
created, is in general sufficient ; and I see no reason to take the indict- 
‘ment out of the general rule. 
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In my opinion, then, the court below committed error in sustaining 
the defendant’s motion to quash the indictment. The judgment below 
is therefore reversed, and this case is remanded. 





STATE vs. MATHEWS. 
\ 


A person who commits an offence against a statute while in force, under our law, may be in- 
dicted and punished for it after the act against which the offence was committed, has been 
repealed. 


APPEAL from Marion Circuit Court. 
Lams, for the State. 


I, A motion to. quash is not the‘proper remedy where the objection is merely to the jurise 
diction of the court. This defence being only available by pleain.abatement. 

II. The indictment is good upon its face, and therefore it was error to quash. 

If the motion to quash was intended to’ reach the objection that “the statute, upon whieh 
the indictment is based, was repealed before the indictment was preferred, then still this ob- 
jection can avail nothing, for the reason that the common law rule relative to the effeet of a 
penal statute, (on proceedings already commenced) has been modified and entirely changed by 
statute. See Rev. Code, 1845, p, 698, secs. 15 & 16. 


Ryianp, J., delivered the opinion of the court. 


The defendant, George W. Mathews, was indicted for neglect of 
duty as a road overseer, in the Marion circuit court, at March 
term, 1849. ° 

The indictment was returned into court by the grand jury on the 14th 
day of March, 1849. It charged, that the said defendant was overseer 
of a certain road district in said county of Marion, on the 25th of Feb- 
ruary, 1849, and that as such road overseer, he failed and wilfully neg- 
lected to keep the road in repair, on the 6th of March, 1849, setting 
forth formally the duties, and specifying the neglects of the said over- 


seer. 
The defendant appeared in court‘and filed his motion to quash the in- 


dictment. The court sustained the motion, and the circuit attorney ex- 
cepted, and brings the case to this court by appeal. 
By examining the record in this case, I find the following reasons for 
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the support of the defendant’s motion to quash the indictment, were as- 
signed .by him. Ist. “Because there is no law to warrant it. 2nd. Be- 
cause the court has no jurisdiction.” There is no objection taken to 


the indictment: it was considered as sufficient, and will be thus consid- . 


ered by this court. 

The defendant relies upon the statute passed by the last legislature, 
changing the general road law in the counties of Pike, Marion, Knox, 
Monroe, Montgomery, ais Lincoln, Lewis, Chariton and Liv- 
ingston. 

This act was to be in*force from and after its passage, and was ap- 
proved March the 9th, 1849, six days previously to the finding of the 
indictment by the grand jury in this case. 

The act begins by declaring Ist section : ‘‘All special acts on the sub- 
ject of roads and highways in the above counties, are hereby repealed.” 
See acts of legislature, 1849, page 606. This act materially alters the 
punishment of road overseers. The act of 1845 puts the fine for neg- 
lect of duties at the sum of ten dollars. No more,nor less. The act 
of 1849 changes the court before which the trial of overseers, in the 
above named counties, is to be had, and also limits the punishment by 
fine not less than five nor more than one hundred dollars. 

The defendant relies upon this last mentioned statute for the support 
of his motion to quash. He contends that the general road law of 1845, 
was repealed by the special road law of 1849, for the above named 
counties, and that at the time the indictment against him was found, 
there was no law in force in Marion county authorizing such a proceed- 
ing against a road overseer in that county. 

And such must have been the opinion of the circuit court. 

I will now examine this opinion and see how it stands with the law 
governing this case. 

There is no doubt but that at the common law the repeal of a statute 
creating an offence, without a saving clause in the repealing act, will 
deprive the courts of the power to punish for a repealed statute, even 
should an indictment be pending under such repealed statute at the time 
of its repeal. In the case of the Commonwealth vs. Obed Marshall & 
als., 11 Pickering 350, Chief Justice Shaw says, “It is clear that there 
can be no legal conviction for an offence, unless the act be contrary to 
law at the time it is committed; nor can there be a judgment, unless 
the law is in force at the time of the indictment and judgment.” 

If this law ceases to operate by its own limitation or by repeal, at any 
time before judgment, no judgment can be given. Hence, it is usual 
in every repealing law, to make it operate prospectively only, and to 
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insert a saving clause, preventing the operation of the repeal, and con- 
tinuing the repealed law in force as to all pending prosecutions, and of- 
ten as to all violations of the existing law already committed.”? See 4 
Yeats 492, case of Hatfield township road. 

Justice Yeats says, ‘‘the rule is perfectly well settled that offences 
committed against a statute while in force, cannot be punished after the 
statute is repealed, without a special clause for that purpose in the lat- 
ter statute.” See Miller’s case, 1 Blacks Reports 451. See 1 Binney 
601; 4 Dallas 373. 

The case in Binney was an indictment for a libel. The common- 
wealth vs. Duane. The defendant was convicted for a libel on Gover- 
nor McKean; a motion made in arrest of judgment. ‘Ihe motion was 
taken under advisement, and before the next term of the court the leg- 
islature passed an act declaring that from and after its passage no per- 
son shall be subject to a prosecution by indictment in any of the courts 
of this commonwealth, for the publication of papers examining the pro- 
ceeding of the legislature or any branch of government, or for investi- 
gating the official conduct of officers or men ina public capacity. In 
this case the majority of the court, Chief Justice Telghman and Justice 
Brackenridge, held that there could be no judgment given against the 
defendant, there being no saving clause in the statute, as to indictments 
then pending. 

I have no doubt of the correctness of the principle above set forth. 
The legislature should always provide for such by asaving clause. In 
the special act of 1849, for roads in the above mentioned counties, there 
is no saving clause ; but there is much uncertainty and ambiguity in 
this act. It begins by repealing all specific acts on the subject of roads 
and highways in the above mentioned counties. What is meant by spe- 
cial acts? Is the act of 1845, for opening and repairing public roads 
and highways included? Was it meant to be repealed so far as it 
operates in the above named counties? If so—what shall we do with 
the 30th section of the act of 1849, which directs that the grand juries 
in those counties shall enquire, &c.; and if any overseer of any district 
has failed to perform the duties required of him by the act, and the act 
to which this is amendatory they shall certify, &c. Now which is the 
act to which this one of 8149 is amendatory? The one of 1845? Ifso, it is 
repealed and directed to be in force at the same time by one and the 
same statute. This statute of 1849, concerning roads and highways in 
in the eleven counties above named is one of much obscurity. The 
Z3ist section declares, “If at any time the county court of any county 
shall be of opinion that the provisions of this act should not be enforced 
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they may suspend for any length of time, the operation of the same, and 
order the roads to be opened and repaired under the provisions of the 
act to which this is amendatory.” 


Could the legislature have meant to give the county courts the pow~- 1. V 
er to not only suspend a statute but to bring into life, into force and ef- 
fect a repealed statute, by a simple order on their records? 2. U 


However this may be, I am releived from doubt and uncertainty so’ 
far as regards this case now before us. If the acts of 1845 the general. 
law concerning roads and highways, be repealed so far as regards Ma-. 
rion county and the ten others; and that is what the defendant contends 
for, still it will not benefit him. He is charged with an offence under 
that act before the act of 1849 repealed it. This offence was charged 
as complete on the 6th of March, 1849; at.that time the road law of 


the 
1845 was in full force, at all events in Marion county. Now if I take it 7 
for granted that the acts of 1849, of the 9th of March, repealed the acts ra 
of 1845, and this repealing act had no saving clause as to prosecutions “ 
or offences, still there is another and a general statute which steps in ous 
and does:away: with the necessity of inserting a saving clause in any 1 
repealing statute. See Digest 1845; chap. 101 ; Revised Statutes, page -" 
688, sec. 15. ‘No offence committed, and no fine, penalty or forfeiture 
incurred previous to the time when every statutory provision shall be 
repealed, shall be affected by such repeal ; but the trial and punishment 
of all offences, and the recovery of such fines, penalties and forfeitures 
shall be had in all respects as if the provision had remained in full 
force.” id 
Sec. 26. No action, plea, prosecution, civil or criminal, pending at lit 
the time any statutory provision shall be repealed, shall be affected by ti 
such repeal, &c., &c. s} 
These sections of the statute do away with the necessity of any other ce 
saving clause. By the 16th section the offence is rendered still liable 
to a prosecution. By the 16th section the pending prosecution is pre- in 
served from the repealing effect. : st 
In this view of the law governing this case, the court below erred in hi 
sustaining the defendant’s motion to quash the indictment. 


Its judgment is-therefore reversed, and this cause is remanded. 
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JOHN SCHMIDT vs. STATE OF MISSOURI. 


1. Where a person acts as the clerk or agent of another in selling spiritous liquors for him 
if his employer has no license authorizing him to sell, either may be indicted. 


2. Upon the triaf of an indictment for selling liquor without license, if the defendant has a 
license, it devolves upon him to produce it. 


APPEAL from St. Louis Criminal Court. 


Lack.anp, for the State. 


I. If the defendant sold by his clerk or agent, he is liable as wellas the clerk. Hays vs, 
the State, decided at the last May term of this court. 

II. Nor did the court err m instructing the jury that it was incumbent upon the defendant 
lo produce his license to sell, and in default thereof they must find that he had no license au- 
thorizing him to sell. Wheat vs, the State, 6 Mo. 455. 

The action of the court below touching the question of evidence cannot be reversed by this 
court, because the evidence is not preserved. 

The court rightfully overruled the motion in arrest. The indictment is good. Itis not bad 
for duplicity. State vs. Presbury, 13 Mo. 345. 


Ry.anp, J., delivered the opinion of the court. 


This case presents the instructions given below for our adjudication. 

The evidence is not saved nor presented to us. We presume the ey- 
idence justified the court in giving the instructions : if so, we must be- 
lieve there was proof that the clerk of the defendant by his direc- 
tions and‘ under his control and employment sold the intoxicating or 
spiritous liquors mentioned in the indictment, and that there was no li- 
cense to the defendant authorizing him to sell, &c. 

We find no fault with the instructions given. The grand jury might 
indict either the master or the clerk, and having indicted the master, it 
shall not avail him to say his clerk sold the liquors at his grocery under 
his control and direction. 

If this could avail the employer, he would only have to employ a 
clerk, irresponsible in a pecuniary point of view, and there he might 
carry on this demoralizing and pauper-making business without license 
and in defiance of law. 

We think he should suffer for the acts he makes and directs his ser- 
vant to perform. It is his duty to produce his license ; having failed to 
de so, let him pay the penalty. 

Judgment affirmed. 
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ROBERTS atras WARD vs. STATE OF MISSOURI. 


The city officers of the city of St. Louis arrested the defendant as a vagrant under the 
city ordinances, and discharged him again upon his promise that he would leave the 
city within a specified time. After the time had elapsed, the deceased again, without a 
warrant, arrested defendant under an order from the head of the police, and was killed 
by defendant in resisting the arrest. 


Held, 


1. That if the arrest by the deceased was made solely because defendant had broken bis 
promise to leave the city, it was illegal; but if made because defendant was at the time 
a vagrant within the meaning of the city ordinances, then it was legal. 


2. Whether the arrest was made by deceased under circumstances which would constitute it 
legal or illegal, is a question of tact which should be submitted to the jury, wader proper 
instructions from the court. 


3. If the arrest was illegal, and the ceceased was killed hy defendant in resisting it, in the 
absence of proof of express malice, the killing would only amount to manslaughter. 


4. The use of a deadly weapon in resisting an illegal arrest of the person is not sufficient to 
constitute the killing murder. 


APPEAL from the St. Louis Criminal Court. 


STATEMENT OF THE CASE. 


Appellant was indicted at the term of the criminal court, along with one Richard 
Jones, forthe murder of Ephraim Hibler, a policeman of the city of St. Louis, and on the 
trial of said charge at the September term of said court, was found guilty of murder in the 
first degree. 

On the trial of said cause the facts appeared as follows :— 

Appellant was arrested in the city of St. Louis, sometime during the month of May last, 
on a charge of vagrancy, pigeon dropping, or stealing. He was confined in the calaboose 
some seven or eight days, when he was discharged by virtue of an agreement made between 
him, the city marshal, the recorder, and city attorney, whereby he promised to leave the 
city after the stipulated time. The marshal gave the order for the second arrest, because, as 
he testified on the trial, he, Roberts, was a dangerous and suspicious character, because he 
did not leave the city according to agreement. A few days after this, officers Ephraim 
Ribler and Hehn undertook to arrest Roberts at the Marengo coffee house. Roberts was in 
the bar-room. When the officers entered, he rushed through the mner door of the back room 
and endeavored to make his escape through the door out. The door was locked, and 
he was detained until the officers came up. They both told Roberts that they had 
orders to arrest him for vagrancy, and that he must go with them.. Roberts resisted, 
and said he would not go. During this time, Jones was striving to open the door, with 
a bundle of keys. He succeeded, and endeavored to rescue Roberts from the offi- 
cers, but did not succeed. Jones then went out, and the officers pulled Roberts out upon 
the middle of the floor—a scuffle ensued, during which Roberts snapped a pistol at officer 
Hahn, who knocked him down. Jones having returned asked Robeits where his other one 
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was; Roberts answered that he did not have it’ Jones then went up to him and fooled with 
his coat—stepped back and told him to look in his pocket. Roberts was then pulled by the 
officers into the bar-room, when he got between the counter and the wall, and swore he 
would not go. Said he would rather die*than be sent to the‘work-house. Then said, “By 
God, I'l] shoot!” He then bent down, twisted a pistol around in his coat pocket, and dis- 
charged it. The lvad took effect on Ephraim Hibler, who died of the wound. At the time 
of the shooting, Hibler had hold of one side of Roberts’ coat cullar, and Hahn hold of the 
other, and were persuading him to go along. Roberts then broke loose and fled, but was 
overtaken, knocked down and carried to the calaboose. About thirty minutes elapsed from 
the time the officers entered the house until the time of the shooting, and the events trans- 
pired about 12 o’clock at night. 

The State offered in evidence an ordinance passed by the city council of St. Louis, being Ordi- 
nance No. 2364, and entiled “An ordinance concerning vagrants.” Also, Ordinance No. 2410, 
entitled “An ordinance establishing and regulating the police department,’’ and read therefrom 
sec. 12, which is as follows: ‘*That it shall be the duty of privates to be punctual at roll call 
at the second district station house; to obey punctually and to the best of their ability, the 
orders of ihe chief of the police, the captain of the city guard, and the lieutenant to whose 
command they may be assigned; to remain on their respective beats, and not to leave the 
same excépt in the discharge of their respective duties; they shall, to the best of their abili- 
ties preserve order, peace and quiet throughout the city; they shall arrest all persons found 
in the act of violating any law or ordinance, they shall arrest all persons found under suspi- 
cious circumstances, and who cannot give a good account of themselves, and convey all 
persons so arrested to the station house of the district in which any arrest may be made, and 
report to the lieutenant of such district the cause of the arrest, the names of the witnesses, 
and all facts connected therewith. 

“The members of the guard shall have authority to enter any house, enclosure or other 
place where breach of the peace, or crime, or breach of ordinance has been, or is being, 
committed, and to arrest the offender-or offenders; but shall not enter any dram-shop, bawdy 
house, ‘or other place of degradation, except in discharge of their cuty.”’ 

During the course of the trial the State offered the evidence to show the defendant guilty 
of acts constituting vagrancy, which was objected to and objection sustained; to which State 
excepted. 

The defendant then offered the following instructions, which were refused by the court, to 
which refusal the defendant excepted : 

“That unless the facts prove wilfulness, premeditation and deliberation, the killing cannot 
be murder in the first degree. cs 

“That a police officer has no legal right to arrest a citizen without a legal warrant, unless 
for an offence committed in his presence; and the verbal order of the city marshal is not such 
u warrant, and a citizen has the right to resist the execution of an order so granted, and if 
by such resistance the police officer is killed, in the heat of passion without the design to 
effect death, by a dangerous weapon, the killing is manslaughter in the third degree. 

‘‘That if the killing in the present case was by the accidental discharge of the pistol by 
the prisoner while in the heat of passion, the killing is not murder. 

“That a police officer, acting beyond the scope of his authority in making an arrest, is a 
trespasser, and a citizen is authorised to resist an unlawful arrest, whether the attempt be 
made by a police officer or a privaie citizen. 

“That a police officer making an arrest without a warrant, in a case where a warrant is 
necessary by law, is acting beyond the scope of his authority, and the citizen is authorized 
to resist such at*empt to arrest. 

‘That a police officer is not authorized to make, or justified in an attempt to make, an un- 
lawful arrest, by reason of the command of a superior officer. 

“*‘ Any agreement made by the prisener to leave the city within a given time, is not bind- 
ing upon him, and the non-compliance therewith does not furnish a legal cause of arrest, 
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“An officer is empowered to arrest—fst. In case of violation of law committed under his 
personal observation. 2d. Where he has good reason to believe that a felony has been com- 
mitted. And, 3d. By virtue of a warrant issued by an authorized officer, and all arrests 
made uader other circumstances are illegal, and violence may be used if necessary to resist 
the enforcement of them.” 

The court instructed the jury as follows: 

“If the jury believe from the evidence in the cause, that the defendant did kill the de- 
ceased Ephraim Hibler, as charged, and that he did so kill wilfully, deliberately and pre- 
meditatedly, and in malice, you will find him guilty of murder in the first degree. 

“It is not necessary to prove the deliberation and premeditation for any particular length 
of time before the homicide took place, and if the jury believe from the-evidence that John 
Roberts took the life of the deceased, and that before the killing, the said Roberts did mali- 
ciously design to commit the homicide upon the deceased, or any other person who at- 
tempted to arrest him, and also that at the time he killed the deceased he intended to do the 
deed, and that such killing was not done in the heat of passion, nor is not excusable or jus- 
tifiable homicide, you will find the defendant guilty of murder in the first degree. 

“In passing upon the malicious intent, it is lawful for the jury to consider the weapons 
used at the time of the homicide, aud the mauner of using them. 

“If the jury believe from the evidence that witness Jones, or any other witness, has wil- 
fully and knowingly testified falsely to any material fact in the cause, you are at liberty to 
rejeet the whole, or any part, of the testimony of such witness, inconsistent with the other 
truthful evidence in the cause. 

“If you entertain a reasonable doubt of the guilt of the accused, you ought tofacquit.” 

To the giving of which instructions by the court on its own motion, the defendant ex- 
cepted. 

The jury then found the defendant guilty of murder in the first degree. 

The defendant then filed his motion for a new trial, which was overruled by the court, and 
to the ruling of which defendant excepted. 

Defendant then moved a stay of proceedings, and asked an appeal to this court, which 
was granted. 


Tompson & Mauro, for appellants. 


I. That where an officer attempts illegally to arrest a person, and such attempt is resisted, 
and the officer is killed in the attempt, the killing is extenuated from murder to manslaughter. 
Ist Chit. Crim. Law, p. 23; 1 Russell on Crimes,:p. 592; Whart. Am. Crim, Law, p. 277, 
236, 266; Rev. Stat. 1845, p. 347. An illegal arrest is 7, an unlawful act as is contempla- 
ted in sec. 12, art 2d, of crimes and pun., Rev. Stat., “45, p. 347. 

II. The second instruction given by the court was calculated to mislead the jury. ‘The 
words used by the court, to-wit, “or any other person who attempted to arrest him,” were 
calculated to create in the minds of the jury that the nature of the crime-would not have 
been affected, even though the arrest was illegal. Whereas, under the circumstances of this 
case, the court should have laid down the law in relation to the power to arrest, and instructed 
the jury, thatif the facts in the case proved an ‘illegal’ attempt to arrest, they should con 
vict of manslaughter, and not of murder 


III, That persons cannot be arrested in this country but by the authority of the “law ° 
of the land”? Art. 5th Amended Constitution of U. S.; sec. 8 of art. 13, Constitution of -° 


Missouri. 


IV. That the law of the land in this country is: ist. The constitution of the U. S.,acts °° 
of Congress, and treaties made in pursuance thereof. 2d. The constitution of Mo. and acts of. ° 


the Gen. Assembly, not inconsistent with the foregoing. 3rd. The Com. Law of Eng., as 
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adopted by the General Assembly of Mo, To which may be added in this case, 4th. The 
ordinances of the city of St. Louis, passed in pursuance-to and in accordance with the 
powers delegated in her charter. State vs. Ledford,3 Mo. k., p. 102; 1N. H. Rep., p. 58. 

It seems then, that unless there is some law in existence, passed by competent authority, 
authorizing the arrest of the appellants on the charge and under the circumstances of the at- 
tempted arrest, that such arrest was illegal. We will enquire then, what the common law 
rule is in relation to arrest, and then see if the statute of Missouri, or any ordinance of St. 
Louis city, passed in pursuance of powers delegated, has changed the circumstances which 
attended the one in question. It is then insistea— 

V. That the power of police officers to arrest without warrant, is confined to cases when 
a felony has been committed, or where there is a reasonable ground to suspect a felony has 
been committed, and thatthe party suspected was guilty—where a reasonable charge of fel-~ 
ony is made to them, or the hue and ery levied, and for such misdemeanors, breaches, &c., 
as may be committed in their presence. 2 Hale’s J.C. p. 84, 88 and following; 1 Russell on 
crimes, p. 595, 598 and following; Stevens Nisi P:ius, p. 2127; Hawkins P. C., 3 vol., p. 129 
and following; 4 Black. Com., 292; Findley vs. Pruit, 9 Port. Rep., 195; Holley vs. Mix, 3 
Wend. Rep., 350; Eanes vs. State, 6 Hump. p. 53; Wakely ys. Hart, 6 Binney, 315. 

From these authorities it appears that the power of police efficers to arrest upon suspicion 
without warrant, is confined to cases where the commission of a felony. is the inducement to 
arrest. It was even doubted at common law whether a police officer could arrest unless a fel- 
ony had actually beencommitted. “But,” says Russell, (vol. 1, p. 595) “it has since been 
determined, that an officer may justify an arrest on charge of felony on reasonable ground of 
suspicion, without a warrant.?’ “He may justify,” but upon him will lie the burden of 
proof, to. show that there was “reasonable cause of suspicion,” In this case there was no 
felony committed, nor any even suspected to have been committed. 

And the suspicion must not be a mere causeless suspicion, but must be founded on preg- 
nant circumstances, to afford a justification; (Findley vs. Prewit, 9 Porter’s Rep. p. 195,) 
and the reason of this rule is palpable. The safety of person and property requires, that 
those accused of such grave charges should be apprehended without delay. The indictment 
to escape by absconding is so strong, that otherwise apprehensions would be few. These 
reasons, however, do not prevail in cases of slight offences, such as misdemeanors, &c.; and 
the law regards liberty to be so sacred a right, that for trifling breaches, it does not authorize 
arrests without warrant, unless they are committed in the view of the officer; and in cases of 
affrays it does not exist after the affray is over. 1 Rus. on cr. p. 599 and following; Confey 
vs. Henley, 2 Esp. Rep. p. 540° And there is no distinction as to the power to apprehend, 
between one kind of misdemeanor and another; as, between breaches of the peace and fraud, 
but the rule is general; that after the commission of the misdemeanor, the power to apprehend 
without warrant ceases, (1 Russ. p. 601.) 

Suspicion that a person has on a former occasion committed a misdemeanor, does not jus- 
‘tify an arrest without a warrant. Fox vs. Gaunt, 3 B, and Ad. Rep. p. 789. That case is 
this precisely. 

And in the case of U.S. vs. Hart, 1 Pet. C.C,. Rep., which is relied upon by the State, it 
is decided that while in the act of commission of a misdemeanor, and officer ‘has the right to 
arrest without warrant, thus by implication at least deciding that the power does not exist on 
mere suspicion, 1 Pet. C. O. Rep. p. 390. 

It will be contended on the part of the appellee, that at common law, officers had power to 
arrest night walkers without warrant. But it must be observed, that that power only existed 
where there was reascnable ground to suspect a felony. - 1 Russ. p. 601; 2 Ld. Ray. 1296. At 
any rate it was.a misdemeanor at common law to be a night walker, and the power to arrest when 
caught in the act will not militate against the rule we have laiddown. 

And where the power was exercised to arrest vagrants without warrant, it was derived 
from an act of parliament specially authorizing it. Thus showing that at common law, it 
wasotherwise. 1 Russ.; note to p, 602. 







1 
{ 
i 
! 










SUPREME COURT OF: MISSOURI, 





Roberts, alias Ward vs. The State. 





The only case under the statute of this State, where an arrest'is authorized without war- 
rant, is where a felony has been committed, and the offender attempted to escape. Rev, Stat, 
1845, art, 2 of Prac and Proc. in crim. cases, and sec. 32 of said article. 

VI. The State having defined vagrancy, and affixed a penalty to the same, and having for 
the arrest of offenders, the city, in the absence of any special power conferred in its charter, 
has no authority to legislate iu conflict therewith. Rev. Code, p. 1070. 

VII. That the instruction of the court in the case of Jones in relation to arrest wos errone- 
ous for the reasons given above and the authorities quoted concerning arrest. 


LackianD, for the State. 


I. The court did not err in admitting the dying declarations of the dec’d., Hibler. A suffi- 
cient foundation for their introduction had been laid. All hope of recovery had expired. 1 
Greenl. Ev. § 158; Wheat. Cr. L. 179. 

II. The second instruction ought not to have been given. It does not contain good: law 
and is calculated to mislead the jury. It proceeds upon the idea that a police officer can 
only lawfully arrest when authorized by written warrant, or when an offence is committed 
in his presence. There are many other cases in which anarrest without warrant is legal. 
Evans ys. State,6 Hump., 53, Taylor vs. Strong & Blanchard, 3 Wend., 384; Wakely vs, 
Hadkal, 6 Binn., 318; Mayo vs. Wilson et al. 1 N. Hamp. 53. 

III. Admitting that the arrest of defendant was illegal, it does not necessarily follow that 
the offence is other than murder. in the first degree. If the arrest were illegal, it may be 
considerea as a legal provocation, and passion may be a reasonable inference or presump- 
tion of law. This is however, but a mere presumption or inference of law, which may be 
rebutted by proof as the presumption or inference of malice, or any other legal presumption, 
or inference. And it is contended that in this case the presumption or inference of passion 
from the supposed illegal arrest, 1s disproved by the witness, who states that defendant took 
his time and shot deliberately, and other evidence in the cause. It is thoughtless violence, 
rash and unrelenting rage that extenuates the killing. Com, vs. Daugherty, 1 Brown Rep. 
appendix 20; Com vs. Green, 1 Ash., 298. 

The court in the 11th and 12th instructions correctly gave the law governing the case to the 
jury, upon the questien of premeditatiou and deliberation. Baver vs, State, 5 Mo. 364; Mu- 
latto Bob vs. Commonwealth, 4 Dallas 145; Porm vs. McFail, Addison’s Penn. Rep. 255; 
Swan vs. State, 5 Hump. 136; Dale vs¢ State, 10 Yerger 551; Whitford vs. Com. 6 Rand. Va. 
Rep. 721; Anthony vs, State; 1 M. 269; Shoemaker vs. Ohio; 12 Ohio 43; People vs. 
Cranch, 13 Wend. 159; Com. vs. Green, 1 Ashm. 289; Com. vs. Dougherty, 1 Brown Rep. 
app. 18; State vs. Cheatwood, 2 Hill’s 8. Car. Rep. 464; State vs. Turner, Wright Rep. 30. 

IV. In the 13th instruction the court instructed the jury that in passing upon the question 
of malice, they might take into consideration the weapon and the manner of using it. There 
is no error in this instruction. 2 How. Miss. Rep. 655; Roscoe Crim. Ev. 683, 728 ;'1-Greenl. 
Ev. sec. 18; 1 Russ. on Crim. 658, 660; Rex vs, Dixon, 3 M. & 8.15; 1 Hale P.C. 440, 
441. ' 

V. The State contends that the arrest was legal upon the following grounds, to wits 

Ist. The States in virtue of their general police powers possess full jurisdiction to arrest, 
restrain and remove beyond their borders idlers, vagabonds and paupers. Prigy. vs. Com. of 
Penn. 16 Pet. 625. The State of Missouri as an independent sovereignty has the power to 
delegate the same authority to the’city of St. Louis, and has done so. 38 Sub. Div. ist sec. 
of 3d art. of city charter, passed 8th Feb., 1843, in the grant of power to said city, to regulate 


the police, &c. This grant of power authorizes the city to legislate upon the subject of va- 


grancy, and punish vagrants. Burty vs. city of St. Louis, 11 Mo.61. 
The 11th sub-division of same section and article of the charter grants to the city power 
“to establish, support and regulate night watch and patrols.” 
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ir Under the provision of the charter first mentione’l, the city council has defined vagrancy, 
at, and fixed the punishment. Ordinance No. 2384, passed March 29, 1850. 
Under the provision of the city charter Jast mentioned, the city has established a police de- { 
for partment; have appointed watchmen and defined their duties. Ordinance No. 2410, passed 
er, 10th April, 1850. The proof shows that defendant was a vagrant and a suspicious person, as 
described by the first section of ordinance 2384, and the deceased being a watchman, it was 
1e- made his duty by 12th section of ordinance 2410 to arrest defendant if found in his district. 


Again, by the ordinance No. 2410, the city marshal is made ex-officio chief of the police 
and has a rightto command the private watchmen, and it is their duty to obey, and the chief 
of police did command deceased to arrest defendz.nt, and the arrest is therefore legal, because 
it was in pursuance of the city ordinance. Wharton Cr. Law 267- 

2nd. The offence of vagrancy, as defined by said ordinance No. 2384, is an offence of omis- 


i- sion as well as commission, “‘as remaining in a state of idleness without visible means of sup- 
1 port,” &c. This is a continuous act, which constitutes the offence, and was in part commit- ; 
ted in the view of the deceased, and he therefore had the right, and it became thereby his du- 1 
Ww ty to arrest him, as for the breach of an ordinance in his view. And in such cases the officers 
an may arrest without warrant. Taylor vs. Strong & Blanchard, 3 Wend. 384. In Mayo vs. ' 
red Wilson et. el. 1 N. Hamp. 53, it is virtually decided that an officer may arrest any one with- } 
al, out a warrant whom he may suspect of being guilty of a misdemeanor. 
in 3d. It is contended by the State that this arrest is legal, because by common law a night 
watchman may without warrant arrest night walkers at unreasonable hours. Mayo vs. Wil- i 
hat son, et. al. 1 N. Hamp. 53; Lawrence vs. Hedgar, 3 Taunt. 14, 
be Defendant was properly arrested, and then discharged upon his promise to Jeave the city i 
p> within three days. He violated his promise, and was then liable to arrest under the old 
be charge, as well as for any subsequent violation of the vagrant ordinance.’ Com. vs. Hastings 
OD, 9 Met. 259. 
ion As night watchmen have to make their arrests in the night time, when warrants cannot be ‘ 
ok sued out, it would render them entirely inefficient in the performance of their duties jf they 
ce, were not permitted by law to arrest without warrant. City council vs. Payne, 2 Nott & Mc- 
ep. Cord, S. C. Rep. 475. 
As night watchmen are not authorized by statute or by order to execute any warrant, to : 
the search or seize, it follows that if they have not the right by virtue of their office to arrest 
fu- without warrant under the ordinances of the city, they can,only arrest under such circum- 
55; etances as would authorize a private citizen to arrest, and as to matters of arrest the watch- 
Va. man is no officer at all. | 
Vs. It is contended by the defendant that arrest by virtue of the ordinances and principles of 
ep. the common law, above referred to, without a written warrant in violation of the 13th section ' 
30. 13 article of the constitution of Mo, which provides that no warrant to search any place, or 
ion seize any person, &c., shail be issued, unless it describe the place, &c., to be searched, or 
ere person to be seized, and unless issued upon probable cause, supported by oath or affirmation. 
nl. | This provision cannot be construed to mean that there can be no legal arrest without a war- 
40, rant, issued upon probable cause, supported by oath or affirmation. It does not say that no 


one shall be arrested unless by virtue of a written warrant. It seems clear that this is only a 
provision in our constitution, to guard against an abuse of warrants authorizing search and 


at, seizure, by preventing general warrants (warrants not specifying the place to be searched or 
of person to be seized) of such character’to be issued, and is only a recognition of a common 
to law principle, as contained in magna charter, and the bill of rights. Mayo vs. Wilson et al. 
ec. 1 N. Hamp. 53; Wakley vs. Hart et al., 6 Binney Pa. Rep. 318. 

ate ._: The officers of justice are bound to assist each other in their several departments. Many 
ya- eases will not admit of the delay to obtain a warrant. “It is th€ policy of the law make the 

police effective. Com. v. Deacon,8 8. & R. Pa, 49. : 

vel ' A night watchman is often called upon in the night time to arrest for a misdemeanor upon 


the information of a private person not under oath; and if he were compelled first to obtair. 
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warrant, the law and ordinances of the city would cease to be a protection to the citizens, be. i 
cause to obtain warrants at such unreasonable hours is almest impracticable, and would cer- 
tainly render the law ineffective by giving ample opportunity for the offender to escape. It 
js for this reason the law allows sheriffs, constables and particularly watchmen, to arrest with. 
out warrant, and if this authority be abused the offender is liable to indictment, and the suf- 
ferer can obtain relief by habeas corpus, and damages by action for false imprisonment. Com, ) 
vs. Deacon, 8 S. & R. 49. 
“‘ A constable who had verbal orders from the magistrates to apprehend all thimble-riggers, 
attempted to apprehend the defendant and his companions, who were playing at thimble-rig 
in a public fair, and succeeded in apprehending one of bis companions, whom the defendant 
rescued, and afterwards in the evening seeing the defendant in a public house, endeavored to 
apprehend him, telling him that he did so for what he had been doing in the fair ; the defend- 
ant escaped into a privy, and the constable called others to his assistance, broke open the 
privy, and attempted to apprehend the prisoner, who stabbed one of the party. It was held 
that the constable had an authority to apprehend the defendant.” Wharton’s Criminal Law, 
267; Rex vs. Gardner, 1 Mood C. C. 390, Deceased informed the defendant that he was an 
officer ; said it was his duty to arrest ; called upon by-standers to assist him, and displayed 
his baten or official staff. This is a sufficient notice of the official character of the deceased. 
Wharton's Criminal Law, 268. 7 
The city marshal being ex-officio chief of the police, ordered the deceased, Hibbler, to ar. 
rest defendant. The law in such cases presumes that the marshal acted within the scope of 
his authority, and simply did his duty in ordering such arrest, and the law therefore pre- 
sumes, as the proof shows, that there was a lawful charge then pendidg against said defend- 
ant in the recorders court, and that it was the duty of said marshal to have defendant arrested 
to answer to the same. 


Napron J., delivered the opinion of the court. 


No question arises on this record, except the one growing out of the 
refusal of instructions asked and the giving of others in their stead. 
The court gave no instruction to the jury in relation to the power of 
an officer to arrest without warrant, and this omission is the matter 
principally complained of. It cannot be denied, that the legality of 
the defendant’s arrest was a material question in determining the char- 
acter of the homicide. It is well established, that where persons have 
authority to arrest, and are resisted in the proper exercise of such au- 
thority, and killed, such homicide is murder in all who have taken part 
in such resistance. Foster 270; 1 Hale P. C., 465. On the other hand, 
where the arrest is illegal, the offence is reduced to manslaughter. 
Comm’th vs. Drew, 4 Marsh. R., 396. | Three things it is said, must be 
attended to in matters of this kind; the Tegality of the deceased, au- 
thority, legality of the manner in which he executed it, and the defend- 
ants knowledge of that authority. \it is unnecessary here to dwell up- 
on the "EWofest Fequisiter; since the testimony was clear that the de- 
fendant was duly apprised of the official character of the deceased, 
_jand that the arrest was conducted with no unnecessary violence and 
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Ne. in a way to which no just exceptions could be taken. The important 
% question was, whether the deceased police officer, who arrested the de- 
th. fendant, had any authority for so doing. 
uf By the common law, arrests were permitted without warrant, in cases 
=. of felony, or suspicions of felony, and in cases of breach of the peace 


and other misdemeanors committed in the presence of the officers. So 
at the common law, a constable might arrest night walkers, or persons 


nt reasovally suspected of felony. This power of arresting without war- 
4 rant has also been extended to many other cases in England by statute. 
: These statutes authorize constables ard other peace officers to apprehend 
Id -vil_ disposed persons, suspected persons and reputed thieves. The 
W; stat. 32 Geo. 3, C. 17, empowers constables, watchmen, &c., to ap- 
prehend reputed thieves, frequenting the streets, highways and avenues 
d. of public resort and convey them before a magistrate. 
The ordinance of the city of St. Louis in relation to the police of 
> the city contain some provisions very similar to the foregoing. The 
* ordinance No. 2364 declares: 
d- ‘‘Ajl able bodied persons, who not having visible means to maintain 
‘ ‘themselves, lives idly, without employment; or, are found loitering or 
rambling about, or wandering about and lodging in groceries, tippling 
houses, beer houses, out-houses, sheds or stables, or in the open air 
and not giving a good account of themselves; or wandering about and 
begging; or going about from door to door begging; or placing them- 
e selves in the streets or other thoroughfares, or in public places to beg 
or receive-alms; all keepers or exhibiters of any gambling table or de- 
of vice; all persons who for the purpose cof gaming, travel about or re- 
r main on steamboats, or go from place to place; and all persons, upon 
of whom shali be found any instrument or thing used for the commission of 
- burglary or for picking locks or pockets, and who cannot give a good 
e account ef their possession of the same, shall be deemed vagrants.” 
- The second section of this ordinance says, that any such person 


) found in this city shall be arrested and taken before the recorder, &c., 
, to be tried. : 
The ordinance No. 2410 provides: “It shall be the duty of the pri- 


° vates (policemen) to be punctual at roll ca!l—to obey punctually the 
4 order of the chief of the police; &c. They shall preserve order and 
? peace and quiet throughout the city—they shall arrest all persons found 
4 under suspicious circumstances, and who cannot give a good account 
F of themselves, and convey all persons so arrested to the station house, 
’ &e. They shall have authority to enter any house, enclosure or other 
place where breach of the peace or crime, or breach of ordinance has 
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been or is being committed, and to arrest the offender or offenders, &c.” 
We cannot doubt that it was the design of these ordinances to em- 
power the police officers of the city to arrest, in specified cases, with. 
out warrant. It is quite apparent that such regulations would be 
inefficient in a large city and of little practical utility, if a formal war- 
rant or complaint were in all cases essential to authorize an apprehen- 
sion. Where persons are found Jiotering about and lodging in groceries, 
tippling shops, &c., or begging from door to door, or with burglarious 
instruments upon them, the officer so finding them is required to arrest 
them and take them before the recorder. 

The evidence in this case tended to show that this arrest was made 
under instructions from the marshal who is,head of the city police—that 
this officer’s order was given, because the defendant had given his pro- 
mise upon being discharged from an arrest for vagrancy to leave the 
city within a certain time and had not kept it; because, in the opinion 
of the marshal, the defendant was a suspicious and dangerous charac- 
ter; and because the marshal believed him to be a vagrant. 

It is quite apparent that the breach of promise by defendant did not 
of itself warrant the arrest. The agreement between the city authori- 
ties and the defendant was not outhorized by any law or ordinance, and 
was void, and a breach of it was no offence. 

It may be, however, that the defendant was a suspicious character ; 
that he was a night walker; that he was found with burglarious instru- 
ments upon him; or in the actual commission of some offence against 
the peace of the city or some ordinance made in pursuance of the char- 
ter. It was the province of the jury to determine this, under proper 
instructions from the court. If the jury should be of opinion that the 
arrest was made solely because the defendant had committed a breach 
of promise with the city officers by remaining in the city limits beyond 
a stipulated time, the arrest was illegal. 


We are of opinion that the legality or illegality of the arrest in this 
case might affect the degree of guilt of the prisoner, although we do 
not undertake to say that under the circumstances of this case, such 
would be the result. The general rule is, that a homicide committed in 
resisting an illegal arrest is manslaughter merely. Yet there may be suf- 
ficient evidence of express malice, even in case of an illegal arrest to 
ustify a finding of murder. R. V. Stockley 1 East P.C., 310; I R. V. 
Sustis Fater, 135; 1 Hale P. C., 465. 


It is not competent for this court to say, that the arrest in this case 
as legal or illegal, nor is it in our power to determine that in either 
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event, the facts were sufficient to make out a case of express malice. 
This is for the jury under instructions from the court. 

The third instruction given by the court was proper enough; but it 
will be observed, that an attempt to coerce a man’s person is not upon 
the same foot in the eye of the law as a trespass uponhis property. In 
the latter case, the use of a deacly weapon is sufficient to constitute the 
killing a murder, but this is not the law in an illegal arrest of the per- 
son. Comm’th vs. Drew, 4 Mass. R., 391. - 

The second instruction given by the criminal court must have been 
based on the assumption that the arrest was a legal one; although the 
court had declined giving any instruction relative to the legality or 
illegality of the arrest. The question, whether the homicide was com- 
mitted nnder the prosecution of an illegal arrest, or not, was not sub- 
mitted to the jury; although it was presented in several instructions 
asked on behalf of the defendant. 

There was certainly very strong proof in the case to show great de- 
liberation on the part of the deceased, and although we might not an- 
ticipate a different result upon a second trial—we feel it our duty to 
order one, on the ground that the instruction of the court did not put 
the jury fully in possession of the law applicable to the case. 

Judgment reversed and cause remanded. 





SMITH er at. vs. THE STATE OF MISSOURI. 


1. The common law concerning the offence of riot is not in force in this State. 
2. In order to constitute a riot under the 6:h sec. of the 7th article of the act concerning 


crimes an! punishments, it is necessary that the act done or attempted should be an 
“unlawful act,” and done in a violent or turbulent manner. 


APPEAL from St. Louis Criminal] Court. 


STATEMENT OF THE CASE. 


Smith and others were indicted for a riot under the Gth sec., 7th art. of the act conceruing 
crimes and their punishment. R.C. p. 394. 
The defendants were arrested and brought into court, and plead not guilty, end on the 23th 
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August, 1849, went to trial, when Levi, James and John Smith, John Ball, Silas W. Ganiot 
and John Prant were found guilty. 

Walter Adams wes sworn as a witness for the State, who testified among other things in 
substance, that he was employed by Wm. C. Maitin to split rails for him and do other work 
for him, and that he with others had built the house for Martin, that was torn down by the 
defendants. That on the evening befose the riot, Levi Smith, John Smith and John Pall 
came to the building and wanted witness and the other men at work in the house to assist 
them in pulling the house down, which wvitress refused to do. One of the troop said it 
should be done. Smith said they had come to tear down the house, but they could not do it un- 
less there were moreofthem. Levi Smith returned next day with nine others, and defendants 
pulled down the house, and then set fire to the ruins, and they were consumed. Witness had 
then ben working some two or three weeks in Wm. ©. Martin’s employ, and with others 
had built the house for Mr. ‘Martin, and were then occupying the house on the land of 
Martin. That prior to the commencement of pulling down the house, Smith and his party 
ordered him (witness,) and the other inmates to leave—that they did not resist the pulling 
down of the house, because there was no use to resist. 

On the cross-examination, the defendants’ counsel asked the witness the following question; 
When Levi Smith told you he came to pull down the house, and told you to leave it, did he 
at that time tell you that the land was his; that he had purchased it from Wm. C. Martin? 
This question was objected to by the State. and the objection sustained, to which defendants 
excepted. 

Jalin Ragen was then sworn for the State, who stated, among other things, that when he 
was ordered to leave the house—he cid so for fear of being hurt by the falling timbers. 

John Carter was then sworn as a witness for the State, who testified substantia!ly as 
above. 

On his cross-examination he was asked the following question by defendants: Who was 
with you at work when he, (Sinith) forbade the cutting of rails? Objected to and objection 
sustained, to which exception was taken. Defendants exhibited a transcript of a judgment 
sworned before V. C. Music, a justice of the peace in favor of Levi Smith against John Car- 
ter and others in trespass, for cutting timber on plaintiff’s land, in St. Louis county, St. Fer- 
dinand town, and then asked the following question: Are you the satne John Carter, who. 
with others was sued by Levi Smith before Justice McClure for trespassing upon his land? 
Ol jected to—objection sustained—excepted to. Defendants’ counsel then asked the follow- 
ing question: “‘Is the land, for trespassing on which you were sued, the same piece of Jand 
on which you were building the log house which defendants pulled down?” Objected to— 
snstained—exception taken. 


The defendants’ counsel then asked the following question: “Were any other persons sued 
with you by Levi Smith before justice Music?” Objected to—sustained—exceptions taken. 

Wn. C. Martin was then introduced as a wiinees for the State, who swore, among other 
things, in substance, that he bought the tract of land on which the house in question was 
situated, of the heirs of Frederick Bates; upon (he reputation of Levi Smith, insisting that 
the title of Bates’ heirs was good. ‘That Smith a'terwards bought of him only such title as 
hehad acquired of the heirs of Bates. Afterwards (Mutin) he acquired the legal title of 
Hempstead. That after he had acquired ihe ta‘ter titie of H., he had offered to compromise 
with Smith and give him back the purchase money wit legal interest thereon. ‘Ihat he 
was in actual possession of the land at the time the same was demolished, and had been in 
possesson for about two weeks. 

Defendants counsel asked the following question: “What did you pay Hempstead for his 
title?” Objected to—sustained—exceptions taken. 

Here State closed. 

"efendants then offered in evidence the transcript of suit by Smith vs. Carter et al., for 
cetting timber on land in question. Objected to—sustained—exceptions taken. 
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Defendants then offered in evidence a deed made by Wm. C. Martin andéd wife to Levi 
Smith for the land in question, which was the same deed alluded to im the testimony of Mar- 
tin. Objected to—overruled—exceptions taken. 

After introducing some witnesses, who testified as to the character of defendants for peace, 
defendants closed. 

Defendants asked the following instructions: 

Ist. “If the jurs believe that Martin, by the deed which he gave Smith, and which is in 
evidence, conveyed ali the tit'e to said land which said Martin then had, this is a fee simple 
conveyance, although it be a mere quit claim.”? 

2nd. Hf the jury believe that Martin conveyed by a quit claim deed the land in question, to 
Smith, and that Smith thereaiter entered onthe land, and cut timber thereon, or exercised acts 
of ownership thereon, this was an actual and lawful possession of the whole of said piece of 
land by Smitn, and any entrance thereon afterwards by Martin, without Smith s consent, and 
without the authority of law, mide Martin a trespasser, and Smith was justified in using 
sufficient and necessary force in putting Martin off such Jand. 

4th. “Cutting timber on land, erecting buildings thereon, without lawful right, such as title 
thereto, or the consent of the owner, does not give the person doing such acts the lawful pos- 
session to such land. - 

Sth. A person, not the owner of land, erecting a house thereon, does it of his own wrong, 
and tre house belongs to the owner of the land, unless there be some agreement to the contrary 
between him and the owner, or unless as the tenant of the owner erects such housedor the pu:- 
poses of trade. 

6th. Before the jury can convict, they must be satisfied that the defendants destroyed the 
house in question in a forcible, violent and turbulent manner.” 

The court refused these instructions, to which the defendants excepted. 

The court then gave the following instructions : 

Ist. “Every tumultuous disturbance of the public peace by three ur more assembled to- 
gether, by their own authority, with the intent mutually to assis! one another against any who 
shall oppose them in the execution of some private object, and afterwards executing the same 
in a violent and turbulent manner to the terior of the people, whether the act is lawful or un- 
lawful, is ariot. It, therefore, you find from the evidence that the defendants, or any three 
of them, in the county of St. Lonis, and within one year before the finding of this indictment, 
did assemble together at the piace described iu the indictment. withthe intent mutually to as- 
sist one another to burn or destroy a house, as mentioned in the indictment in the course of 
construction by Wm. Martin, or his agents, and that the saiu house was in the posses-ion of 
said Martin or his agents, and that the defendants did so burn or destroy, to the ‘error of the 
people then and there being, in a violent and turbulent manner, you wil find the de‘endants 
guilty of a misdemeanor, and assess their punishment by imprisonment in the courty jail not 
exceeding one year, or by fine not exceeding five hundred dollars, or by both such fi:.e and im- 
prisonment.” 

2nd. “Much has been said upon the subject of leg1l possession, actual possession. and con- 
structive’possessior of the lind upon which the house stood, mentioned in the indictment. 
If you find from the evidence that the work men engaged in the construction or finishing of the 
house mentioned in the indictment, wee the workmen emploved by Win. ©. Martin, ard that 
said Martin did either by himself or bis workmen, ent tinder from the land for the purpose of 
building said house, avd that the workmen of said Martin were in said house, and in ‘he em- 
ploy of said Martin at the time the defendants came there and committed the depredatio sa} 
leged in the indictment, then, in law, the said Martin was in sufficient possession, and had 
eifficient propeity in said house for the purpose of this indietment.”” 

3rd The bus‘ness transaction between the said Martin and the elder Smith, can only be con- 
sidered by the jury in passing the measure of punishment, and is a proper matter of consi. er- 
ation for that purpose; to the giving of whichde'endants excepted. 

Defendants were found guilty, and moved for a new trial for the following rea-ons - 
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1, Because the verdict is against evidence, against iaw and evidence, and against the weight 
of evidence. 

2. The court erred in refusing testimony offered by the defendants, in excluding testimony 
to which defendants were entitled on a cross examination of the witnesses examined by the 
State. 

3. The court erred in instructions given by it to the jury. 

4 The court erred in refusing instructions asked for by defendants, 

5. The verdict is in other respects illegal and void. 

The court overruled the motion for a new trial, and defendants excepted. 


Bienneruassett & Simmonps, for appellants. 


This instruc‘ion (No. 1, as given by the court) is illegal in this: that it declares whether 
Smith and the other defendants hed a ri: ht or not to pull down the house, yet if the jury be- 
lieve that it was done by force, &c., they should convict. It may be true, that at the common 
law, it was a riot to do a Jawful act by unlawful means, but our statute has altered the com- 
mon law in that particular, the 6th section of the riot act making the gravamen of the offence 
the doing of an ualawful act. It was in this particu’ar that the court was led into the error 
which it is cloimed it committed. The court looked to the common law definition of the of- 
fence, without examining our statuteon the subject. It may be contended that our statute does 
not abrogate the common law as to this offence. It may as well be said that our statute de 
fining murder in the 1st degree, justifiable and excusable homicide, and mans!aughter, in the 
fc ur different degrees, does not change the common law definition of murder and man- 
slaughter. The common law is only preserved in the definition of murder in the 2d degree, 
and then it is done by express enactment. * Assuming sucha positon is assuming nothirg less 
than that our legislature cannot abrogate the comion law as to any criminal offence, made 
such by that law, It is insisted that where our statute defines an offence, thai distinction sa- 
persedes the offence on the same subject matter created by the common law, and this position 
is maintained on the general principles of construction. If two statutes be enacted on the 
same subject, one repugnant to the other, the latter repeals the reformer by implication, with- 
out a repealing clause, and the same rule must apply to the common law and a statute. If the 
common law says that a man takingthe life of another by administering poison, shall be 
guilty of murder in the first degree, and our statute defines murder to be the shooting of an- 
other, which is to prevail? In this illustration, it will be seen that what was murder at the 
common law, is not murder by our statute, and so if the common law declares the doing of a 
lawful act by unlawful means, or an unlawful act by ‘awful or unlawful means to be a riot, 
and the statute omits that part of the definition, to wit: the doing of a lawful act, &c., and 
only says that the doing of an unlawful act shall be a riot, we are to suppose that the legisla- 
tare had some object in this omission, and that was to change the common law definition of 
the offence, and to enact that what would be a riot at common !aw is so no longer, the statute 
modifying the offevce as it has donein murder, manslaughter, &c. Theinstruction complained 
of is in the exact words of the common law definition of ariot. Hawk. Pc. b. le. 65,81 
(1,) Roscoe, p. 726. But this definition is not retained in our criminal code. If such had 
been the intention of the legislature, the words of the common |!aw definition would have been 
introduced into the statute, or provision would have been made for the punishment of the of- 
fence without defining it, leaving its eonstituents as they existed at common law. Thus a 
common barrator may be punished under or statute; but are we to go back to the common Jaw 
to ascertain what constitutes barratry ? In a majority of eases, the rules of the common law 
in relation to the definition of offences, have been modified aud charged by our statutes, and 
in the case of ariot, the distinction between the statutory and common law definition is gs 
clearly drawn as in any other instance. If the statute is to } revail, and this case is to be zoy- 
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erned by its principles, it is contended that the instruction given by the criminal court is er- 
roneous, and that its judgment in consequence thereof should be reversed. 


LackLanp, for the State. 


The only questions for our consideration are, 

I. Whether the court erréd in admitting or rejecting evidence. 

If. Whether the court erred in giving or refusing instractions. 

The proof shows that Martin had been in actual possession of the land upon which the 
house in question was situated for about two weeks; at various times during which he, per- 
sonally, and by his hands employed, had made fence tails thereon, and hail erected a house 
thereon, in possession of which, he (dy his hands) had been for two or three days, and de- 
fendants assembled, and with force and violence pulle! dowa the house, then set fire to the 
ruins, to the terror of the hands of Martin then and there being. 

If Martin was in possession of the house in question at the time the defendants pulled the 
same down, without any other title, this is sufficient as against rioters. State vs. John Ben- 
net, 4 Devereaux & Batte, N. C. Law Rep. p. 43. 

III. The court did not err in overruling the question asked witness, Walter Adams, as to 
what Levi Smith said to them about his having purchased the land on which the house stood 

-froin‘Martin. Because it is irrelevant, the only question being, who was in possesgion ac- 
cording to the above decision. I apprehend the I7.w would not allowa man to commit a riot 
to the terror of the people in demolishing his own house, if there was no adverse pos- 
session. 

IV. The court did not err in overruling the question asked the witness, Jno. Carter, by de- 
fendants, as to whether others were at work with him, to wit, at the time Smith forbid cutting 
timber and making rails 1st. Because it assumed a fact to be proven whichis proved by the 
record, to wit: that Smith had prohibited the witness making rails in a certain piece of land. 
and. Because it has no bearing upon the question of whether Martin was in possession of the 
house, and defendants with force and violence demolished it 

V. The court did not err in overruling the question as to whether witness, Carter, was the 
same person sued by Smith in trespass before Music, because it was foreign to the issue; and 
the same reason is good as to all the questions asked by the defendants counsel in relation to 
said suit in trespass. 

Nor did the court err in refusing to admit the recor in the case of Smith vs. witness, Car- 
ter et al. for trespass. Ist. Because the State is no party to the record. 2d. Because, al- 
though the defendants in said suit and Martin may have been trespassers, yet this does not 
hinder the defendants from being guilty of a riot in demolishing the house. A party may be 
guilty of a riot in doing alawiul act: i.e, the act done may be lawful, but the manner of do- 
ing it constitutes the offence. 1 Iredell, p. 30. 

VI. The court did not err ir refusing the instruction asked for by the defendants; because 
ali said instructions, except the last, were mere abstract principles, not applicable to this 
cause,and we do not admit that said instructions (excepting the last) were correct, even if 
said instruction were applicable. 

If the last instruction asked by deferdants be good, the same ptinciple is contained in the in- 
structions given by the court. 

The cout did not err in giving instructions in support of the principles therein contained. 
See 5 Devereaux & Batte, 43; 1 Iredell, 30. 


Ryuanp, J., delivered the opinion of the court. 


From the above statement, it will be seen that the important question 
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in this case, arises from the instruction which the court gave to the 
jury. 

This question involves the fact, whether the common law concerning 
the offence of riot is in force within this State or not. 

The legislature of this State at their session in 1824 & 5, in 1834 
& °5, and in 1844 & ’5, have enacted general provisions upon the sub- 
ject of riots, routs, &c. And this indictment against Levi Smith and 
others, is found under the provisions of the act concerning crimes and 
punishments. Art. 7, sec. 6, of 1844 & ’5. 

This section does not declare that the act done against its provisions 
shall be a riot; it does not name the offence otherwise than by stating, 
that persons guilty under the section shall be guilty of a ‘misdemeanor, 
and shall be punished by imprisonment in a county jail not exceeding 
one year, or by fine not exceeding five hundred dollars, or by both such 
fine and imprisonment.” Yetit is obvious that the subject of riots, 
routs and unlawful assemblies, was before the minds of the legislators 
when they were framing this statute. The subject matter has been ac- 
ted upon by our law-makers. If they had declared that persons guilty 
of a violation of the provisions of the 6th section of the 7th art. of the 
aforesaid avt of crimes and punishments, passed in 1844 & 5, should be 
deemed guilty of a riot, there would have been no room for doubting 
that the common law concerning riots would thereby have been super- 
seded. Nor doI think the omission to call the offence a “riot” can 
make much difference, since the whole subject matter of the common 
law offence has been acted upon by our legislature. 

We have declared that “punishments, by virtue of the common Jaw, 
shall in no wise be cther than by fine and imprisonment, and such fine 
shall not exceed one hundred dollars, and such imprisonment shall not 
exceed two months.” See digest of 1845, chap. 100, page 693. 

A subsequent statute, revising the whole subject matter of a former 
one, and evidently intended as a substitute for it, although it contains 
no express words to that effect, must on the principles of law, as well as 
in reason and common sense, operate to repeal the former. A statute 
is impliedly repealed by a subsequent one revising the whole subject 
matter of the first; and inecase of a statute revising the commen law, 
the implication is equally as strong. See Butler vs. King, 12 Mass. 
Rep. 537; Nicholas vs. Squire, 5 Peck. 168; 10th Pickering, 37 ; 
Commonwealth vs. Cooley, 11 Pickering, 350; Commonwealth vs. 
Marshall and others. 


I come to the conclusion, therefore, that whenever the legislature has 
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made general provisions upon a specific criminal mattter, these provis- 
ions are in lieu of the common law. 

Let us now apply the principles declared above to the present case. 

Here is an indictment under our statute punishing for a misdemeanor. 
The statute expressly specifies the offence. Its punishment is much 
greater than what is allowed by our legislature to any mere common 
law offence. 

To justify a conviction therefore upon this indictment, will require 
more than proof of acommon law riot. That is, proof of such acts as 
would constitute a riot at common law, will not be sufficient to convict 
under this indictment. It requires proof of an ‘“‘unlawful act,” that is 
the act done, must only be done in a riotous, routous and unlawful man- 
ner, with force and violence, but must be an “unlawftl act.” 

The instructicn then which the court gave to the jury in this case 
and which is set forth in the above statement, as marked number |, is 
errcneous. It defines the common law riot; yet tells the jury if they 
convict the defendants, they must inflict the punishment for the statu- 
tory offence, not the punishment for the common law only. 

We deem it unnecessary to notice the instructions prayed for by the 
defendants; if the proof will not support the charge in the indictment 
that is the statutory offence. We hold that the defendants in that event 
should be acquitted, for these reasons. It is the opinion of this court 
that the judgment of the criminal court should be reversed, and this 
cause remanded, which is done accordingly. 





J B. OWSLEY ev at vs. THE HEIRS OF HAWKINS SMITH. 


A purchaser of land at a sale conducted under an order made in a proceeding in a parti- 
tion, cannot aveid the payment of the purchase money upon the ground of a failure of 
title. Such sales are made, like those under ordinary executions, without warranty of 
title. The deed executed conveys the interest, whatever it may be, of the parties to the 
proceeding, is a bar against them, and all persons claiming under them. 


APPEAL from Marion Circuit Court. 


Pratt & Repp, for appellants. 


ist. Was there a failure of title? If there be no failure, then there is no misrepresentation 
and the question of caveat emptor cannot arise. 
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The deed of Moore passed no title to Douglass. : 
The deed from Douglass and wife to Fiint is defective, and does not pass any title to cer. ha 
tificate or land in question. di 
The deed from Flint and wife his the same defect. q" 
The admission in the bill filed in Ky. by Pendergrass’ heirs, that Moore was the adminis. | 
trator, and the decree against him does not estop said heirs from setting up their title bi 
The decree rendered in the suit of Smith vs. The widow and heirs of Pendergrass does not to 
bar them from setting up their title. 
2d. Where the title has failed will the court permit the pretended owners and vendees to ar 
coerce the payment of the purchuse money? to 
The rule of ceveat empior is founded on the hypothesis that both parties are equally inno- of 
cent; that the vendee in the absence of all misrepresentation, and relying solely on his own ee 
judgment, makes the purchase as arisking bargain. In such a case, the rule applies inequity af 
as strictly as at law, but this :ule does not apply in judicial sales for partition, fur, as observed p 
by the court in Jackson vs. Edwards, 22d Wend. 509, “that the purchaser is not bound to la 
take a doubtful title; that it is the understanding of bidders that they are to receive a goud te 
title—such a one as the court will approve, and that the interest of both vendors and vendees ° 


requires such a rule, that property would not bring a fair value if the purchaser was bound 
to take a doubtful or a bad title.” 

3d. There was fraud and misrepresentation on the part of the defendants, in connexion 
with, and prior to, the purchase. 

Under the law, they coull not have procured a judgment for the sale, without first repre- 
senting and setting out the nature of their title. Rev. Stat. 1835. 

Complainant holds the rule to be, that whether defendants made the representation know- ] 
ing it to be false, or not knowing whether it was <rue or false, is wholly immaterial; and that 
though they made the representation innocently, it concludes them; for it operated as a sur- 
prise and imposition on the complainant. Ist Story Eq., § 193, page 209; Ist Vernon, 136, 
Hobs vs. Norton;2 Vernon, 150, Hunsden vs. Cheney; 9 Vesey, 21-23, Ainslee vs. Medlicott; 
4John. chancery reports, 543, Lawrence vs. Cornell, et al. 

4th. The vendee was not guilty of ary indiscretion or laches in relying on the representa- 
tion—the means of know'edge are not equally open io both. The vendor has the best means 
of knowing his own title, and is bound in good faith to know it before he undertakes to en- 
hance its vaiue by representing it to be good. 


Guover & Campse xt, for appellee. 


1. The title exhibited by the appellees was valid in law and equity. The patent issued to 
Jesse Pendergrass as grantor after his death, was not void, but enured to his heirs or assign- 
ees. See act of Congress, approved May 20, 1836. The record of proceedings in the case 
of Hawkins Smith vs The widow, heirs and admr. of Pendergrass and others, is a complete 
bar to the assertion of any claim by defendant named therein to the land in dispute. 

2. The appellants contend that Owsley cannot get the rights of those heirs of Smith who 
did not join in the petition for partition. The answer to that may be, that he did not pur- 
chase their rights; but since they have offered in their answer to convey, he can ask no 
more. . . 

3. As the vendee went into possession, and refused to perform his own part of the cun- 
tract, he will not be permitted to rescind, if the vendors produced a geod title en the hearing 
oi the cause, 

4. That where the vendee has taken no covenants, and relies on neither fraud, accident or 
mistake; but relies solely on the fact, as does this man, that he paid a good price, he can be 


relieved, neither in law or equity. “Caveat emptor,” is the invariable rule applied to suck 
cases, 
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5. ‘That the defendants filed their petition for partition in the circuit court averring they 
had a perfect title to the property is nothing to this controversy. They thought so, and so 
did the court; but opinions addressed to the party to the contract have no weight on the 
question before us, nor can they when addressed to third per-ons, 

6. ‘That the appellants bill should have been dismissed for his iniquitous conduct at the 
biddings; and for his interference to prevent the defendants trom clearing what was supposed 
to be difficulties in the title. 

7. The appellants make an objection to a form of a portion of the proceedings upon which 
an opi.iun is respectfully desired of the court, though it should not be absolutely necessary 
to the decision of the cause—it is this: The defendants in the court below being sued for want 
of title, and having the right under the circumstances 0: the case to perfect their title if they 
could, and to compel the plaintiffs to wait until it was perfected, made the answer a cross bill 
against the persons alleged by plaintiffs to have claims upon the lands in the decree. The 
plaintiffs, without questioning the right of defendants to do this in a seperate suit, and to des 
lay the plaintiff’s bill tili it can be done, object to the form of the proceeding, say it is not 
technically a cross-bill, and that therefore it cannot be done. We contend that the jurisdiction ; 
of the court being unduubted, the ‘form? is within the discretion of the court. 


Napton, J., delivered the opinion of the court. 


This was a proceeding to obtain an injunction against a judgment at 
law rendered against the complainants. The judgment sought to be 
enjoined, had been obtained upon a bond given by Owsley, and his 
securities for the last installment of the purchase money of a tract of 
land sold by the sheriff under an order of court. This sale was the 
result of proceedings for a partition between the heirs of Hawkins 
Smith. 

The ground upon which the complainants asked the interposition of 
the court was, that the title to a portion of the land was not valid. 

A demurrer was filed, but was overruled. After the answer was filed 
and a cross-bill put in, various proceedings were had with a view to 
perfect the title before the hearing, and this having been acomplished 
in the opinion of the chancellor, the bill was dismissed, and damages 
awarded. 

We shall not enter into any investigation of the merits of the title, 
which constituted the only ground of dispute in the circuit court. 
Such an enquiry would be useless in the view we have taken of the 
character of these sales under the partition law of this State. 

It was not the intention of the legislature, to make the parties to a 
proceeding in partition, responsible for the title, where it was directed 
to be sold. ‘The whole object of this statute is to enable parties who 
have an undivided interest in lands, to divide that interest, whatever it 
may be. When a sale is made, no warranty attends the sale, nor is any 
authorized. The sheriff is required to sell, as in case of ordinary exe- 












SUPREME COURT. OF. MISSOURI, 





Owsley et al. vs. Heirs of Smith. 





cutions at law. It is well understood by all parties, purchasers and 


others, that the purchaser under an execution buys the title of the 
judgment debtor, and nothing more. And so in proceedings under our 
partition law, the conveyance which the sheriff is authorized to make, 
is declared to be a bar, both in law and equity, against all persons inter. 
ested who have been parties to the proceeding, or who claim under the 
parties. There is nv further warranty than this, and sound policy re. 
quires there should be none. 

The act makes ample provision for an investigation of the title. If 
any person other than the petitioners or defendants, claims any interest, 
he can be made a party, and his claims be adjudicated. The petition 
must set out the rights of the parties, as far as they are known, and the 
court has full power to investigate the matter. 

To permit a purchaser to come in afier the close of these proceed- 
ings, and set up a title in some one who has never and may never assert 
it himself, with a view to avoid the payment of the purchase money, 
would be productive of great mischief. The records of the court 
_ show the title, as known to the parties, and its value may be as easily 
ascertained by the purchaser as in any other case of execution sales. 
In the present case the complainant states in his bill, that Hawkins 
Smith, in the year 1823, instituted a proceeding to perfect his title, and 
alleges that this proceeding was fruitless. This proceeding, whatever 
may have,been its value, was spread upon the records of the country, 
and was open to public investigation. Tie purchaser was as competent 
to determine its efficiency as the heirs of Hawkins Smith. 

Undoubtedly the courts will not permit a fraud to be committed. If the 
parties whose interests are ordered to be sold are guilty of any fraudulent 
concealment or misrepresentation, or choose voluntarily to guaranty the 
title, the purchaser at the sheriff’s sale would occupy a different posi- 
.tion from the present complainants. There is no pretence of fraud 
here, except that the petition represented Hawkins Smith to have died 
seized in fee simple of the land sold, and this is alleged not to be true. 


Hawkins Smith had purchased the New Madrid certificate by virtue of - 


which this land was located, and had occupied the land nearly thirty 
years, claiming it as his own. It is now said that the purchase was 
unavailing, and the title of Pendergrass (from whose administrator 
Smith claimed) still remains in his heirs. The petition of Smith’s heirs 
may have been, in this respect insufficient, but such an imperfect state- 
ment of the title, is no evidence of fraud, or of the slightest misrepre- 
sentation. The title was doubtless believed to be good, and at all 
events, the coniplainants had as good an opportunity of investigating 
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itas the heirs of Smith. It is not to be presumed that a purchaser of a 
tract of land will attend a sale of this description, without a proper 
examination of the title as well as the land itself. The records of the 
county are open to the inspection of all, and upon these records every 
objection now urged to this title was to be found. The purchaser is 
supposed to be acquainted with the law under which the sale is made; 
and must therefore know that he is buying the title of the heirs, which 
js all that the sheriff is authorized to sell—and that he buys this title 
with no warranty except against them, and those claiming under them. 
Decree affirmed. 


HANNAH COLEMAN vs. STATE. 


Upon the trial of an indictment against a free woman for leasing a house to be kept as a 
bawdy-house, a slave who co-habits with her as man and wife is acompetent witness for 
her. 


. 


APPEAL from St. Louis Criminal Court. 


Sureve, for plaintiff in error. 


That in order to convict the defendant under this indictment drawn upon the 19th section 
of State's of Missouri, page 402, it is incumbent upon the State to show: 

I, That the defendant leased the premises in question. There is no evidence to establish 
this fact, 

I], It mus: appear from the evidence that the house was leased for the purpose of a baw- 
dy-house. That it was so kept as to be a nuisance to the neighborhood. A bawdy-house is 
anuisance at common law, and our statute no way changes or alters the common law mean- 
ing of the term. There is no proof whatever in this case, that the house in question was kept 
as a bawdy-house, so as to be a nuisance. 

The defendant also points the court to the fact that the court below allowed the witness Mat- 
thew Ripley to substitute his individual opinion as to who exercised control over the premises, 
when they should only have permitted the witness to state the facts, It is every way anal- 
ogous to the point repeatedly decided by the honorable supreme court, that a witness can- 
not state whether the defendant is guilty or not guilty of the charge for which he is indicted. 

fll. The remaining point to which the attention of the court is respectfully invited, is the 
fact that the court refused to allow the wi'ness, John Coleman to be sworn as a witness in the 
case. By the record it appears that the witness offered to be sworn was a slave ; that the de- 
fendant is a person of color, free, and in whose behaif, or against whom, Coleman might well 
heawitness. The objection insisted on by the State is suicidal, for it is admitted that there 
can be no marriage in contemplation of law betwee «slave «nda free person of color, and 
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et insist that the relation of marriage can subsist so far as to exclude them from testimony the 
for or against each other. whi 
Marriage is a civil contract which can exist only between persons who are free, and capa- "1 
ble of contracting. A slave cannot contract, : 
The court is referred in support of this point to Bonvier's L. Dic., Marriage, page 125; des 
Shelford on Div. C.1 sec. 1, ses 


It is true that society has impliedly permitted certain conventional arrngements to be en- 


tered into between slaves for the purpose of propagating their species (a doubtful cleviency) oth 
but no rights are guaranteed even by society to siaves who are permitted to co-habit with bot 
each other, and the relations they may have borne to each other tor years is entirely at the den 
dispusil of their masters, and this right is daily exercised by sepasating those quasi marria- to1 
ges, even where a long line of progeny has been the resuit. All of which is respectfuily sub- 
mitted. oth 
es, 
LackLanpD, for the State. : : den 
I 
I. This court can take no notice of the sustaining of the demurrer to the plea in abafement ist 
‘because the plea is not set out in the record, and it is impossible for the court to see whether 
any error has been committed. cap 
II. The cour’ erred in overruling the question asked the witness Ripley as to who was the una 
owner of the property in question. if the wi:ness knew the fact, he ought to have been per- cap 
mitted to state it. ‘Ihe means of acquiring such knowledge is immaterial, It cannol be cun- 
tended that the State in such «ases is bound to prove title in the defendant, as in a case of twe 
ejectment or the like. Because the ownership of the prope:ty is a matter collaterai to the is- \ 
sue, and if it be required, it renders the ia upon which this indictment is framed nugatory; but 
for it would be impossible ir almost every case for the State to show actual title by deeds, _— 
for in nine cases out of ten, perhap-, there is no such evidence o. title. = 
IIf. The court did not err in refusing to let John Coleman testify in this cause. It may be act 
true that teclinically he is not the husband o! the defendant, but practicaliy he is. It may be tha 
x true that formaily he is not her husband, but substantially he is. ‘The law does not refuse to wif 
allow the husband or wife to testify tor each other because of the mere technicality of (he 1e- 
lationship they bear to each other, but because of solid reasons founded in wise policy. It the: 
is because of the love they are presuaied to have for each other—the interest they are pre- ena 
sumed to have in each other, and consequently the strong temptation to pesjury 3 and because thir 
of the danger to which the domestic relation would be exposed by such proceedings. lt can- Lies 
not be doubted tha‘ such a relation may exist between slaves and fee persons of color as to 
bring them within the scope of the reasons above mentioned, although not technically man I 
and wife. ah 
toa 
Napros, J., delivered the opinion of the court. 
tha’ 
‘ The only point deemed material to notice in this case is the exclusion rele 
of John Coleman as a witness for the defendant. The defendant was J 


a free negro and indicted for leasing a house to be kept as a bawdy- 
house. The witness Coleman co-habited with her as man and wife, 
and the witness was a slave. The court refused to permit him to tes- 
tafy. 

Our statute (Rev. Code °45, page 1090) declaies that “no negro of 
mulatto, bond or free, shall be a competent witness, except in pleas of 
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the State against. a negro or mulatto, bond rd free, or in civil cases in 
which negroes or mulattos alone are parties.” 

This statute, perhaps, admits of more than one meaning. It may have 
designed simply to exclude negroes and mulattos from testifying in ca- 
ses where either party was a white person, leavi ing their competency in 

other respects in criminal cases against negroes, and in civil cases where 

both parties are negroes, to be regulated by the general law of evi- | 
dence applicable to white persons. Or, the statute may be interpreted 
to mean that in pleas of the State against a negro or mulatto and the 
other cases specified, negroes or mulattos, sliall be competent witness- 
es, without regard to any other exceptions, which by the rules of evi- 
dence might have been taken. 

Ido not consider it material in the present case to determine which 
is the proper interpretation of the act. Adopting the first, the only one 
capable of sustaining the ruling of the criminal court, and we are still 
unable to see any authority for excluding the w‘tness. A slave is in- 
capable of contracting, and the law does not require any marriages be- 
tween slaves, or between slaves and free negroes. 

We know that marriages de facto exist among this class of persons, 
but as to the policy of applying the rules of eyidence which by the law 
regulates the relation of husband and wife to co-habitations of this char- 
acter, it may be safely left with the legislature. If it should be thought 
that the same reasons of public policy which prohibits the husband and 
wife from testifying for or against each other apply with equal force to 
these de facto marriages, the legislature have it in their power so to 
enact. Upon such a policy, there would be different opinions. We 
think it best to leave the matter where the statute law has placed it, be- 
lieving that little if any inconvenience will result. 

In England, the courts have never extended the rule, which excludes 
ahusband and wife from testifying in cases where the one is concerned 
toany other co-habitation than a legal one. Wells vs. Hatcher, 5 Con. 
& P. 12; 1 Mood. & Rol. 99. Andin North Carolina it has been held 
that slaves may be witnesses against each other, notwitiistanding this 
relation between them. State vs. Samuell, 2 Der. & But. 177. 
Judgment reversed and cause remanded. 
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GEORGE D. LITTLE, (tnrerrieaprr,) vs. JOS. A. EDDY & LEWIS BEACH. 


Where a person in failing circumstances sells his property to one creditor, intending thereby 
to hinder and delay his other creditors in collection of their debts, yet the sale cannot 
be avoided unless the vendee had knowledge of, and was privy to the fraudulent intent. 


APPEAL fein St. Louis Court of Common Pleas. 


Crockett & Hatt, for plaintiffs in error. 


The court erred 1 giving the instructions asked by the appellees. It leaves the question 
entirely out of consideration. It takes that essential element entirely away from the jury. 
They were instructed, that if such and such effects resulted from the sale, no matter what the 
intent of it, and Little knew they would result, they must find against him, when at the 
time these consequences are the necessary attendants in all sales, even the most honest. It 
cannot be true that if Chamberlin so disposed of his effects, that his creditors would he put 
to unusual trouble and delay in subjecting them by legal process to their debts, and that if 
Little knew it, the sale wasjvoid. It must have been done fraudulently to bring about that 
result He had aright to put them entirely beyond the reach of creditors, if he did it hones:- 
1y- Marle vs. Smith 16 Conn, 246; Harrison vs. Phillip’s acadeiny, 12 Mass. 477; 8 John- 
sons 451; 1 Baldwin, 357; 18 Went. 364; Waterbay vs. Sturtevant. 

II. There is error in the instruction marked 11, and given by the court of its own mo- 
tion. P 

It leaves the question of Litite’s intent and conduct entirely out of the account. It con- 
demns the sale, however, honest the purposes and conduct of Little simply because he must 
have known that Chamberlin wanted to defraud. The guilt of a participator and aider in 
the aftempted fraud must first be fastened upon Little before his rights under the sale could 
be affected. To know that Chamberlin so inirusted is not sufficient. Little so knowing, 
musthave meani to help him init. ‘The court had already so instructed, but virtually over- 
rule that instruction in this. 16 Conn., 346;9 George, 325: Harrison vs. Phillips’ academy. 12 
Mass. 477. 

_ IIL The court further erred in refusing the instruction marked 10 asked by the appellant. 
The instruction is good law. it has been sometimes given by this court. It was demanded 
in order to piace the ficts on which it was based in a proper legal light before the jury. 
Sib'ey vs. Hood, 3 Mo., 290. 

IV. Both parties to the alleged fraud must concur in the illegal design. The debtor muy 
lawfully sell his property or prefer ove creditor to another with the direct intention of de- 
frauding other creditors, but unless the creditor receives the property with the same fraudu- 
lent design, the contract is valid. 3 Wheaton 238; Maguire & Co. ys. Thompson, 1 Bald- 
win, 357. 

The rule is that the purchaser, knowing, of the judgment must purchase with the view and 
purpose to defeat the creditor’s executions. The question of fraud depends upon the motive. 
Beal vs. Gunsey, 8 Jolin., 451; Burr, 474; Waterbury vs. Sturtevaut,18 Wend., 353. 


Topp & Kron, for defendants in error. 
1. The instructions given by the court were correct and presented the law as fully as the 


rights of the interpleader, Little, deserved. In this case the fraud of Chamberlin stands 
found and abided by, and is therefore a fixed fact. The question then in this case, is whether 
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Little was affected by that fraud, the same as if the interpleader of Little was tried by a differ- 
ent jury, With the fraud already found fixed against Chamberlin? All of the instructions 
asked in behalf of Little, were given but one, and that one was a mere reiteration of what 
was already fully contained in the instructions given. For the protection of Little, and 
vendee, against the charge of privity in the fraud of Chamberlin, his vendor,the instructions 
were unusually fuil and particular. 7 Mo. R. 452-3-4; 6 Mo. R. 302, 314. 

II There was no error in the court’s giving an instruction to the jury after the case had 
been submitted to them. It was upon a point of law about which the jury desired to be 
further instructed. In sucha case it is always the practice—the rightand duty of the court 
to instruct. The instruction given was also in favor of Little and in the exact and strong 
words of this court in the case of Chouteau & Valle vs. Sherman, vol. XI, p. 389: 0f Mo.R 

III. The court did err in refusing to grant the motion for anew trial. Admitting that the 
objéct of Chamberlin in selling to Little was fraudulent, which the jury found and to which 
there is no objection, no one, it is believed, who reads, and much less, no one who was pre- 
sent and listened to the testimony, could reasonably doubt of Little’s allowing himself to be 
made a party to it. The testimory is extensive, conflicting, and fall of ambiguity, and marks 
of a dishonest scheme, and most probably involving both Chamberlin and Little and his 
witness French. The jury, who heard all] the testimony and saw the witness, so found it. 
The judge who tried the case, heard sll of the testimony and saw the;wituess testify, affirmed 
the finding of the jury’ It is impossible for this court to judge so correctly of the proof 
arising from the testimony actually given in the case, as the judge and jury, who tried the 
case, this court knowing of the testimony only through the bill of exceptions, which at 
best never, in such cases, contains all and just as given, and not having before them the 
manner, appearance and deportment of the witnesses, which always have very much to do 
with the credit and weight due to their words. In such cases, appellant courts do not inter- 
fere, and the refusal of this court to interfere in such cases are too numerous and recent 
to require specific references. 


Bircu, J., delivered the opinion of the court. 


Chamberlin owed Beach & Eddy, about two thousand dollars. Little 
about seven hundred dollars, and various other wholesale merchan‘s in 
St. Louis and the east, other sums—amounting in the whole, to four or 
five thousand dollars—for goods he had purchased to supply a retail 
store, which he kept in the city. The last goods he purchased of the 
defendants in error, (plaintiffs below) appears to have.been on the 12th 
of March, 1849, and on the 13th of April following, having then in his 
store about $2700 worth, at cost prices, he sold the whole to Little, for 
sixty cents on the dollars worth, covering thereby, the debt he owed 
him, his rent and gass bills, and leaving a balance due of about $800, 
for which he took from Little two negotiable notes, made him a bill of 
sale, and surrendered to him the possession of the store, &c. Little 
entered into an arrangement with the former clerk of Chamberlin, to 
carry on the store, and he was doing so, accordingly, when, after an 
ineffectual proposition which was made by the plaintiffs below, that 
they would take the goods at ‘‘cost,” and pay Little’s debt, they com- 
menced the present suit against Chamberlin, attached the goods and 


also garnisheed Little. The ownership of the goods was put in issue 
1l 
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by the interplea of Little, and Chamberlin having filed the usual statu- 
tory plea putting in issue the truth of the allegation in the affidavit, “that 
he had fraudulently disposed of his property and effects, so as to hinder 
and delay his creditors,” it was agreed that the same jury should pass 
upon both issues. 

It is deemed unnecessary to further set forth the testimony, it being 
of a character so seemingly uncertain and contradictory that we can 
well suppose the jury, who had the issue and the parties before them, 
to have been justified in finding the issue as they did The whole ques- 
tion, therefore, in this court, must turn wpon the propriety and suffi- 
ciency of the instructions which were given by the court below. The 
only one given for the defendant, Chamberlin, was in these words: 

“A debtor may prefer one creditor to another, and transfer all his 
property to one, and leave the others wholly unpaid, and such transfer 
is not fraudulent because of such preference. 

“The instructions which follow were intended to apply to both 
branches of the case—the plea of Chamberlin and the inteplea of Lit- 
tle: They. were, for the plaintiffs that— 

“If the jury believe from the evidence, that at the time of suing. out 
the attachment in this case, the defendant Chamberlin had disposed of 
his effects, or any part thereof, for the purpose of keeping them, or 
any part thereof within his own control, whereby his creditors would 
be prevented from reaching the same under executions, or be put to 
unusual trouble and delay in getting at them, so as to subject them by 
legal process to the payment of their demands; or for the purpose of 
better enabling him to bring about compromises with his creditors, or 
for preserving the same to his own use, the jury ought to find for the 
plaintiffs as to Chamberlin; and if they do so find for the plaintiffs on 
the first issue, and if they also from the evidence believe that Little 
was privy to any of the aforesaid purposes of Chamberlin, then they 
also should find for the plaintiffs as against Little on the second issue.” 

For the interpleader, the court gave the following: 

ssIf the interpleader, Little, purchased the goods in controversy 
from Chamberlin, in good faith and for a valuable consideration, he 
acquired a valid title to said goods; nor will the validity of such 
sale be affected or impaired; even though the jury shall believe from 
the evidence that Chamberlin, in making said sale, intended to defraud, 
hinder or delay his'creditors, anless the jury shall believe from.the 
evidence, that Little was privy to such fraudulent design.” 

‘‘Little’s right to the goods, acquired under his purchase from Cham- 
berlin, cannot be impeached for any fraudlent intention on the part of 
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Chamberlin in making said sale, unless Little had knowledge of, or was 
privy to, such fraudulent design.” 

“Although Chamberlin may have intended to defraud his creditors, 
yet it does not affect the sale to Little, unless Little, knowing such inten- 
tion on the part of Chamberlin, meant by such purpose to aid and as- 
sist Chamberlin in so defrauding his creditors, and not merely to se- 
cure his own debt honestly. 

«‘f& debtor may prefer one creditor to another, and may transfer all 
his property to one, and leave the others wholly unpaid, and such trans- 
fer is not fraudulent because of such preference. 

‘A conveyance of property will be deemed bona fide and honest, 
unless fraud is proved.” 

And the court gave, of its motion, the following: 

“It is the province of the jury to determine from the evidence, 
whether Little had knowledge of a fraudulent design on the part of 
Chamberlin, in selling the stock of goods to him (Little,) and if they 
so believe from the evidence, they are bound to find for the plaintiff on 
the interplea, provided they are satisfied from the evidence that Cham- 
berlin did convey said goods with a fraudulent design.” 

After the jury had retired to consider of their verdict, the court, in 
reply to a question they propounded in writing, instructed them (the 
counsel consenting) that “so far as the rights of Little are concerned, 
whether Chamberlin intended to commit a fraud upon his other credi- 
tors or not, they are not affected, unless a knowledge of such fraudu- 
lent intention was brought home to Little.” 

Premising that this court will not interfere with a verdict and judg- 
ment which has been rendered upon such instructions as sufficiently 
embody and present the law, merely because of the courts declension 
to give additional instructions, (however proper in themselves, ) it may 
be remarked in reference to the first instruction which was given at 
the plaintiff’s instance, that whilst it was in the discretion of the court 
to decline to do more than give the substance of it, in the very words 
of the law, the exposition of the causes which might be held ‘‘to hind- 
eror delay” creditors, was at the worst but a commendable redun- 
dancy. 

The whole sum of the instructions, therefore, which are even liberal 
when applied to the case of the interpleader, is, that unless he was 
cognizant of, and privy to the fraud which the defendant Chamberlin, 
thereby intended to perpetrate upon his other creditors, the sale was 
a valid one, and placed the goods beyond the reach of the attachment. 
If otherwise, however, he could not be, as he should not be, upheld in 
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a purchase, even to secure himself, the further object and effect of 
which was also to hinder and delay other creditors, in respect to the ex- 
cess of property thereby transferred. This being sound and tangible 
morality, can scarce fall below the grade of sound law. 

Every man has a right to take care of his own interests, if in doing 
so he does not impair or injure the rights or interests of others—so that 
even in this case, (it may not be improper to remark, that) had Little 
not purchased goods enough to cover his own debt, or, having purchased 
the whole stock, had he paid for it a fair price, or arranged the pay- 
ment in such manner, with a man whom he knew to be thereby attempt- 
ing to transfer all his property beyond the reach of his creditors, and 
by means of negotiable notes, to defeat (as it would seem) their gar- 
nishee, there would have been wanting at least some of the very signi- 
ficant circumstances which doubtless influenced the jury in their several 
findings. 

We cannot see how the interpleader can complain, that the question 
of his privity in the fraud charged by the plaintiff was not fairly and 
fully, and even indulgently presented to the jury. The instructions 
given by the court itself—the one, especially, which was given in res- 
ponse to an enquiry from the jury after they had retired—assumes ex- 
pressly and broadly, that unless the fraudulent intention of Chamberlin,, 
as defined in the previous instructions given for the plaintiffs, was 
“brought home to Little,’ us rights, as the purchaser of the goods, 
would be wholly unaffected. The jury, therefore, must have found 
from the evidence, intelligently and understandingly, that Little had. 
“knowledge of the fraudulent design,”’ which they had previously found 
against Chamberlin. 

The objection that this instruction was given by the court, at the 
instance of the jury after they had retired, was not only made at the 
proper time, and would for that reason be unavailable here, but its. 
alleged effect (if any) of withdrawing the minds of the jury from the 
previous instructions they had been considering, could not have been. 
otherwise than favorable to the interpleader, for which additional rea- 
son he cannot be heard now to complain. 

Deeming, therefore, from an inspection of the whole record, that the 
case was well enough tried in the court below, the judgment there ren- 
dered is in all things affirmed. 
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JAMES L. MOORE, execuTor or C. N. RANDAL vs. JAMES BROWN, Apwm’R or 
MARTIN GRAY, pv&cxaszp. 


Under the 8tb sec. of.the 4th art. of the lawconcerning administration, a county court has ju- 
risdiction of a demand against an estate for the value of a slave which the deceased, in 
his life time, converted to his own use. 


APPEAL from Mississippi County Circuit Court. 


Coox, for appellee. 


To sustain the cause of action, it is only necessary to refer to the statute; Revision of 
1845, Title Administration, art. 4, sec. 8, and following. 


Biacu, J., delivered.the opinion of the court. 


In the county court of Mississippi, Brown, as the administrator of 
Gray, filed a paper in the nature of a claim or demand against the 
estate of Moore’s decedent, for a negro slave alleged to have belonged 
to the decedent of the said administrator, and to have been converted 
to the use of the decedent of the executor, (during the life time of the 
parties, ) and to have been worth seven hundred dollars. The claimant 
had a verdict and judgment in the county court for five hundred and 
sixteen dollars, and on the defendant’s appeal to the circuit court for 
five hundred and ninety-eight dollars, two hundred and twenty-six 
dollars and seventy-five cents whereof were remitted. 

Passing over the motion which was made for a new trial, for the 
reason that no bill of exceptions appears to have been taken, and we 
are therefore unable intelligently to pass upon the reasons set forth in 
the motion. ‘The question of jurisdiction, which was raised by the mo- 
tion in arrest of judgment, which was overruled, is of course the only 
one before this court. 

Upon this point, the language of the statute to which we have been 
referred is sufficiently comprehensive to include demands or claims of - 
this nature, and for aught that is perceived to the contrary, they may as 
well and justly be ascertained and decided in the manner this was, as 
in the more formal concurrent method of an action of trover. The 
judgment of the circuit court, therefore, is in all things affirmed. 
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HEIRS OF STRICKLAND vs. HEIRS OF McCORMICK. 


1. A deed, although not acknowledged or recorded, being good under the common law as 
between the parties, is also good between the grantee and a mere trespasser. 


2, Instructions which merely state abstract rules or principles of law, without any evidenee 
to base them upon, are improper, and should not be given. 


ERROR to Jefferson Circuit Court. 


STATEMENT OF THE CASE. 


This was an action of ejectment brought by the heirs of James MeCormick, defendants 
here, against Tho. A. Strickland, who having died after suit was commenced, his heirs were 
brought in by scire fucias. 7 

At the December Term, 1848, a trial was had which resulted in a verdict for the plaintiffs, 
and the defendant has brought the case here, by writ of error to this court. 

The evidence in the court below was as follows :— 

The plaintiffs proved that they were the heirs of James McCormick. They then offeredia 
transcript from the office of the recorder of land titles of the recorded papers and proceed- 
ings of the different boards in relation to the claim of Michael Regan, on the Platten creek, 
now in Jefferson—formerly in St. Genevieve county. By the transcript, it appears that Jedu- 
than Kendall, as assignee of Michael Regan, ‘gave notice to the Recorder of land titles for the 
territory of Louisiana, that he claimed as assignee 400 arpents of land situated on the south 
side of the Platten creek, joining a tract of Nathan Holms in the district of St. Genevieve, 
by virtue of a concession granted Michael Regan by Don Charles Dehault Delassus, which 
was misplaced, agreeable to Delassus’ certificate, dated June 30th, 1808, signed Jeduthan 
Kendall. Then follows an order upon Governor Delassus, signed by Michael Regan, request- 
ing him to let Jeduthan Kendall have the petition that was signed by Francis Valle, for a 
tract of land on the Platten which he hai putinto his hands at New Bourben. Then follows 
Delassus’ certificate stating that the request or petition referred to by Michael Regan had 
been presented to him by Michael Regan, and attested by Francis Valle, dec’d, commandant; 
that he was deserving; that he had promised to grant his request; that he had lost the request 
or petition. This certificate is dated 19th of Aug., 1804. 

Then follows a deed from Michael Regan to Jeduthan Kendall, dated July 8th, 1803, for the 
tract of land above, purporting to be executed and delivered in the presence of Peter O’Neal 
and James Hamilton. It further appears that the board met Dec. 6th, 1811. Their proceed- 
ings state that Jeduthan Kendall, assignee of Michael Regan, claiming 400 arpents of land situ- 
ated on Platten creek, district of St. Genevieve, produced a certificate from Delassus, dated 
9th of Aug. 1804, stating that he had had the petition and recommendation from the commandant 
at St. Genevieve, and had lost the same, which prevented his making a decree thereon—re- 
cord of a transfer from Regan to claimant, dated 8th of July, 1803. It is their opinion that 
the claim ought not to be confirmed. 


Then follows a notice headed “Jed. Kendall notice,” directed to Frederick Bates, recorder 
of land titles for the territory of Missouri, directing him to take notice that he, as legal rep- 
resentative and assignee of Michael Regan, claimed 800 arpents of land situate on the Platten 
creek in the district of St. Genevieve under right derived from the French and Spanish gov- 
ernments, and the several laws of Congress. This paper is signed by Jed. Kendall, assignee. 

















Heirs of Strickland vs. Heirs of McCormick. 





The recorder granted 640 acres, which was confirmed April 12th, 1814 The copy of the 
deed in this transcript was, on motion of the defendant, excluded from the jury. 

The plaintiff then produced the original deed from Regan to Kendall, the copy of which 
in the transcript was excluded, and produced Benjamin Johnston to prove the hand-writing of 
Michael Regan, the grantor of Peter O’Neil, one of the subscribing witnesses ; to the proof 
of hand-writing the defendant excepted. This original deed was endorsed—Rec'd in St. Gen- 
evieve Book D, page 277. Benj. Johnson then proved that he had gone to school to Regan, 
and had seen him write his name frequently, and believed the signature to the deed to be his 
writing. He stated that he knew O'Neil, fhe subscribing witness—that he lived by himself in 
Herculaneum, and made shoes for Maj. Kendall—was a weakly, decrepit man, about 40 or 50 
years old—saw him last about forty years ago. He stated on cross-examination that he was 
between nine and eleven years old when he went to school to Regan—saw him write sub- 
sequently, when he was fifteen or sixteen years old—that he was administrator of Kendall, 
who died in 1824—ihat he found this deed among Kendall’s papers, and other papers pur- 
porting to have been signed by Regan—had compared this signature with those on the other 
papers. He had also found two receipts for tuition, signed by Regan. He was asked if his 
knowledge of Regan’s hand-writing did not arise from comparison of hands, and he said not, 
but from recollection of his hand-writing, and that he-compared them through mere idle curi- 
osity. 

Wm. Moss was then called, who proved the signatures of Regan, O’Neil and Hamilton. 
He stated that when he lived at one John Slurges, Regan would frequently set copies for 
them to write by—that while high constable about 1800, he appointed O’Neil his deputy— 
that at that time O’Neil was some-50 years old when he left about 1809, and that the last 
he heard from him he was at the Hot Springs in Arkarsas, where he learned he died. He 
also stated that he had seen Hamilton, the subscribing witness, write, and that the record, as 
to him, was true, and the signature genuine—that he, about the year 1809, went to the Rocky 
Mountains, and had been made chief aniong some of the Indian tribes—that he had since 
heard he was dead. At the time he left he was about thirty-five years of age—that Regan 
went to Natchez in 1808 or 9—had not seen him since. On his cross-examination, he stated 
that he had given the same statement ut ‘the time he g.ve his affidavit attached to the deed 
before Benj. Johnson, and concluded by saying that he was 86 years old 24th last May, at 4 
o’clock in the morning. 

Mr. Doolin was then examined, who stated that he had gone te school to O’ Neil one quar- 
ter in 1803 or 4, and knew his signature from having seen him write, and that the signature 
of O’Neil upon the deed was genuine. He stated also that he had seen Regan write, and 
believed that his signature to the deed was genuine, though he was not so familiar with Re- 
gan’s hand-writing as with O’Neil’s. On his cross-examination, he stated that he had forgot- 
ten how to write, not having practiced since leaving school, anc being required by the defend- 
ant’s attorney to point out the signature of O’Neil he did it correctly by spelling the name 
as written. He stated that on his examination before Esquire Burns, he stated the same as 
here. 

The plaintiff then proved who were the heirs of John Kendall, and produced their deed 
to Jas. McCormick, which was read. Alse the plat survey of land, which showed that the 
land had been surveyed in 1818, but the survey had not been ap proved—that the present sur- 
vey was completed in 1848, and was approved. In connexion with the survey the plaintiffs 
proved that the defendants were within the lines of the survey, at the commencement of the 
suit. 

The defendants did not pretend to any title, but attacked the credibility of plaintiff’s wit- 
nesses. They read the affiadvits of Messrs. Doolin & Moss attached to the deed just read in 
evidence, Doolin stated that he knew the signature of Pete: g’Neil and 1ad acquired a 
knowledge of his hand writing by going to school to him six months, and believed the signa . 
ture to the deed to be his hand writing. Moss stated that he was well acquainted with O’Nei! 
and James Hamilton ; that O’Neil teft this country about 1805, and went down the Mississippi 
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on a flat boat as far as Natchez, where he died, as he had heard; that Hamilton in the 
spring of 18°5 went up fhe Missouri river with a company of trappers and hunters, and had 
heard that he crossed the Rocky Mountains, and there remained § that at the time of leaving, 
Hamilton was about 35 years of age and O'Neil about 45, and that he had no reason to be- 
lieve that either of them was living. Esquire Burns stated that when he took Doolin’s aff.- 
davit, he was questioned as to Bryan’s sig ature, and denied knowing the hand writing. Benj’ 
Johnsoa, who had taken Win. Moss’s affidavit stated that he had no recollection of having 
taken it, or what questions were put to Moss. 

A witness then stated that he had known the land in controversy for the last thirty years; 
that when he first knew it there was an appearance of having been a field, but there was no 
fence, and it appeared to have been vacant for a long time ; that he never saw any one in pos- 
session or claiming the possession prior to Thomas A. Strickland’s going there some eight 
years ago. 

The defendant then produced J. N. Littlejohn who stated that he was recorder in St. Gen- 
evieve; that he had examined the records of said county to see if he could find the deed from 
Regan to Kenaall, endorsed “recorded St. Genevieve, Book D, page 277,” recorded, and states 
that said deed is not recorded ir said book and page, and is not recorded at all. 

Here the defendant closed his case. 

The plaintiff then proved that at the date the endorsement purports to have been meadind on the 
deed from Regan to Kendall, the land now sued for was in the limits of St. Genevieve county, 
as it then was; and then to rebut Littlejohn’s evidence, he read the transcript of the record of 
the deed from Ryan to Kendall, from the office of the recorder of land titles. It is verbatim 
with the origiral already in evidence, and the recorder certifies that it is correctly copied from 
book D, page 227,in that office. The reading of this was excepted to by the defendants, 
For the same purpose the plaintiff offered the original ordér on Gov. Don Chs. Dehault De- 
lassus in favor of Jed. Kendall signed by Michael Regan which is the same set out in the 
‘ranscrpt from the recorder of land titles, first offered in eviden:e, having first proven the 
siznature of Regan by Benj. Johnston. The defendants also excepted to this evidence. 

The plaintiff asked but two ins{ructions which were given, the substance of which are that 
if the jury find that Regan conveyed to Kendall, and Kendall’s heirs conveyed to James Mc- 
Cormick, then plaintiffs are entitled to recover, and if the jury find for the plaintiffs they will 
further find monthly damages. These two instructions were objected and excepted to by the 
defendents. The defendants prayed eleven instructicns, and the court gave all except the 
2nd, 10th and 14th, which it refused, and modified the 7th by inserting the word “willully” 
after “have.” The instructicns refused the defendant are as follows: 

2nd. The paper purporting to be a deed from Michael Regan to J. Kendall must be shown 
to have been properly executed,acknowledged and recorded before the jury can consider ita 
deed, or one link in the plaintiff's chain of title. 

10th. That evidence of hand writing drawn from comparison of a particular signature with 
the signatures purporting to be those of the same parties, is worthless and wholly inadmisei- 
ble, unless there is evidence that the signatures are genuine with which the particular signa- 
ture has been compared. 


11th. The law requires for a deed to be recorded according to law when not acknowledged 
or proved by a subscribing witness, two witnesses to each signature. 

The 7th instruction which was modified is as follows: 

That if the jury believe from the evidence that those witnesses, or any of them, have made 
‘‘willfally”? different statements as tofany material circumstanee, upon their examination to- 
day, aud apy prior examination, they may reject their evidence. 


The jury found a verdict for the plaintiffs. A motion for a new trial was made, which was 
overruled, and the case comes here by writ of error. 
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Ryzanp, J., delivered the opinion of the court. 


From the above very full and lucid statement of the facts in this case, 
it will become necessary for this court to look into the instructions giv» 
en for the plaintiffs, and also those refused on the part of the defendants. 

We insert the-first instruction given for the plaintiff. It is as follows: 

“If the jury shall find from the evidence, that Michael Regan made a 
deed to Jeduthan Kendall for the land in suit, and Kendall’s heirs made 
a deed for the same to James McCormick, then the heirs of James Me+ 
Cormick, the plaintiffs in this action, are entitled to recover.” 

This is the only one of which the plaintiffs in error complain. The 
plaintiffs in error object to the instruction as being too general. We find 
from the evidence preserved in the bill of exceptions testimony amply suf- 
ficient to warrant this instruction. The land was originally granted to 
Regan ; it was confirmed to him by the agency of his assignee, Jeduthan 
/Kendall; Kendall was the claimant before the different boards of com- 
missioners and recorder of land titles ; Kendall filed the papers before 
the recorder of land titles; the confirmation was made through his ex- 
ertions, by his acts, and must be for his benefit. But without noticing 
this point in the case, the instruction was properly given ; the testimo- 
ny justified the court in giving the instruction, and if the defendants 
complained of its generality, they might have narrowed it down, if they 
thought it necessary, by asking instructions for that purpose. We find 
no error therefore in any instructions given for the plaintiffs. 

There now remains for us to notice those refused on the part of the 
defendants below. 

The first is, ‘that the paper purporting to be a deed from Michael 
Regan to J. Kendall must be shown to have been properly executed, 
acknowledged and recorded before the jury can consider it a deed or 
one link in the plaintiffs chain of title.’? There is no error in refusing 
this instruction. The facts proved in this case in the court below, did 
not warrant this instruction. It was a good deed at common law, as be- 
tween the parties thereto, acknowledgment and recording did not in- 
crease its force or validity, and the same doctrine prevails in a case be- 
tween the grantee and the mere trespasser; had the defendants been 
subsequent purchasers without notice, then such a fact would warrant 
the court in giving the instruction; but there was no such proof in this 
case as required the court to give this instruction. 

The 10th instruction embodies a correct general rule, and where the 
evidence will warrant it, such an instruction should have been-given ; 
but in this case there was no such evidence; the witness, Johnston, 
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expressly stated that he formed his opinion as to the genuineness from 
his knowledge of the handwriting—not from comparing it with any 
other signature ; there was no foundation for the asking of this instruc- 
tion, and the merely stating abstract rules or principles of law in. in- 
structions, without any evidence to base them upon, is improper and er- 
roneous. There is nothing in the 11th instruction—it is not even relied 
on as error by the plaintiffs in error ; we therefore pass it by, and the 
addition by the court of the word “willfully” to the 7th instruction was 
not at all improper. We have now disposed of the instructions and the 
supposed errors relied on by the plaintiffs in error. 

We have examined the evidence in this case, and must say that the 
proof of a deed so old as the one from Regan to Kendall, has been made 
out most surprisingly ; there is scarcely any instrument of such age 
proved so forcibly and so satisfactorily in our courts. The credibility 
of the witnesses making this proof was properly submitted to the jury, 
and they have found for the deed. We feel no ways inclined to disturb 
their finding. Upon the whole case, then, we find nothing requiring the 
interference of this court. 

The judgment of the circuit court is therefore affirmed. 





DAVIS vs. OWNSBY. 


A bona fide purchaser of property, who has failed to.record his deed until after a judgment 
has been recovered against his vendor, but who records it prior to any sale under the judg- 
ment, can hold it against the person purchasing under the judgment. 


APPEAL from Monroe Cireuit Court. 


STATEMENT OF THE CASE. 


At the September term of Monroe circuit court, 1847, the appellant sued the appellee in 
ejectment for the w 4 of the n. w. } of sec. 17, town. 53, range 12 w, containing 80 acres of 
land. Plea, not guilty, andissue. At the September term, 748, a trial was had, anon suit 
was taken, a motion to set it aside was made and overruled; a bill of exceptions allowed and 
signed by the court, and an appeal taken by appellant to the supreme court. 

The appellant proved a suit instituted by one Daniel G. Davis against James M, Yager in 
Monroe circuit court, and a prosecution thereof to judgment, at the December term, 1843, on 
the 6th of the montb, for the sum of three hundred and fifty dollars debt and sixty-four dol- 
lars and seventeen cents damages, and five dollars and eighteen cents costs. That execution 
issued on said judgment to Monroe county as follows: Ist. On the 22d December, °43, re- 
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n turnable to May term, 744, without any part satisfaction. 2. On the 27th August, 742, return- 
able to September term, ’45, without any part satisfaction. 3rd. On the 7th of March, 746, 
returnable to April term, °46, satisfied to the amount of one hundred and seven dollars, by the 
sale of town lots in Middlegrove. 4. On the 24th August, 746, returnable to the September 
° term, ’46, In this writ, the judgment was stated of the Monroe circuit court of 6th Septem- 
ber, 1844, and the recovery against James S. Yager, the name of Daniel G. Davis, the plain- 
tiff, with the sums more correctly stated, and the mandatory part of the writ described the 
levy of the estate of the said James M. Yager, as compared with the judgment. ‘This exe- 
cution was levied amongst other tracts of land upon the land in controversy, and this tract with 
others sold on the 25th day of September, 746, by the sheriff. and was purchased by Jno. Da- 
vis, (the appellant) at $20, for which the execution was credited. 
The sheriff of said county executed a deed to the appellant on the same day for the tract of 
land sued for, which was duly acknowledged and recorded. Upon the appellants offering this 
execution, levy, sale and the deed in evidence, the appellee objected to its introduction, be- 
cause there was no such judgment as was recited in said deed, and the court rejected all the 
evidence, the appellant excepting to the opinion. Te appellant read a 5th execution, issued 
3rd November, °46, returnable tothe April term, 47, which was levied onthe 4th November, 
246, upon the same land-in suit, and which was sold for $25 00, which was credited on the 
execution, and John Davis (appellant) was the purchaser, and on the 10th June, °47, re- 
ceived a conveyance by deed from the sheriff for the land which was duly acknowledged and 
recorded. 
The appellant proved that the appellee, Ownsby, was in possession of the tract of land 
sued for, at and before the commencement of this suit; that the defendantclaimed possession of 
it under one Wm. Dulaney, from whom he stated he had gotten possession, and that Dulaney, 
at the date of the judgmentof Daniel G. Davis against Yager, was in possession of the tract, 
and proved that the annual value of the rents and improvements of the land were $25 00. 
The appellant also proved the execution of adeed from Yager and wife to Dulaney, of the 
7th June, ’44, and filed for record onthe 7th April, °46, and recorded for the same tract of 
land in controversy in this suit, and here closed. 
The appellee then proved that James M. M. Yager on the 23d July, °42, executed his title 
bond to Wm. G. Dulaney, in consideration of four hundred dollars tu be paid in instalments, 
the last of $200 on the 25th December, 743; that he would convey to Dulaney the same tract 
of land now sued for, and proved that Dulaney, at the date of the bond, took and held pos- 
session of the land until his death in the year, 746. 
He further proved that-Daniel G. Davis, on the 20th April, 746, for valuable considera- 
tion, assigned by deed in writing to one Joseph Hearseman, the full cmount of the judgment 
of 6th December, 743, against said James M. Yager. He further proved that the said Hearse- 
man, by writing, of the 23d September, °46, assigned to John Davis, (appellant) the full 
amount due on the same judgment for valuable consideration. 
The appellee proved notice of Yager’s sale to Dulaney,.to Wm. G. Hewell, attorney at 
law, for Daniel G. Davis and Joseph Hearseman, and John Davis, after Hearseman had ob- 
tained the assignment of the judgment from Daniel G. Davis, and before John Davis pur- 
chased his assignment. That Hearseman obtained control of the judgment, not by wit- 
nesses’ advice, but as he said to protect some lots and land subject to its lien, which he claimed 
as purchased from Yager, or by sale of Yager’s land at previous execution sale, and upon 
which Davis’ execution was then levied, and the purchase by John Davis was for the same 
object, as stated by Davis, to protect lands he had previously obtained of Yager, which were 
subject to levy, and to avoid such levy and resale of them. He also proved that Jas. G. Da- 
vis and Jno. Davis paid said Hearseman one hundred dollars, whilst he had title to the judg- 
ment, to release lands they claimed to have purchased of Yager, and which were under levy 
by the execution whilst owned by Hearseman. This testimony of notice of title from Yager 
to Dulaney, offered through the attorney of Davis, Hearseman and the appellant respectively, 
and the disclosures of their purposes in levying the judgme:.t was objected to by appellant, 
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as professional confidence in Wm. Howell, the witness, but the objection was overruled and 
the testimony allowed, the appellant excepting. 

The appellee proved by Joel Maupin, the sheriff, who made the sale of the land in dispute, 
on the 10th June, °47, that before the sale was made to Davis, the appellant, Samuel Ownsby, 
as administrator of Wm. Dulaney, gave public notice to the bidders of the title bond and deed 
held by him, given by Yager to Dulaney in his lifetime. The appellee proved by Joseph 
Hearseman, that he had notice of Yager’s sale to Dulaney before he obtained his assignment 
of Datiel G. Davis’ judgment. He had bought of Yager some lots and land, and had ob- 
tamed a deed for them before Davis’ judgment; that the deed was taken out of his desk with- 
out his knowledge, and it was unrecorded. He had purchased other lands of Yager’s sold un- 
der execution of Chas. Alien, older than Daniel G. Davis’, but he apprehended there was 
some irregularities ; all their lands were levied upon by Davis’ execution, and he was induced 
to purchase the judgment and execution to get it off the lands he had bought, and perfect his 
title to them, that the execution involved lands of his, obtained under Yager, to the amount 
of some $1500, and that the lands levied on execution which he wished to secure were to the 
value of the execution; and it was the agreement with Davis (appellant) when he sold the 
judgment to him, that the execution was not to be used by him to effect any of his lands he 
claimed ; but at this time said Davis has it now levied on:hem. 

This was all the evidence in the cause. The trial was had, by consent, before the court, 
without the instruction of the jury. 

The appellant asked the instructions as to the law. 

1. That in law the eldest legal title shall prevail. 

2. That the judgment, execution, levy and deed of the sheriff of the 25th September, 746, 
is’a good legal title, and conveys the debtors title to the land had on the 6th December, 1843, 

3. That the judgment, execution, levy and sheriff’s deed of the 10th June, 747, is a good 
legal title, and conveys the debtor’s title in the land therein, owned on the 6th November, 746, 
and the sale and conveyance in evidence, is a lien upon the land, and which continued up to 
the sale. 

5. That the sheriff’s deeds to the plaintiffs of 25th September, 746, and 10:h June, 747, 
have relation in title to the date of the judgment, and must prevail over the unrecorded deed 
of Yager to Dulaney offered by defendant. 

6. That any title bond or equitable purchase of Dulaney from Yager, forms no ground of 
defence against the plaintiff’s recovery. 

7. That notice to the plaintiff, purchaser, at sheriffs sale, of the equitable purchase by 
Dulaney, or of his unrecorded deed, made after judgment and before sale, does not affect the 
relation of his (plaintiff's) deed to the date of judgment. 

8. That both sheriffs deeds of plaintiff’s are elder in law to the unrecorded deed of Yager 
to Dulaney 


9. That if any sum was due on the execution of Daniel G. Davis against Yager, at the time 
of either sale under execution, the sale is not void, 

10. That the execution was under direction of plaintiff, and any assignee under him, and at 
any time when respectively owned by either, could at the will of the owner be levied upon 
any land in the county held by the debtor. 

11. ‘That any agreement (of pretended owners of any land claimed as subject to levy) to 
pay any money, or any such payment by strangers to the execution, to its owner, to procure 
him not to levy on such land, is no payment in favor of the debtor in execution. Unless the 
execution was fully paid off for defendant’s use to some of the owners of the execution, the 
same was operative in law in the officer’s hands, to levy, sell, and convey debtors lands. 

12. That if the origin of title in both plaintiff and defendant was in Yager, and by both de- 
duced from him, the plaintiff need not show title from the government down to Yager. 

13, That if Yager made a deed to Dulaney, and the defendant holds possession of the land, 
claiming it under Dulaney, and with his consent, it is evidence of the defendant’s helding un- 
der a titlefrom Yager, and the defendant cannot deny that Yager had title. 
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The court gave the 1, 6, 10, 11, 12, 13th, and refused to give the others, to which the ap- 
pellant excepted. 

The appellee then asked the court to give these instructions : 

1. That if the evidence shows the fact to be that Daniel G. Davis, prior to procuring his 
jidgment against James M. Yager of De-ember 6, 743, had actual notice of the sale of land 
in dispute by said Yager to Wm. Dulaney, that said judgment was no lien on the lands in 
controversy, and the sheriff’s s2le thereof to John Davis passed no right as against Dulaney, 
or any one claiming under him; and that if Wm. Howell was attorney for D, G. Davis in 
the suit'in which said judgment was obtained, and had actual notice of the contract of sale 
between said J. M. Yager and Dulaney of the land in dispute, whilst he (Howell) was pro- 
secuting said suit of Davis, and in the matter of said suit, that such notice to H. is actual 
notice to Davis. 

2. That if it appears from the evidence in the case that the judgment of Davis was a lien, 
binding on the lands of Joseph Hearseman, of the value of $1500, and while such lien was 
existing, said Hearseman took an assignmeut for valuable consideration of the same to him- 
self for the purpose of protecting his lands against the said judgment lien, that such assign- 
ment by Davis to said Hearseman was extinguishment of said judgment. 

3. That it appears from the evidence in this cause, that Jos. Hearseman assigned the judg- 
ment of D. G. Davis to John Davis for valuable consideration, and that at the time of said 
assignment it was agreed between the said J. Davis and Hearseman as part of the contract 
of assignment, that the lien of said judgment on the lands should be extinguished or that said 
judgment should never be put into execution against the land of Hearseman, that such agree- 
ment extinguished said judgment, if said lands were equal in value to the amount of said 
judgment. 

4, That if three years from the date of said judgment had dluetet at the date of the sher- 
iff’s sale to plaintiff, and no scire facias had been sued out to revive the said judgment, 
that in such case the title of plaintiff, if any, was acquired thereby, would begin or relate 
back only to the day of the delivery of the execution to the sheriff; and, if prior to that time 
Howell, as attorney for plaintiff, or plaintiff, had actual notice of the sale by Yager to Dula- 
ney, the land in dispute was not affected by said execution. 

5. That the lien of judgment could not be executed longer than three years from date, by 
taking-out execution upon it upon the expiration of three years ; nor could the said lien of 
judgment be so extended by suing out a scire facias upon the expiration of three years from 
date of Said judgment. 

6. That there is no evidence in this cause tending to show title in J. M. Yager at any time, 

7. That the defendant Owenby is not estopped to deny or to require proof of title in J. M. 
Yager in this cause, unless the said Yager was in possession of the land in dispute at the in- 
ception of the plaintiff’s title, and the said defendant procured such possession afterwards 
from said Yager, or some one so coming into possession under him, and after the inception 
of plaintiff ’s title. 

8. That if the said Yager was not in possession of the land in dispute at the rendition of 
said judgment, or at the suing out of the execution on which plaintiff purchased the same, and 
that said Yager at neither of these periods bad any tenant in possession, the plzintiff cannot 
recover without showing title in Yager. 

9. That if the judgment of D. G. Davis was a lien in the hands of Hearseman, John Davis, 
Dulaney, J. G. Davis and Evan Davis, each owning separate interests in the lands bound by 
the judgment, and while said liens were in force, the judgment was essigned to apy one of 
them. 

The court gave the ist, 4th and 5th of these instructions, to the giving of which the appel- 
lant excepted, and refused to give the residue. 

The appellant then took a non-suit, with leave tg move to set the same aside, which motion 
was filed and assigned for reasons. 

1. For refusing to give plaintiff’s instructions, 
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2. For giving those asked for by defendant. 
The motion on argument was overruled and plaintiff excepted, and brings the case hereby 


appeal. 


Toop, for appellant. 


1. That the deed of Sept. 25, 1846, is valid; that the mistake in the date of the judg- 
ment in the recital of execution is clerical and amendable, it does not make void the execu- 
tion and subsequent proceeding; it is given as evidence of a fact; it is the foundation of no suit, 
where a record is overreached ; the court had personal jurisdiction as well as of the subject 
matter—the mistake not being avoided by the parties to that record—cannot be so avoided, 
indirectly in this suit. See 8 Mo. R. 102, 264, authorities cited ; 10 Pet. 449; 1 Mo. R. 469; 
5 Mo. R.234; 2 Mo. R. 48; 3 Mo. R. 99, 152; 7 Mo. R, 606. 

2. The affirmation of the above proposition decides the title complete to sustain the case, 

' But if not sustained, the appellent insists that an execution issuing before the time of judg- 
ment expires is a continuation of the lien, anda sale under it relates to the time of judgment, 
securing all the creditor’s rights. Rev. Code Mo. § —. 

3. ‘That a purchaser under execution of land acquire all the rights of creditors, and no 
deed unrecorded, made before purchase, or notice thereof at a sale under such judgment, cap 
deprive the purchaser of a title so acquired. 8 Mo. R.—; 9 do. 722; 11 do, 77. 


Gover, Campsett & Wetts for appelle. 


1. The sheriff’s deed, reciting a judgment of 1840, execution and sale thereon, vested no 
right in the grantor therein. 

2. The sheriff ’s deed of June 10th, 1847, reciting a sale after the expiration of the three 
years for which the judgment lien ran, related only to the delivery to the officer of the writ 
of execution and could not overreach the deed of Yager to Dulaney, recorded in April pre- 
ceding the issuing thereof. 

3. The judgment under which the plaintiff derived title, being against Yager, who was not 
in possession at its date, neither Dulany, who was in possession, nor Owenby, who claimed 
under him was estopped to deny the right of Yager, and the plaintiffs should have shown title 
in Yager. 

4. An assignment by Davis to Hearseman of the judgment, united the len and the subject 
of thelien in the same person, and extinguished the lien ; but as the lien is nothing more than 
the right of collecting the judgment, it also was not extinguished. 2 Coke Lit. p. 654, note 
H, and specially page 601. 

The lien is a substantive part of the judgment; there is no such thing as satisfying the lien 
and leaving the judgment in force. The judgment bound the lance of Hearsemen like a mort- 
gree, ry with greater force than a mortgage ; and as soon.as the judgment passed into the 

s of the owner of the land, like the meeting of the right of mort a 
cases dinates , g g gage and mortgager they 

The purposes of law requires it should be so. As the law never requires any man to ob- 
tain judgment against himself, to sue his own estate, it never keeps judgments alive for such 
purposes. The case is one of redress by operation of law. Actu and rem being lost in the 
union of plaintiff and defendant; there can be no further controversy ; and the law has pro- 
vided no remedy fur such a dilemma. 

" ‘If the practice of assigning judgments in this way is sanctioned by the laws, it is the most 
potent engine of fraud that can be devised. 

One of the persons bound by the judgment lien buys the plaintiffs right to enforce it, not 
only upon himself, but all the rest. In a case where equity requires he should be put upon 
the footing of equality and proportional contribution, he is allowed to usurp all power and 
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coerce the whole debt out of the rest, to be eventually recovered in the equitable action. He 
is armed with a power to crush and destroy the estate of his neighbors in the control of an 
execution which he is as much bound to pay as they are. 

He cumpels me to pay a debt for which I may sue him the moment I pay it. As to his 
own property, bound by the judgment lien, it seems that he holds a power of “protection.” 

He, it seems, is substituted to the plaintiff’s rights; he can hold up execution against him- 
self as long as he pleases ; he can push it against the other parties with whatever vengeance 
he chooses; having received all those under like obligations with himself, he may proceed 
at leisure to dispose of his own property bound by the lien, or not at all. 


Ryxanp, J., delivered the opinion of the court. 


From the above statement, it will it once be seen that the questions 
arising on the record in this case are of grave and weighty import. 

The registry laws of our State are brought before us for adjudica- 
tion; and I will at once proceed to give my understanding and views of 
the same. I shall lay out of this case therefore all minor points, and 
come at once to the construction of these laws. 

The act concerning conveyances, section 41, Rev. C, 1845, p. 119, 
directs the recording of all instruments affecting the estate in real 
property, and provides, that from the time of filing the same with the 
recorder, for record, they shall impart notice to all persons of the con- 
tents thereof, and all subsequent purchasers and mortgagees shall be 
deemed in law and equity to purchase with notice.” 

The next section provides, “that no such instrument in writing shall 
be valid except between the parties thereto, and such as shall have 
actual notice thereof, until the same shall be deposited with the re- 
corder for record.” 

The acts regulating judgments and decress provides in the second 
section, Rev. C., p. 323, “that judgments and decrees rendered in any 
court of record, shall be a lien on the real estate of the person against 
whom they are rendered, situate in the county for which the court is 
held.” The execution law in designating what property is liable to be 
seized and sold under execution, in the 5th subdivision of the 14th sec- 
tion, page 253, includes “all real estate, whereof the defendant or any 
person for his use was seized in law or equity, on the day of the rendi- 
tion of the judgment, order or decree, whereon execution issued, or 
at any time thereafter.” 

The question arises on these statutory provisions, whether a bona 
fide purchaser of property who has failed to record his deed, until after 
a judgment has'been. recovered against his vendor, but who records it 
prior to any sale under the judgment, can hold it against the person 
purchasing under the judgment. 
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I lay out of consideration all questions about fraud, as that would 
avoid the deed whether it was recorded or not, and confine myself 
mainly to the question, whether the failure to record the deed, prior to 
the rendition of the judgment, postpones the purchaser to the creditor. 

It will be perceived, that the words of the acts under which the pur- 
chaser at sheriff ’s sale, would claim the land, confine the lien of the 
judgment to the real estate of the person against whom the judgment 
was rendered; and confine the operation of the execution to “real es- 
tate whereof the defendant or any person for his use, was seized in law 
or equity, on the day of the rendition of the judgment.” 

A purchaser who has paid his money for land and received his deed, 
is the owner of the land, and the property is no longer the property of 
the vendor, nor has he any seizin in it, either at law or in equity, whe- 
ther the deed be recorded or not. 

If the words of the acts regulating judgments and executions were 
all that affected the question, there would be no difficulty in maiutain- 
ing that the purchaser, at sheriff’s sale, would not hold against an un- 
recorded deed. But the question remains, whether the first purchaser, 
by failing to record, is postponed to a creditor, who obtains a judgment 
against the vendor. This question, for its solution, depends upon the 
clauses of the act concerning conveyances, which I have above quoted. 

The words of the 41st section, in declaring that the deposit of the 
deed for record “shall impart notice to all persons of the contents 
thereof” are explained, in my opinion, by the subsequent words of the 
same section, which provide, that all subsequent purchasers and mort- 
gagees shail be deemed in law and equity to purchase with notice. 

The obvious meaning of the whole section is that filing a deed for 
record imparts notice to all persons who shall subsequently become in- 
terested in the title either as purchasers or mortgagees. 

The 42nd section, in declaring that no such instrument in writing 
shall be valid except between the parties thereto and such as shall have 
actual notice thereof, until deposited for record, is not designed to al- 
low any person to dispute the validity of an unrecorded deed, unless 
he is interested in the title under the same grantor—a mere trespasser 
cannot dispute it—there must be a title for value, under the grantor, to 
admit of the question being raised. 

Now it will be seen, that a creditor, as such, is no where alluded to 
in the statute, as a person who is affected by notice, or to whom notice 
is to be given, and it would plainly be useless, to give actual notice of 
an unrecorded deed to a creditor with a view to affect the person who 
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might afterwards become a purchaser under the judgment of the cred- 
itors. 

A creditor by obtaining a judgment acquires a lien that binds the 
estate of the defendant against any subsequent act of his, but he ac- 
quires no interest or estate in the property. A purchaser of the prop- 
erty under the judgment of the creditor, is the first person who ac- 
quires an interest in the property, and is the person who is to be affected 
by notice either actual or constructive. 

If he has notice before he assumes the character of a purchaser, he 
vests his money in a speculation against the deed, and the judgment 
creditor takes the money upon his judgment. 

The recording of the deed before the purchase is notice tohim. | 

I exclude creditors altogether from the above statute, believing that 
they were never intended to be embraced within their provisions. 

Actual notice is a fact, which may be proved like any other fact, 
either by positive and direct evidence, or by circumstantial and pre- 
sumptive. 

Applying therefore the principles here marked down, to the facts as 
they appear from the record in this case, I come to the conclusion that 
the court below committed no error. 

Its judgment is accordingly affirmed. 
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1. If land be purchased with money in the hands of an administrator, and for the express purpose 
of being subjected to the payment of the debts of his intestate, there is nothing in the Policy 
of the law prohibiting the administrator from conveying it. 


2. The word “heirs” was necessary to convey a fee simple by deed, previous to our statute 
rendering this word unnecessary. . 


3. The intent of a deed, however manifest, cannot prevail against a final rule of law. P | 


ERROR to St. Louis Circuit Court. 


STATEMENT OF THE CASE. 





: . bd ‘ 
‘This was on action of ejectment for a tract of 30 arpents of Jand lying in St. Leuié county, fa” 
what is called the Grand Prairie Common Pielde. 
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The plaintiff s, after showing their representative character, proved that one Angus | L. Lang- 
hain had become seized, by virtue of mesae conveyances from ‘the original confirmees, of the lots 
of which the tract in controversy is a portion, one of said lots being two and one half arpents in 
frong by forty arpents deep, and the other being two arpents in front by forty deep. 

RE otiff ‘s then showed that the lot of two and a half arpents in front by forty deep had 

‘i ‘info two equal parts by a line parallel to the front, and that Langham had conveyed 
portent in fee to’ William Rector. Also; that the tract or lot of two by forty arpents was in 
like.gpanuer divided by a line parallel to the fiont, and the west half conveyed to William Rector 
by A, L. | gham ; the granting wordsof said deed being “have sold, transferred and set over 
to the said William Rector, al] my right, title, interest and estate jn and to the one equal half of 
a certain tract or parcel of land this day conveyed to me by Auguste Braljean and Milanic his 
wife; arid Louis Braljean, situate, lying and being in the place commonly called the big prairie 
and about three miles west of the aforesaid town of St. Louis, and containing the qtantity’ of 
eighty arpents French superficial measure, and bounded northwardly by land owned by the said 
Langham; on the south by land formerly granted to Pane Kiercerean, and east and west by land 
of parties unknown, the part of the aforesaid tract by these presents sold ‘and transferred to the 
said William Rector, is to be onc equal half of said eighty arpents, to be surveyed and laid off on 
the west side of said tract and will be two arpents fronting eastwardly by twenty arpents in depth 
running westwardly. * The plaiatiff’s then proved that said William Rector took possession of 
the tracts to him conveyed by A. L. Langham, being in all four arpents and oae half in front by 
twenty in depth, at the time the same were conveyed to him by Langham, which was in the ‘eur 
1818, and continued in possession up to his death which occurred in June I825. , 

The plaintiff ’s then showed that an execution issued from the Supreme Court of the State of 
Missouri in May 1824, in favor of Lewis Marlo against William Rector, and that by virtue there- 
of ‘the sheriff of St, Louiscounty levied upon and sold thirty arpents of the above déscribed tract 
of land, the part sold being the extreme west thereof, to F. R. Conway, that Conway afterwards, 
on the 26th of October 1826, reciting a previous agreement. with William Rector to that effect, 
made conveyance of this tract to Arthur L. Magenis and his heirs, **to have and to hold the same 
in trust for the use of the legal representatives of said William Rector, asif the same were vested 
in the said William Rector at the time of his decease and to be distributable and applicable as 
other assets of said intestate.” 


The plaintiff ’s then showed that by an order of the county court of St. Louis county in 1837, 
the administrator of William Rector sold this tract of land to Matthew Hogan, by deed bearing 
date November 7th, 1837. Noexception was taken to the regulating of the proceedings which 
resulted in this deed. 

The plaintiff ’s then gave in evidence the decree of the St. Louiscircuit court sitting as a court 
of equity, dated August 1840, passing to Matthew Hogan all the estate which by virtue of the 
deéd from F. R. Conway, dated 1826, had passed to Arthur L. Magenis, and also all the title 
wilich had theretofore been vested in George Collier, Peter Powell and Jesse Lindell, in the 
premises in controversy; Collier, Powell and Lindell having been trustees in deeds which had 
been paid off and satisfied. 

The plaintiffs then identified the land in said deeds and decree mentioned with that whereof 
said defendants were in possession; proved possession thereof by defendants at the time when the 


suit was commenced, and that the same was worth per annum two hundred dollars, or at that rate 
monthly, and closed their case. 


The defendants proved that the southern arpent of the tract of three by forty arpents, originally 
granted to widow Hebert, had been conveyed to them by title paramouat to that of plaintiffs, and 
thatafter the death of William Rector all the title and estate of Langham in and to the remaining 
arpent of the Hebert lot was sold at sheriff's sale under judgments to defendants, Also, that all 
the interest and estate which William Rector had in said tract of thirty arpents in 1825 was by 
aheriff's deed, dated December 29th, 1825, conveyed to-R. Wash, under a judgment rendered 
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against William Rector in August 1825, and that the judgment and proceedings thereunder wére 


regular. It was agreed mutually between the parties to this suit that each judicial sale referted: to 
in the bill of exeeptions in this cause was regular, Whereupon the defendaut prayed for; and the 
court gave the following instructious, to the giving of which the plaintiffs excepted. 

Ist. That no title sufficient to support this action passed by the administrator's sale and ded of 
Peter A. Walsh, public administrator given in evidence in this cause. 

Qnd. That if the jury find from the evidence that a part of the tract of three by forty atpénts of 
land confirmed to Widow Hebert was conveyed by said Widow Hebert in the year 1777 w Joseph 
Labuxiere, that he conveyed the sime to Louis Chevalier and that the same is embraced itt’ the 
deed of Widow Chevalier to John Mullanphy, andof John Matlanphy to Rector and Langham 
in the sheriff's deed to O’Fallon, then there can be no recovery in this action for such part 6f did 
confirmation to Widow Hebert, 

3d. That the deed of A. L. Langham to William Rector, given in evidence in this case dated 
in August 1818, passed to Rector if any title, only an estate during the life of said Rector. 


4th. That no title passed by the decree in chancery given in evidence in this cate sufficiéiit to ; 


sustain this action. 

The plaintiffs'asked, and the court refused the following instructions, viz: 

That the sale and deed by the administrator of William Rector, and the decrée in chati Ps 
in évidence taken together, are sufficient in law to pass the legal estate to the toad th 
scribed to Matthew Hogan. 

The plaintiffs excepted to this refusal and the verdict and judgment being against them, they 
thoved for a new trial which being disallowed, they sued out a writ of error to this court, 


Gantt, for plaintiffs in error. 

I. That the deed from Conway to Magenis in trust for the legal representatives of Williom Reg- 
tor, the consideration ofsaid deed being part of the assets of said William Rector’s personal estate, 
and the deed being made in pursuance of a contrzet made with Rector in his life time passed the 
title to the real estate mentioned therein to Rector’s heirs in the same manner as if gaid deed had 
been executed to William Rector in his life time, and made said real estate assets in the hands of 
his administrator. oe re 

II. The trust createdsby said deed waa so created that the statute of Missouri. in that behalf im- 
mediately transferred thereto the legal estate. which was limited to Magenis, trustee. 

III. If any legal estate was outstanding in Lindell, Collier, Pettis and Magenis, it suieilir 
vested by the decree of the St. Louis circuit court sitting in chancery, and traneferred:to 
Hogan in 1840, 

IV, By the deed from Rector’s administrator to Hogan in 1837, all the interest i in  saidvegl 
estate, wherewith the legal representatives (heirs) of Rector were clothed by virtue,of the 
statute of descents, passed to and vested.in Mathew Hogan, purchaser at the administrators 
sale and grantee in saiddeed. Rev. Code, 1835, title Administration, article 3, § 6 to $s 
inclusive. 

V. Langham on August 18th, 1818, purchased from Auguste 8, Louis Braljean, 2 by 4o e- 
penta in the Grand Prairie for $800. This deed is made to “Langham and his heirs,” Op 
the same day Langham, for $400,. conveyed to Wm. Rector “all my right, title, interest, amd 
estate in and to the one equal half of a certain tract of land, this day conveyed to me by 
Louis and Auguste Braljean,” &c.. It is submitted that by these words a fee passed to. Ree- 
tor. 4 Cruise’s Digest, ch. 21, § 7; 1 Inst. 9b. n, 6; 10.10 a; Id. 273 bs 1 T. Coke, pages 
494, 500, 501, (side paging) (387, top paging.) 

.. VI, The intention of the party of the first part (Langham) to convey a fee to Rector by 
this deed, is plainly manifested. The only question is, cen a court effectuate this intent.un- 
tess'the word ‘‘heirs” be inserted in the deed? The rule. requiring the word ‘‘heira”” as.es- 
sential to the creation of av estate in fee, is of feudal origin and depeadent on feudal reasons 
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.only. The reasons never had any application here, and the rule should have as little. 6 
'  Geuise’s Dig. ch. 19 and 10, 
VII. In England courts have allowed estates in fee to be created by will without the use of 
‘the word “heirs,” and the reason assigned is, that the object of courts of justice ‘is to give 
effect to the intentions of a testator as far as may be. It is submitted that this rale is no less 
binding upon courts of justice when deeds are before them for interpretation. 6 Cruise’s 
_ Dig. ch.9 and 10. 

VIIl, The words “all my right, title, interest and estate,” have been repestedly held to 
passa fee in a devise, even in England. Id. ibid Brown vs. Wood, 17 Mass. 68. 

TX. In a conveyance under the statute of uses, the consideration if full and valuable, raises 
a use in fee, 

X. Nothing passes to Wash by the sheriff"s deed of 1825, under judgment of Avgust, 1825, 
forat neither of these periods had Rector any interest in the land; all his interest having 
been previously sold to Conway under a senior judgment. 

XI. A copartner, or one of two joint tenants in fee, may release to his cotenant, and by 
the words “all his right,” without the word “heirs,” a fee will pass. 1 Inst. 10a; 4 Crus 
295, 9 7. 

The reason assigned is, that both being seizéd i in fee, and the release being of “all the right”? 
‘of the releasor, the terms employed have as strong a relation to t@ inheritance as if the word 
heirshad been used. In the case at bar, a person seized in severally, and wishing to devise 
his real estate (whereof he gives not only a local description, but shows the title by means 
whereof he is seized,) conveys to another “all his right, title, interest and estate in and tothe 
ene equal half of a certain tract, &c.” Itis submitted that the words and the context “have 

ws strong a relation to the inheritance as if the word heirs had been mentioned.” Id. qu. Sup. 
‘¢Verba relatio in esse videntur.” Langham refers to the deeds by means of which heis 
tized. These deeds contain the word “heirs,” and undoubtedly conveyeda fee to him; and 
be conveys to Rector “the one equal half of the tract,” and all his right, title, interest and 
éstate thereto. Here, if ever, the maxim quoted applies. 3 Bac. Abs. 534; 1T. Coke, 500. 

“If the effect of the deed from Conway to Magenis, as trustee, be not such as to put the es- 
tate in the position contemplated by Conway ; that is, if notwithstanding this deed, the title 
was not in a condition to pass by the sale and deed of the administrator of Rector, according 
to sec. 23 of art, 3 of the administration act of 1835, then, for the purpose of effectuating the 
intention of the grantor and the deceased, the estate vested in Magenés will not be executed 

. by the statute of uses, but will remain in Magenis to save the use to be acquired at the ad- 

‘“ministfator’s sale by the purchaser. 1,Cruise’s Dig. 417, Tit, 12. So that whichever view 

Of the matter be taken, whether the statute executes the trust vested in Magenis or not, the 
heirs of Hogan have the title which Conway had when he made the deed to Magenis. They 
have it by operation of the statute of Missouri, (§ 23 of art. 11 of the administration law of 
'3835,) if the deed from Conway te Magenis be effectual to bring the estate conveyed within 

/tiifietter on the equity of our statute of administration. But if this cannot be, the intention 
of the grantor (Conway) will be defeated, unless Magenis remained seized of the legal es- 
tate, for the use of the creditors or other legal representatives of Rector; and therefore a 
trust will Se created. (1 Cra. Dig. 417 and following.) But this legal estate was transfer- 
ed from Magenis to Hogan by the decree of the St. Louis circuit court setting in chancery, 
ee having previously purchased the equity at the administration sale. 

‘The ant in error contends that both the legal and equitable estate to the Jand in con- 

vested by Conway’s deed in the heirs of Rector; and that the title acquired by Ho- 
gan at the administration sale, was at most only the aqaitable title ; that is, that the effects of 
this judicial sale was to divide the legal from the equitable estate, transfetriog the last to the 
purchaser, and leaving the former in the heirs of Rector, a position which is unwarranted by 
reason, precedent, or convenience. 

Tt is supposed that the injustice of the doctrine intimiated by the defendant in error, thatthe | 

laud conveyed to Magenis for the putpose of causing it to constitute a part of Reetor’s et- 
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tate, cannot be subjected to the demands of his creditors, is too gross to require that this dog- 


trine should be otherwise refuted than by stating its nature. i 


* 


> 
Spaupina, for defendants in error. 


I. The defendants in error maintain that the deed of Conway to Magenis of the land in 
question, dated 26th October, 1826, for the use of the legal representatives of Rector in the 
same way as if he had died intestate, vested the title in these representatives and not in Ma- 
genis; in other words, that our statute acted upon it and converted the legal title to 
the use. 

Rev. Code of 1825, p. 214, sec. ‘1 This is substantially the English statute of uses ; and 
that it operates to vest the legal title where that use is, in cases of mere naked trust or use, 
when there is nothing for the trustee to do, there isno doubt. Even the counsel for the ap- 
pellees agree to this. 1 Law Libr. (Con. on uses, 21 and 27,) 22 Law Lib, (Lewin on 
Trusts, 102.) Both of these references are to elementary works, which treat of the effect of 
the statute of uses so called. 

That the description of the person to whose use the deed is made, is sufficient. See3 Bag. 
Abr. 378, that a grant to a person by description Bishop of A., is good. 2 Brack. 156. 
Conveyance to P. H. and son, a mercantile firm, is sufficient description of the son to entitle 
him to take under the deed. Shep. Touch. 235, (side paging) that grantee in a deed may be* 
named or described without naming. 

Il. The administration sale and deed conveyed no such title as will support ejectment, nor 
impart any title. By the very words of the law, which alone gives the proceeding and deed 
any validity, and also by the words of the deed itsetf, only the right and estate which Rector 
had at the time of his death could pass. 

Rev. Code of 1835, page 53, sec. 23- The administrator's deed is required to pass, and so 
reads “all the right, title and interest which the intestate had at the time of his death, and is 
declared by the act to be effectual to pass only such right and interest. 

ist. At the time of the sheriff’s deed to Conway, Rector had no interest in said land, nor 
afterwards till his death. Conway’s recital in his deed to Magenis, of the fact of an agree- 
ment with Rector that he might cancel his note for the money borrowed, and give back the 
land, is no proof of that fact as against Wash, who claims by a prior right. 2nd. Andif it 
were proof of it, does that agreement give Rector any right or estate in law or equity ?. Un- 
til Conway exercised his right of action, the whole matter stood in contract; and there is no 
proof that he ruled his election tillafter Rector’s death, but on the contrary his. own recital 
shows that his election was made after there was an administrator of Rector, and of course 
after Rector’s death ; so that at the time of his death, he had no interest ir the land legal or 
equitable. 

The act prescribes the form of the deed, and requires it, in. sec. 22, to convey to the pur- 
chaser “all the right, title and interest which the deceased had in the same.”” Under those 
words it is contended by appellants, that a title passes which never was in Rector at the time 
of his death; that is, that by the words “all the title which Rector had at the time of his 
death,” passes not his title, but all the title which his heirs acquired, not by descent, a year 
after his death ! but by conveyance to them from a third person, for a consideration passing 
from the administrator. If the administrator buys land or has it conveyed to the heir, how 
can it pass by administrator’s deed ? 

III, The decree in chancery passed no title to Hogan. This decree was against Collier & 
Lindell and Magenis. There is not a particle of testimony that Collier & Lindell ever had 
any title. The recitals of the decree are not evidence of Ganesan of Conway to Lim 
dell & Collier. _Those conveyances should have been shown, if any. 

As to Magenis, there was no title in him, inasmuch as the deed to him for the use of Rec- 
tor’s lega] representatives passed the title into those representatives. 

The recitals in the decree, even if evidence of conveyances, yet state that they were deeds 
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of trust which had been satisfied; and these deeds, if produced, would have shown on their 
face, as they generally do, that on payment or satisfaction of the debts, they are void, that is is, 
that the title revests. 
IV. The deed of Langham to Rector of the 2 arpents by 20, dated 10th Aug. 1818, con- 
veyed only a life estate. 
4 Miss. Rep. 759, Mullanphy vs. Peterson; 1 T. Coke, p. 575, 576, and'in note P; also 
664; 572; 2 Black. Com. 107, 108, 121; Ship. Fanch. 86, side page. “A deed to a man aud 
his assignees forever," passes only a life estate at the most; for without the words “heirs, 
it will be but a life estate, although it is otherwise in a will. Com. Dig. Estates.A. 234 
Cruise, chap. 21, sec. 1 and 2; Rev. Code, 1845, p. 219, sec. 2, the word “heirs” not ne- 
eessary to create fee simple, Why this, unless it were before necessary? 1 Blackf. -137, 
Clearwater vs. Rose. A deed to a man and “his executors, administrators and assigns,” not 
eontaining the word “theirs,” conveys only a life estate. 
3 Wash. C. C. 498. Deedtoa man and “his generation’ carries “—~ a life estate. 13 
Pick, .24 
The present case does not come within any of the exceptions sailed by Coke’ or other 
authorities, and the court is required by appellants to rescind the rules of common law, and 
apply those which govern devises. 


Naprron, J., delivered the opinion of the court. 


One of the questions discussed in this case involves the merits of the 
entire title, and I will consider it first. 

It is contended that Conway’s deed to Magenis created a naked trust 
in Magenis, which our statute immediately executed in the heirs of Ree- 
tor; that the sale and conveyance by Rector’s administrator, therefore, 
conveyed nothing, or at all events, did not convey the legal title, which 
is yet outstanding in Rector’s heirs. 

Upon the hasty examination which I have been compelled to give fo 
the cases upon the statute of uses, I shall not venture to question the 
propriety of the construction conceded in this case on both sides, which 
deprives Magenis instanter of the legal title. It is not material in the 
view hereafter to be taken. It may be admitted, that the use was ex- 
ecuted and the title passed from Magenis ; for if itdid not, by the force 
of Conway’s deed, it was certainly transferred by the proceedings in 
chancery, instituted by the plaintiff. But the question remains, to whom 
did this title pass? Who are Rector’s legal representatives guoad this 
land ? 

If we look outside of the deed, we find that this land was bought with 
the money of Rector’s estate, and that it was designed to be assets. for 
the payment of debts. The same thing appears upon the face of the 
deed. The conveyance is to “A. L. Magenis and his heirs, to ‘hold the 
same in trust for the use of the legal representatives of said William 
Re=‘or, as if the same were vested in said William Rector at the time 























MARCH TERM, 1851. 183 


Hogan’s heirs vs. Welcker and Middlebaugh. 





EO 





of his poonase, and to be distributable and applicable as other assets of 
said intestate.” 

The phrase “legal representatives,” ‘ie different meanings, accord- 
ing to its context. ‘When used in reference to lands, it usually applies 
to the: “heirs;” but when used i in reference to personalty, it means the 
administrator or other personal representatives. As to this particular 
piece of land, conveyed by Conway, purchased with the money in 
hands of the administrator, and for the express purpose of being sub- 
jected t to the payment of his debts, the legal representatives of W. Reg- 
tor were not his heirs, but his administrator. To construe the words 
here to mean “‘heirs,”” would totally defeat the manifest intent of the 
deed. If the land was conveyed to the heirs, the administrator could 
have no control over it, and it would not be distributable and applicable 
as other assets of said intestate.” If a deed admit of two constructions, 
one of which will support and the other defeat its intent, the construg- 
tion which will uphold the deed must be adopted, unless some inflexible 
rule of law interfere. Now if we construe the words “legal represen- 
tatives” to mean heirs, we defeat the intent manifested on the face of 
the deed. Indeed, the subsequent clauses immediately following the 
use of this phrase may be regarded as an interpretation or qualification 
of the words themselves. The conveyance is to the “legal representa- 
tives” of Rector, to be distributable and applicable as the assets of the 
intesta te. 

The land conveyed would not be distributable as assets, if the heirs 
got the title. A court of equity might intercede and accomplish this 
purpose, but the intent of the deed was to do this without the aid of a 
court. It may be considered as though it read “to A. L. Magenis and 
his heirs, in trust for the administrator of Rector, in trust for his cred- 
itors and heirs.” 

Can it be doubted that the “heirs”? of Rector were not the only ces- 
tuys que trust? What means the deed, when it says that the land wag 
to be as other assets of the estate? If assets of the estate, it was of 
course for the benefit of the creditors astwell as the heirs. If the sta- 
tute executes the first use, it certainly does not execute the last. 

It would seem to be very clear, that upon any construction of this 
deed of Conway’ s, Hogan’s heirs are the equitable owners of his title, 
whatever it was worth. If the title in such cases vests in the heirs, 
there must be a resulting trust to the administrator. If the latter cone - 
verts money into land, and lets the title pass to the heirs, whether the act 
has been in accordance with his powers or not, a court of equity would 
not permitithe heirs to hold the land, and the creditors to loge the money. 
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Our statute concerning administration authorizes an administrator in 
some cases to convert money into land, but the act does not seem to 
have contemplated a case where a purchase of land would be made with 
a-view to a subsequent sale, or where such sale might by subsequent 
events, become necessary to pay debts. Hence, no provision is made, 
even in the case of mortgaged land, for an administrators’ conveying a 
title acquired subsequently to the death of the intestate. But in such 

» cases, if the title happens to fall upon the heirs, or is made to the heirs, 
there ‘must be a resulting trust to the administrator for the benefit of 
creditors, which a court of equity would enforce. 

The deed of the public administrator, in this case, who was adminis- 
trator of Rector, conveys “all the right, title, interest and demand of 
the said William Rector, which he had at the time of his decease, and 
all the right, title, interest and estate which vested in me, as public 

administrator, &c., legal representative of the said William Rector, 
dec’d, by virtue of the said deed from F. R. Conway to A. L. Ma- 
genis, &c.” ’ } 

If the deed of Conway invested Rector’s administrator with the legal 
title, then this deed of the administrator passed itto Hogan. There is 
nothing in the statute to prevent an administrator from passing a legal 
title, where he has acquired one in this way. 

The deed, it may be admitted derives no validity or force from the 
statute, and so far as it attempts to convey Rector’s title, it may be a 
nullity—because Rector had none at the time of his death. But the 
statute does not prohibit an administrator from taking a legal title in 
trust for the purposes of his administration, nor from afterwards con- 
veying it. There is nothing in the act on the subject. It expressly 
déclares the effect of the administrator’s sale and deed, in cases provi- 
ded for—but the one now under consideration is not one of those cases. 
There is nothing in the policy of the law to prohibit or discountenance 
the deed made to Hogan. It was exactly what a court of equity 
would have required to be done, if the title of Conway had been con- 
veyed to the heirs. 

The second point relates to the title of that portion of the 30 arpents, 
which was within the Heber lot or of the half of it. The conveyance 
did not use the word “heirs,” and it was made previous to our statute, 
which has rendered this word unnecessary to convey a fee simple. 
The intent of a deed, however manifest, cannot prevail against a fixed 

rule of law. 
That the word “heirs” was necessary to convey a fee simple by deed, 
is élearly shown by the authorities cited. 
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The reason of the rule is to be found in feudal customs, and has long 
since ceased—but until the legislature altered it, as they have done, it 
was not in the power of the courts. There were exceptions to this rule, 
as the authorities cited show, but the present is not one of them. The! 
courts cannot be held responsible for any inconvenience or injustice 
which the enforcement of this ancient rule may produce. It is their» 
duty to take the law as they find it. 

In relation to the 40 arpent lot, mortgaged to Mullanphy, and sub,, 
sequently acquired by O’Fallon, there seems to be no dispute. 

Judgment reversed and cause remanded. 





OLIVE, KING & WILSON vs. ALTER, NEWMAN & HAYS. 


1, A bond may be discharged, when performance is prevented by the act of God, the obligee, 
or the law. 


ERROR to St. Louig Court of Common Pleas. 


STATEMENT OF THE CASE. 


This was an action of debt by the plaintiffs in error against the defendants in error. The 
declaration contained two counts. The first count recites, that on the 21st of April, 1843, 
the plaintiffs, as complainants, had filed in the St. Louis circuit court a bill in chancery 
against the defendant, Alter, and one Hubbard, a copy of which bill is contained in the 
count; from which it appears that the complainants had a mortgage upon the steamboat 
“Inda,” made by Hubbard to secure a large debt to them; that Hubbard was to keep the boat 
insured for their benefit, That a large portion of the mortgage debt was due and unpaid, 
and that Hubbard had failed to keep the boat insured. That the defendant, Alter, had by 
some means obtained possession of the boat, and was navigating the Mississippi with her, at 
great risk of sinking her. That Alter was entirely insolvent, and Hubbard, also. That the 
boat was then at St Louis, and that the plaintiffs had demanded the possession of her from 
Alte:—that they might sell her in satisfaction of the mortgage debt; but that Alter had re- 
fused to surrender the possession, and was then on the eve of removing the boat to New Or- 
leans, out of the jurisdiction of the court, and would run the boat in debt so as to create 
liens upon her in favor of the crew, &c., and praying for a foreclosure of the mortgage, and 
that in the meantime Alter and Hubbard be restrained and enjoined from removing the boat 
beyond the jurisdiction of the court, and that the sheriff be directed to seize the boat, and hold 
ber subject to the future orders of the court, unless the defendants would enter into bond with 
good security, conditioned that they would safely keep the boat, and that they would at all 
times have her aes in as good order as she then was, {o abide any future order of the 
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court. The bill was sworn to by one of the complainants, and being presented to the Hon. 
B. Mullenphy, then the judge of the St. Louis circuit court in vacation, he endorsed upon 
the bill an order directed to the clerk of said court, requiring said clerk to let an injunction 
go, restraining, §c., the going forth of said boat out of the jurisdiction of said court, and 
the sheriff for that purpose to take it into his possession, unless bond be given by defendants 
if favor of the complainants, in the sum of $5000, as finally conditioned to abide the event: 
of the said suit, and to say or do whatever might be decreed by said court in that behalf. 

But that before the injunction should issue, the complainants, or one of them, should give 
an injunction bosd with Warburton or King as security, in the penalty of six thousand dol- 
lars. The count proceeds to aver that one of the complainants gave the injunction bond with 
security as required, and that thereapon, on filing said bill in the clerk’s office of said court, 
with the judge’s order for an injunction indorsed thereon, as aforesaid, there issued from the 
said office an injunction restraining the said Alter and Habbard from removing said boat as 
prayed for, and as required by the order of said judge. That by virtue of said writ of in- 


. junction, the sheriff took the said boat into his possession, and detained her until the 24th of 


April, 1843, when, for the purpose of releasing said boat from custody, and as required by 
said writ of injunction, the defendant, Alter, as principal, and Ames, Hays & Newman, &c., 
his securities, entered into bond to the complainants in the sum of five thousand dollars, 
@onditioned that whereas the plaintiffs had before then obtained an injunction issuing from 
the circuit court of St. Louis, commanding said Alter and Hubbard not to remove said boat, 
&c., pursuing the terms of the suit of injunction, and providing that if Alter and Hubbard 
should duly abide the event of said suit, and should pay, do and perform whatever should be 
decreed in that behalf by said court, then the obligation to be void. The eountthen avers that 
the said suit in chancery was removed by change of venue into the St. Louis court of com- 
mon pleas, in which court such proceedings were had that on the 30th of Oct, 1845, il was 
decreed by said court that Hubbard pay to the complainants the mortgage debt, with interest 
and costs, and that unless Hubbard, or some one for him, pay the same on or before the day 
appointed for sale, as hereinafter provided, the equity of redemption be bound, §c.; and it 
was further ordered and decreed that Alter immediately surrender the boat to the sheriff, who 
was appointed commissioner to execute the decree, and that if payment was not made as 
aforesaid, that the sheriff proceed to take possession of said boat, and if within five days 
after the seizure of the boat, the mortgage debt was not paid, that the sheriff proceed to sell 
the boat, &c., in satisfaction of it. The court then proceeded to aver that neither Hubbard, 
nor any one for him, had paid the mortgaged deb!; nor delivered up the boat to the sheriff as 
required by the decree. On the contrary, that Hubbard, or some one for him, had removed 
the boat beyond the jurisdiction of the court, so that the sheriff was prevented from taking 
possession of her, wherey the condition of the bond became forfeited, §c., and an action 
accrued to the plaintiffs, to demand the $5000—the penalty of the bond. 

The second count omits the bill, and all the proceedings prior to the giving of the bond by 
the defendants; recites the bond and the condition as given in the first count, avers that a de- 
cree was rendered as stated in the first count, and the breach is the same. Alter filed no 
plea. The viver deitndanis filed thirteen‘pleas. 

ist. Non est factum without oath. 

2d. That the bond sued upon was obtained of the defendants without any good or valuable 
consideration. 

3d. That after the making of the bond, the consideration wholly failed. 

4th. Nuvi tiel record. 

5th. That neither Alter, nor any one holding under him, has removed the boat, and there 
detained the same, beyond the jurisdiction of the court. 

6th That the conditions of said boud have not been broken, as alleged. 

7th. That before and at the time of the making of the said bond the said Alter was law- 
fully possessed of said boat; and being so possessed thereof, the same was afterwards, by 

sheriff Milburn, by virtue of the said writ in the declaration mentioned, foréibly and illegally 
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taken from Alter’s possession, and forcibly and illegally detained by the sheriff until said de- 
fendants named make said bond—wherefore, for the purpose of relieving said boat from cus- 
tody, and for no other consideration, the defendants made said bond, which is therefore void 
and of no effect. , 

Sth. But after the making of the bond and before the venue of the suit in chancery was 
changed, it was ordered by said circuit court that the sheriff of St. Louis county, take into 
his custody the said boat, to abide the further order and decree of said court, in the said suit 
in that behalf in the declaratiuns mentioned, and therefore, by virtue of said order, the sheriff 
did take said boat into his custody, §c. 

9th. The same as the last with the further’averment that after the change of venue, and 
before the commencement of this suit, the said boat was released trom the custody of the 
sheriff, by order of the common pleas court, upon a new bond in favor of the plaintiffs being 
given by said Alter as principal, and Chase, Thornburg and Merrill as securities, in the penal 
sum of $5000, conditioned that if Alter should well and truly abide by, do and perform the 
orders and decrees of the said court, made and passed against said Alter & Hubbard, defend- 
ants in said suit in chancery—then the obligation to be void; and that from the time of ma- 
king the bond sued upon, up to the time of making the said last recited bond, the defendants 
had duly observed, kept and performed the same writing obligatory, and the conditions there- 
under written. 

10th. That before and at the time of making the bond sued upon, Alter was completely 
possessed of the said boat, and being so possessed, Sheriff Milburn by virtue of said writ, 
forcibly and illegally seized upon the boat and detained the same until the defendants would 
make the bond. Therefore, for the purpose of releasing the boat, and for no other consider- 
ation they made the boud. That after the making of the bond, and before the change of ven- 
ue, it was ordered by said circuit court that the sheriff take into custody the said boat to abide 
the further order of the court, and thereupon by virtue cf said order the sheriff did take into 
his custody the said boat, and did detain the same until after the change of venue, when said 
boat by the order of said court of common pleas was released from the custody of the sheriff, 
upon a new bond in favor of the plaintiffs being given by Alter, Chase & Co., (describing the 
bond and condition, as in the last plea) and that from the time of making the bond sued upon 
up to the time of making the last recited bond, the defendants had duly observed the consider- 
ations thereof, &c. 

11th. That after the rendition of the decree, and before this suit was brought, the said Mil- 
burn did in pursuance of said decree, take into his possession the said boat and proceed to sell 
the same in satisfaction of said decree, &c. 

12th. To the second count, same plea as the last. 

13th. Nul tiel record to the first count. 

The plaintiffs demurred to all the pleas, and the court sustained the demurrer to the 3d, 5th, 
6th, 7th, 11th and 12th, and overruled it as to the Ist, 4th, 8th, 9th, 10th and 13th pleas. The 
plaintiffs thereupon joinedsissue upon the 1st,4th and 13th pleas, and to the 8th, 9th and 10th 
replied to each that the said order of the St. Louis circuit court in said pleas mentioned, re- 

quiring the sheriff to take into his possession the said boat to abide the further orders of said 
court, was made at the instance and on the petition in writing of said defendants, filed in said 
cause and addressed to said circuit court, and for their security alone, and without the know- 
lege, sanction or consent of the plaintiffs. To these replications the defendants demurred, 
and the court sustained the demurrer, and rendered a final judgment upon the demurrer for 
the defendants. The plaintiffs here brought the case to this court upon writ of error, and 
allege that the court erred in sustaining the demurrer. 


Crocker, Brices & Hatent, for plaintiffs in error. 


I. The bond on which the suit is founded, is a valid bond at common law, whether it be au- 
thorized by any statute of this State or not. 2 Strange 1138; 2 Litt. 310; 23.3. M. 416; 
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Grant vs, Brotherton, 7 Mo. R. 458; Howard vs. Brown, 8 Shep. R. 385; Van Deusen vs, 
Hayward, 17 Wend. 6n; Ring vs. Gibbs, 26 Wend. 502; Hall vs. Paschall, 5 Iredell 668 
Tucker vs. Stokes, 3 Sneeds & M. 134; Hoy vs. Rogers, 4 Mon. 225; Gale vs. Martin, 3 Ala, 
R, 593; 2 Humph, 500;.4 Iredell 140; 5 Ala. R. 316; Marsh vs. Gold, 2 Pick. R. 285; 3 
Call’s R. 523; 1 Wash. R. 367; 1 Call R. 249; 1 Black- 358; 2 Stewart’s Ala. R.509, Com 
vs. Savage,2 Dall. 118. 

II. That the bond in question is not a bond for ease and favor, To constitute a bond for 
ease and favor, it must be made to the officers who serve the process.. Kavanaugh vs. Saun- 
ders, 8 Greenl. 422; Winthrop vs. Duchendorf, 3 Greenl. 156; Baker vs. Haley, 5 Greenl, 
240 ; Wourse vs. Hodsden, 5 Mass. 317 ; Clapp vs. Copan,7 Mass. 101; Clausen vs. Shaw,5 
Watts. 468; Lampton vs. Taylor, 5 Litt. 273. 

Bond for prison liberties, though. not comformable to statute, is good at Com. Law. rest be.« 
ing for ease and favor. Baker vs. Haley, 5 Greenl. 240; 3 ib. 156; 8 Mass. 373. 

Though supersedeas bond does not conform to statute, yet if it is effectual to delay the ex- 
ecution, it is valid as a common law bond. Hester vs. Keith, 1 Ala. 316, ‘ 

ILL, That bonds for. ease and favor are only suchas are given to officers who must arrest the 
person. 

This bond not being of that character, does not come within the policy of the rule which 
declares them void. See cases above cited. 

IV. The court had the authority to require such a bond, upon the facts alleged in the bill. 
Berry & Smith vs. Buckhart, 1 Mo. R. 418. 

V.. The second bond did not discharge the first. The replication alleges that the record bond 
was obtained at the instance and for the security of the defendants, and without the knows 
ledge or consent of the plaintiffs. The first bond was a valid contract between the plaintiffs 
and defendants, of the benefit of which the plaintiffs could not be deprived without their con- 
sent, Hoy vs. Rogers, 4 Mon. 227; Gale ys. Martin, 3 Ala. 593, Thompson vs. Buchanan» 
2J. J. M. 418. 

VI. The bond if void as against the principal on the ground of duress, is valid against the 
sureties. 2J. J. M. 416. 


Gryer & Dayron, attorneys for defendants in error. 


I. The original order for the seizure of the vesse] was made by the judge of circuit court 
without authority of law, and the sheriff in executing it was a mere trespasser. The bond 
was extorted by color of his office, and was for that reason void from the beginning. Love 
vs. Palmer et al.,7 Q. R. 159. Any substantial deportment from law will vitiate a bond 
taken by a sheriff. Sullivan vs. Al. 19'Q. R. 233. 

Il, The seizure of the boat by the sheriff, under the second order of the court, rendered the per- 
formance of the condition by the securities impossible, and discharged the obligatee. People 
vs, Manning, 8 Cowan 299, Holland vs. Boulder, 4 Monr. 147; Badlan vs. Tucker, 1 Peck. 
287; Wash. C. C. 15, 95; 7 Mass. 338; 10 Johns. 27; Wilson vs. Stevenson. 2 Call, 213. 

III. ‘Phat the second. order was made on the applica‘ion of the sureties, is no answer to the 
8th plea; nor does it change the effect of the order. The securities had a right to surrender 
the property. Lusk vs. Ramsey, 3 Mumf. 417, and the surrender being made and accepted, 
is a discharge. 

IV. If the securities in thefirst bond were not fully discharged. by the second order, andthe 
re-taking of the boat under it, the discharge was certainly. accomplished when the boat was 
delivered to Alter, upon a new bond with other securities, taking under an express order of 
the court. First, for the reason that the securities on the first: bond were deprived of all au- 
— the act of the court rendering it impossible for them to deliver the property. Wilson 

vs. Stevenson, 2 Call. 213. And secondly, because the new bond accepted by the court, as in 
ease of a replevin bond in the samecase, réleases the security in thefirst; Brooks & Brown 
vs. Shepherd, 4 Bibb. 572; Baskell ve. Scott, 5 h Mell. 208. 
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V. Thebond given by the defendants wasgiven under the order of the court,and the bond affirm- 
ed by the court. ifthe court had, in the first instance, the power to seize the bond for the relief of 
the complainants, certainly it had the power to relieve the defendants from the consequences of an 
inconsiderate act in the same manner. Whatclaim can the plaintiffs have to any vested right in 
the bond of the defendants? It was notgiven under a contract with the plaintiffs, but in. course of 
judicial proceedings, in obedience toan order lying within the discretion of the courts. The courts 
could, in its discretion, have rescinded the order and released the boat altogether if it deemed any 
other mode more eligible for securing the rights of the plaintiffs. For this matter of granting or 
dissolving an injunction, is a matter al:ogether in the breast of the chantellor, without any supér- 
vision of the supreme court. 

VI. The bond was delivered to, and accepted by the court unimpaired, and was subsequently 
released again by the court. There was no breach prior to the surrender by the defendants. The 
defendants restored to the court, for the benefit of the plaintiffs, all that was taken out of the pos- 
session of the court upon the defendants bond. 

VII. The complainants only sought, and only had a right to ask an application to the payment 
of the mortgage debt of the mortgaged property. The mortgaged property was given up to the 
court, and the court could control it in such manner as it deemed proper for the interest, or ne- 
cessary for the protection of the parties, and could either hold it in possession or release it upon se- 
curity. No injury resulted to the complainants from the temporary possession of the mortgaged 
property by Alter under the defendants bond. 


Napron, J., delivered the opinion of the court. 


This case turns altogether upon the action of the court in sustaining 
the defendant’s demurrer to the plaintiff’s replication to the 8th 9th and 
10th pleas. This involves the question whether the delivery of the 
boat into the custody of the sheriff and the taking of the new bond by 
the court, either singly or together, discharged the defendants; the action 
of the court having been at the instance of the defendants themselves 
and without the consent or knowledge of the plaintiffs. 

A bond may be discharged, when performance is prevented by an act 
of God, or of the obligees or of the law. 

Here there has been an act of a court, which prevented the defend- 
ants from availing themselves of one of the conditions of their bond, and 
the question is, whether this action of the court is to be regarded. as one 
of those acts of the law which, it is agreed by all authorities, will dis 
charge a contract. That the court had the power to order anew bond, 
and to cause the boat to be delivered upon such bond, can certainly not 
be questioned by the defendants, at whose instance this power was 6x- 
ercised. But if the effect of such a proceeding: is to deprive the plain» 
tiffs of their prior security, it must result from a power in the court to 
deprive a party of his rights without notice, against his consent and at 
the instance of his adversary. The action,of the court seems rather to 
be the act of the parties themselves, and not an act of Jaw which ope- 
rates without respect to the assent or dissent of the party affected. 
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Where bonds are taken in conformity to some statute, the statute may 
also give the courts a power to institute new ones and relieve the secu- 
rity upon the old bonds. But the bond in this case was a voluntary one, 
and derived its efficacy from no statute. We cannot construe the ac- 
tion of the court in allowing a record bond to be given as designed to 
affect the rights of the obligees in the first, since they had no oppor- 
tunity of being heard upon the motion, and never assented to the pro- 
ceedings. 

Judgment reversed and cause remanded. 
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WADDINGHAM sr at. vs. THE CITY OF ST. LOUIS. J 


1. There are only two modes of personal service pointed out by Jaw—one is by reading the 
petition and writ; and the other is by deliveri.g copies of them. The officer may pur- | 
sue either mode, but the act does not seem to contemplate the propriety of separating 
the process, by reading one portion and delivering a copy of the other. | 


2. A municipal corporation, authorized by charter, to construct wharves, and other similar 

public conveniences, upon the lands of private citizens, are not bound to select, as 

* agents, for the accomplishment of the work, the owner of the land, upon which the 
erection is proposed. , 


eR CE TR aR 


APPEAL from St. Louis Court of Common Pleas. 


Gamsie & Kirtiey, for appellants. 


I. The first point insisted upon by the appellants is, the irregularity and insufficiency of 
the service of the process. The suit was brought under the new code. By the 4th section, 
article V. p. 78, it is provided that the service of a summons shall be: Ist. By reading the 
petition and writ to the defendant. 2nd. By delivering a copy of the petition and writ, 
&c. 3rd. By leaving a copy of the petition and writ et the usual place of abode of the de- 
fendant, with some white person of the family above the age of fifteen years. 

The service in this case was neither the one nor the other, but was a selection of a por- 
i tion of the first method pointed out by the statute, and tacking thereto a part of the second 
mode. 
If this can be done, it is capable of demonstration, that instead of there being but three 
modes by which a writ may be served, as pointed out by the statute, there are, at least, 
twelve different and distinct methods by which a legal service may be had according to the 
) whim or fancy of the sheriff. See act#1848-9, § 4, p. 78; 1 Mo. R., 158, Hickman vs. Barnes; 
i 1 Mo. R., p. 336, Cabeen vs. Douglass; 1 Peter’s ( Ark.) R., p. 50. 
Il, The second point insisted on, is, that the motion to set aside the default and permit the 
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defendent’s answer to come in, should have been sustained. Ist, for the reason of the in- 
sufficiency of the service, and also for the reason set out in the affidavits filed with the mo- 
tion. 

The city election and general change of officers accrued on the 1st Monday in April. The for- 
mer mayor left the city for the east. The city counsellor resigned his office, in the first week 
after that election, His successor gave bond on the 22nd of the month. In receiving the 
papers pertaining to the litigation of the city, the usual copy of the petition was not among 
them, rior was his attention called to this case until after default taken. The new mayor and 
city counsellor were necessarily pressed, for a time, greatly with business, with which they 
were yet unfamiliar, and in the great amount of legal business in which the city was then 
involved, this was overlooked. When its situation was discovered, the motion to set aside 
was made, at the return term, of the case, which, if granted, would have produced no delay 
whatever. A good and lawful defence was sworn to, and full and ample justice could haye 
been administered according to the rights of the parties, without injustice to others. It was 
not a case of neglect, or want of due diligence. 

IIf. The third point on which the appellant relies, is the insufficiency of the petition. 
The city charter either authorizes the city to condemn private property for public use, as a 
public wharf, or it does not. If it does not, then there was no jurisdiction to grant the in- 
junction in this case, or to make it perpetual by the final decree. Gamble vs. City, 11 Mo. 
R., p. 617. 

If it does confer the power, then, unless there are facts stated in the bill which would 
withdraw the property in question, from the exercise of the power, there is no ground for 
the injunction. There is no fact connected with the property in question which could pre- 
vent the city from condemning it, except, that the owners intended, some time in the future, 
to use.it as a private wharf. This will not prevent its being condemned. Nor is this fact stated 
so that the court could properly act upon it. 

IV. It is finally insisted on, that after the appeal was granted and perfected in this case, 
the circuit court had no power to set aside the first judgment and order a new judgment more 
comprehensive in its terms to be entered up nunc pro tunc, Cox R., 93, White vs. McCall; 
Ib. 160-1, Thompson vs. Thompson. 


Spatpinc & Suer.ey, for respondents. 


I, The process was correctly served on the city, by delivering a copy of the petition to the 
defendant, and reading the writ. Acts 1848-9, p. 78, section 4; Revised Code, 1845, p. 237, 
section 2. 4 

Il. The plaintiffs have not, in their affidavits, on which the motion to set aside the judg- 
ment was based, made out a case of due diligence, and the court below, therefore rightly re- 
fused to open the judgment. 11 Mo. R., 192—mistake of attorney no excuse for default. 10 
Mo. R.,392—negligence of attorney under circumstances like the present: 8 Mo. R., 686, 
negligence of attorney, no excuse; 7 Mo. R., 6 and 25—defendant relied on maker of note to 
defendant as he promised, and did not—no excuse. 

6 Mo. R., 254—atto:ney surprised by cause coming on soon, not enough; 4 Mo. R., 557—ne- 
glect of party apparently, who had forgotten whether he had applied to counsel. These 
cases show that diligence and merits are both necessary here. The affidavits allege merits, 
perhaps, but are utterly defective as to the other point. The process was served months be- 
fore the election. It does not appear that any attorney was applied to, or even advised of 
the-existence of the suit, till after the decree had been entered; and no information was given 
to the city counsellor till three or four weeks after the commencement of the lower court. 

Hil. Acts of assembly of 1846-7, p. 185. Act, authorizing the taking of wharves and 
paying therefor. , ; 4 
} JActs of 1848-9, p. 502,as to purchasing and compromising so as to quiet title to wharf, Con- 

















- 


SUPREME COURT OF MISSOURI, 





Waddingham et al. vs. The City of St. Louis. 





stitution of Mo., art. XIII, clause 7, prohibits the taking of private property for public use 
without just compensation. 

IV. ‘There is equity “in the petition, as the city has no right to appropriate the bank of a 
riyer for the purpose of revenue, when its appropriation for public use as a wharf,” is not 
neessary, the proprietors in fact, devoting it to that purpose, under that control of the city, 

The case is to be considered on the allegations of the petition alone; and they make out a 
case of an attempt of the city to condemn the land for purposes of revenue alone. 12 Pick. 
480—private groperty cannot be taken for public use, merely for ornamental purposes. The 
purposes must be both necessary and useful. 

6 Howard, 507; p. 537—McLean, J,, says, that if the size of the bridge after it was taken, 
was the same as before, he should consider the taking a voidact. At p. 543-4, Jus. Wood- 

bury gives the limitation of the right of eminent domain, p. 545, last paragraph, also 548, 

7 Pick., 451—“It is only in cases of public exigeney that private property can be taken, 
and then only for public use, and upon making a just and reasonable compensation; 2 Kent 
Com. 276. If property be taken for purposes not of a public nature, such law would be void; 
3 Paige 45. Railroads are for public use, aad so are canals, ferries, bridges, &c., p 73-4. 

3 Fairfield, 222, illustrates the subject as to what is public use. 

3 Yerger, 41—land for a grist mill is for a public use. 

2 Porter, 296—so iand taken for roads is for public use. 

It appears from these, and innumerable other authorities that might be cited, that land can 
be téken for the purpose of being used by the public, as a road, a canal, a bridge, or a mill, 
for a Lasin or a wharf, where the necessity exists that the public should have such use of it. 
But it is not such use of it as is intended by the constitution, when land is taken for the pur- 
poses of revenue; nor is it taken for public use, nor does the exigency exist for taking it, 
when it is already applied exactly in the way it is purposed to use it when taken. The word 
use in the constitution does not mean benefit. The State cannot replenish its treasury by 
taking and condemning private property: but it can, under the right of eminent domain, take 
specific articles or pieces of property, to be used as such when public necessity requiresit. 
Taking property for purpose of revenue is 1n nature of a tax. 

The legislature prohibits the taking of private property for public use, as a matter of 
revenue or pecuniary gain. In the 19 section article 13, it is declared that all property sub- 
ject to taxation in this State ‘shall be taxed in prorortion to its value.” This is the annun- 
ciation of a great fundamental principle. It is that in levying taxes_on property, they shall 
be apportioned to the value. In other words in raising revenue, i. e. money for the exigen- 
eies of governme:t, contributions shall be made in proportion to the value of property. 

Beside, the necessity of doing it can never exist, as the State has power to provide for its 
wants in this respect, by compelling all its citizens to pay in proportion to their estates such 
taxes or contributions as may be needed at any time. To take the property of individuals 
for the ordinary purposes of revenue, is tyranny; and to possess that power ad libitum, con- 
stitutes the government a tyrannical one. 2 Sand. superior Ct. R., 98. 

This clause in the cunstitution, providing the means of carrying on the government, is, in 
ite character a negation of any other mode of doing it. It embraces all the power conferred 
upon the legislature on that subject. 

¥. The court has power to interfere in this stage of the business by injunction, and pre- 
vent the condemnation of this property for the use of the city. 

4 Johns. Ch. R., 53—city of N. Y. enjoined from proceeding to take possession and dig 
dewn the ground possesssd by complainant, for 25 years till they should show their title at 
law. 

2 Story Eq., section 886-—The injunction to restrain proceedings at law, are not confined 
to any point of the proceedings, but may be granted in any stage of the suit. 

Ib., section 927—it lies agaiast corporations and others, to prevent abuse of powers given 
them, and to secure rights and privileges; and if the right be doubtful, the court will direct 
it-to be tried by law; and in the meantime restrain all injurious proceedings, 
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Ib., section 926—it will be granted in cases of trespass if the acts done or threatened to the 
property would be ruinous or irreparable or unfair, the just enjoyment of the property. in fu- 
ture.” 

2 Barb. Sup, C. Rep., 577—Injunction vs. City of N. Y.. to restrain from appropriating 
portion of street: 3 Barb. Sup, C.R, 254; 16 Oh. R., 574-—eourt can restrain by injuncticn, 
city from collecting a special tax levied improperly. 

3 Paige, 573, Chamberlin vs. Mayor, &c.,'of N. Y. Injunetion to prevent opening a street, 
must show that proceeding to be void, or fraud, or corruption, &c. 

+ 2 ‘Barb. Sup: Ct. R.,9—courts say injunction is not the proper remedy in case of eget 
taxation. 

4 Barb. Sup. C. R., 17—injunction not. the remedy where taxes are irregularly assessed. 
“If the droceedings are void, there is a perfect remedy at law, and the defect appearing on 
the face of the proceedings, there is not such a cloud upon the plaintiffs title to lands, as can 
authorize a court of equity to set ‘aside or stay the proceedings.” “If the proceedings are 
not void, but merely voidable or irregular, the remedy ot the plaintiff is not in this court, 
&c:” 4 Paige, 384—Injunction vs. Collector of Albany, to restrain him from collecting taxes. 

9 Paige, 388, Vasdomisal vs. Mayor, &c., of city of N. Y. “Where a valid legal objection 
appears upon the face of the proceedings thereof, by which the adverse party can alone claim 
tifle to the complainant’s land, there is not in law such a cloud upon the complainang’s title 
as to authorize him-to apply to’chancery, but where claim of adverse party is valid on its 
face, there is jurisdiction. ! 

‘8 Paige, 197, Messeroke etal. vs. Mayor, &c., of Brooklyn. That it was proper to.inter- 
fere by injunction to restrain from an illegal act which would cast a cloud on plaintiff ’s title; 
26 Wend , 132, p. 136, as to cloud on title; 5 Paige, 501, recognizes same doctrine, that chan 
cery will interfere by injunction to prevent cloud being cast upon plaintiff’s title to real estate, 
and not really diininishing its value. 

3 Barb: Sup. Ct. R., 254, Bremen vs. Mayor; &c., N.Y. Injunction granted to restrain 
city from bulding houses, §c,, and appropriating a public square for emigrants newly landed 
from’Europe, &c. As law giver,a municipal corporation is irresponsible; itis thenin the 
exercise of a purely governmental function; but it is responsible in acts ot a different kind. 
Parson’s Rep., 501, Hill et al. vs. Commissioners, &c. Injunction issued to restrain munici+ 
pal corporation. 7 Watts & Serg., 107. 

9 Howard, 32-33—as to dedication to public use, and that as to wharf property, presump* 
tion does not arise of dedication, it being of its nature to keep it open. 

12°Mo. Rep , 617;Gamble vs. City, when a valid legal objection appears on the face of the 
proceedings; then there is not such a cloud upon the title as authorizes the court of equity to 
interfere; but where the claim is valid on its face, that is, of preceedings or instrument, and 
extrinsic facts are necessary to show the invalidity, a case is made out for interference; of 
equity. 

5 Paige, 501; 6 Paige, 262, as to interfering when the proceedings ,would cast a cloud on 
title, &c. 

The legislature contemplated the existence of private wharves as is manifested by the pro- 
visions on the subject in every charter of this city. 

Acts of 1821-2, p.: 41, section 12, authorizes Mayor and Board of Aldermen to “erect; re- 
pair znd regulate public wharves and docks, to regulate the erecting and the ratesof wharfage 
at private wharves, §c.’’ This act was approved 9 December, 1822. 

Rev. C., 1825, p. 201, section 6—city authorities are empowered to do the same thing in the 
same wweirda: 

Private actsof 1834-5; p. 28, passed Feb. 26, 1835, p. 32, 33, section 32, is same power in 
same words with slight variation. 

Acts of 1838-9, p. 156, passed Feb. 8, 1839, another charters at P- 159, article 3, clause 17, 
same pe wer in same words. 

Acts 1840-1, p. ry » P- 132, clause 16, same. power in samme words. 
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Acts 1842-3, p. 113, p. 117, clause 16, same power in substance—same words. 
4 Mo. R., 343, Mullanphy’s Ex’r vs. Daggart & Price—bank of river is private pro- 
perty, subject to use of navigators in the exigencies of navigation. 


Fiztp, for respondents. 


I, The default in the court-below was regularly taken, and no sufficient cause for setting it 
aside was shown. 

“Ist. The service, though not a literal compliance with the new pract. acts, was in substan- 
,tial comtormity with its provisions, and justified a judgment for want of an answer. See 
Pract. act, 1849, article V. sect. 4. 

By reference to sec. 6 of same article, it will be : seen that the manner of service adopted 
-by the officer was regarded by the legislature as of a higher grade than would have been ne- 
eessary to hold the defendant to answer at the first term. 

2nd. The reasons appearing in the affidavit for setting aside the judgment are, in the main, 
the same and certainly no better than those decided to be insufficient by this court at its pre- 
gentterm. Allen’s Ex’r vs. Carondelet, 

II. The case made by plaintiffs below, in their petition, entitled them to the relief sought 
in their petition, and granted by the court. 

ist. The plaintiffs show a title to land on the river bank, which they had made a private 
wharf conformable to all existipg regulations of the city. Their right to the property and 

revenues of this wharf cannot be questioned. (Hoig. Law Tracts 77) Hales Treatise on portis- 
dae maris cay. 6; the wharf case, 3 Bland’s R.; St. Louis city charter, 1843, art. 111, sec. 2, 
sub-division 16. 

: 2nd. The city of St. Louis was not authorized to seize the private wharf of the plaintiff, 
and condemn it to public use, under the act of 1847, (see acts of 1847, p. 185;) for that act evi- 
dently contemplated a case where the property was used by the private proprietor for some 
different purpose. In the present case the “‘necessity” for taking the property does not exist, 
and of that necessity the courts of justice must judge. 2 Kent Com., 340. 

3rd. The case is made stronger by the statement of the petition that the whole object of 
the proceedings of the city was to confiscate the revenue of the plaintiff’s property under the 
pretext of a condemnation to public use. 

4th. If the act of 1847, is to be construed as authorizing the proceedings of the city to 

condemn the plaintiff’s property under the circumstances stated in the petition, then it is in- 
sisted that the act is unconstitutional and void. West River Bridge Co. vs. Dix, 6 mowvnie 


Report. 


Napton, J., delivered the opinion of the court. 


» Waddingham and others presented a petition to the court of common 
pleas, asking an injunction to restrain the city authorities of St. Louis 
from condemning certain portions of their lands lying on the river and 
within the corporate limits of the city of St. Louis as a public wharf. 
The injunction was granted until the circuit court, to which tribunal the 
order was returnable, should make further order on the subject. A writ 
was issued from the circuit court, returnable to the April term, 1860, 
which was executed by “delivering a certified copy of the petition and 
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reading the writ to James G. Barry, mayor of the city of St. Louis.” 
At the return term the defendant failed to answer, and judgment by de- 
fault was entered, making the injunction perpetual on the city. On the 

24th Moy a motion was made to set aside this judgment and permit the 
defendant to answer—but the motion was overruled—and the cause 
brought here by appeal. 

The propriety of the judgments by default depends upon the sufficiency 
of the service of the writ. It is conceded, that this return does not show 
a service literally conforming to either of the modes of service directed 
‘by the 4th section of the 3d article of the practice act. It is however 
contended, that it is a substantial compliance, and therefore should be 
upheld. Since the first mode of service specified in the law is by read- 
ing the writ and the petition, it is thought that leaving a copy of the pe- 
tition, which is a more formal service than reading it, will not make the 
service less beneficial to the defendants than it would have been if the 
petition had been merely read. 

There are only two modes of personal service pointed out by the act, 
one is reading the petition and writ and the other is by delivering copies 
of them. The officer may putsue either mode, but the act does not 
seem to contemplate the propriety of separating the process, by reading 
one portion and delivering a copy of the other. It is probably designed 
that the entire process, writ and petition, shall be served in the same 
“way. It might have been provided, that it would be sufficient to serve 

the entire process in either of the two modes specified, so that if the pe- 
tition were served, either by reading or delivery, and the writ were 
served, either by readirg or delivery, the service should be deemed 
good, and it may be admitted that no very good reason occurs, why the 
provision was not so framed. But we are inclined to adopt the more 
obvious construction of the provision as itnow stands. There may be 
inconveniences attending the service of the same process in two differ- 
ent modes, not suggested by the circumstances of this case. 

We do not consider it necessary to determine upon the sufficiency of 
the affidavits filed, which were designed to present reasons for opening 
the judgment by default. Had the service of the writ been sufficient, 
the history of the case would certainly present some difficulties growing 
out of the recent statute for “reforming the pleadings and practice in 
courts of justice.” This proceeding, by whatever name it may be 
called, is substantially an interposition of judicial power to protect the 

‘citizen against what is deemed unconstitutional encroachments of the 
body politic. The practice act declares that the distinction heretofore 
existing between suits at law and in equity is abolished, and proceeds 
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to give a new name by which every form of action shall be hereafter dis- m 
tinguished. Incidental to the old forms had sprung up a variety of rules m 
and precedents, by which the courts were governed, but in relation to ne 
which the new code is silent. To which system shall we look for guid- Ww 
ance when such questions arise? Shall we go to chancery or common 
law, according as the proceeding now termed a civil action belongs in de 
its character and nature, if not in its name; to the one or the other of 01 
these ancient systems? The judgment by default in a common law ac- WwW 
tion stood upon a very different footing from that in which a decree 01 
nist did in a court of chancery. There can be no question but that the tl 
‘present proceeding would have fallen within the province of the chan- te 
cellor, and certainly there would have been no hesitation in setting aside c 
a decree nisi taken under the circumstances which marked the judg- c 
ment by default in this case. d 
The most important question discussed in this case is, whether the 
petition made out a case authorising the interference of the court. . This t 
question might be passed by, since the judgment by default must be set v 
aside; but as the point is made and arises on the record, we will state t 


our impressions of the Jaw arising from the facts stated in the petition. 
We readily assent to the proposition, that it is but a semblance of ex- 
ercising the eminent domain, for a state or 4 municipal corporation cre- 
ated by it, to appropriate the revenues of an existing franchise, already 
“dedicated to the same public use for which it is ostensibly raised. If a 
bridge, or wharf, or road, already devoted to public use and regulated 
by the public authorities, is sought to be made tributary to the public 
revenue, under color of taking private.property for public uses, it will 
be the duty of the court to interpose. But the facts disclosed in this | 
petition do not call for the application of such principles. There was 
no private wharf in existence. The river bank owned by the complain- 
ants had been used as a place of boarding and without objections on their 
, part—but this circumstance constituted no better objections to its being 
converted into a public wharf, with all the erections appropriate to such 
“a purpose, than the owner of a tract of land would have to the building 
of a McAdamised road over that portion of it which was unenclosed and 
already open to public travel. 
_. The complainants, it is true, aver that a design had been and yet was 
entertained by them, to erect a wharf for the accommodation of the 
public; that they had in fact, on the 2nd of November 1849, gone so far 
as. to enter into an agreement among themselves and reduced that agree- 
ment to writing, to cause the river banks to be graded and otherwise 
suitably prepared for a public wharf; that in pursuance of this agree- 
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ment they had made contracts for the necessary works and expended 
money under said contracts. They further declare their entire readi- 
ness to. submit to any regulations respecting the construction of such 
wharf and the rates of wharfage as the city authorities may dictate. 

But it will be seen that the ordinance of the city (No. 2263) for con- 
demning this land, with a view to make it a public wharf, was passed 
on the 10th of August 1849, before the agreement recited in the petition 
was executed, and so far as appears, before any design was entertained 
on the part of the proprietors to appropriate their land and money in 
this way. At the date of the ordinance the land of the petitioners seems 
to have been in a state of nature—no wharf had been é¢rected or even 
commenced—nor had any single step been taken to put this land in a 
condition to be used in the mode and for the purposes for which it was 
desired. 

This is not therefore an attempt on the part of the public authorities 
to assume, under pretext of public necessity, the management of a 
wharf already in existence, owned by private citizens, and dedicated 
to the same purposes for which the public authorities desire it. 

The petition, however, assumes other grounds upon which the inter- 
position of the court is asked. ‘The petitioners declare they are willing 
to devote this land, at their own expense, to the same public use for 
which the city authories have seized it—and on such terms, as those 
authorities may direct—and to this end, they purpose to give such se- 
curity as the court may direct to secure the fulfilment of their under- 
taking. 

This presents a different question. Is a municipal corporation; au- 
thorized by the charter to construct wharves and other similar public 
conveniences, upon the land of private citizens, bound to select as 
agents for the accomplishment of the work the owner of the land upon 
which the erections are proposed? Is the power of the city or the State 
(where the State acts directly) arrested by an offer on the part of the 
citizen to do himself what the city or the State purposes to do with his 
private property? This would appear to be a matter of legislative dis- 
cretion. Such a mode of procuring public conveniences may be often 
very desirable, but its adoption or rejection is addressed to the discretion 
of the political body through whom the corporation or state acts. The 
power of eminent domain is not affected by such propositions. Our con- 
stitution allows private property to be taken for public uses, upon making 
just compensation to the owner—but to say that this shall not be done, 
when the owner proffers to appropriate his property to the same use for 
which the public desire it, is to impose an additional restriction not pro- 












































SUPREME COURT OF MISSOURI, 





Tison vs. Labeaume. 





ny 


vided for in the constitution. If the petitioners could fully secure to 
‘the city the erection of this wharf, and as they propose, would further 
submit the rates of wharfage to be regulated by the city authorities, 
and in their discretion to be entirely abolished, it would certainly seem 
strange that so liberal a proposition should be declined. But we have 
no power of reviewing the legislative discretion of the municipal au- 
thorities of St. Louis. Their power to conduct this work, at their own 
‘expense, upon paying a just compensation to the owner of the land, has 
been delegated to them by the State, and no sufficient objection to the 
exercise of this power has been suggested by the facts of the petition. 
We shall therefore reverse the judgment and dismiss the petition. 





TISON vs. LABEAUME, 


If a bargain be such as no man in his senses, and not under delusion, would make on 
the one hand, and as no honest and fair man would accept on the other, it will be re- 
lieved against; but if the parties be competent to contract, and neither takes any undue 
advantage of the other, it will not be disturbed. 


APPEAL from the St. Louis Circuit Court. 


Witt1ams, for plaintiffs in error. 


Two propositions were submitted : 

I. That Mrs. Tison and Mrs. Debetre were, in 1836, when their deed was obtained fo" 
$100, the owners of one-half of the land therein described; which was worth at that time 
“$20,000 or $30,000. 

* IL That the inadequacy of consideration, with the circumstances surrounding and inffuen- 
¢ing the grantees, was fully sufficient to insure the relief sought, 

First proposition. The land was originally Paul G. Kircereau’s. Livre Terrien, No. 2, 
p- 34. It was sold at public sale in 1779, and purchased by Francis Delorier, the father of 
“complainants, who was atthe time a married man. This sale was legal and valid. 8 Pet. 
‘808. Delorier being 2 married. man, by virtue of the Spanish law then in force here, his wife 
Aook one-half of the land. Savenat et al. vs. LaBreton et al. 1 La. R, 522; Picott vs. Coo- 
ley etal. 10 Mo. R. 312. 

“On the death of Mrs. Delorier in 1802, her interest descended to her children, Mrs. Tison 
etid Debetre. Bronssard ve. Bernard, 7 Le. R. 222; Savenat vs. LaBreton, supra;. Saul vs. 
-his creditors, 5 Martin. N. S. 580; Davidson vs. Stewart et al. 10 La. R. 148; Partida and 
10 Mo. R. 312. ; 

The land was confirmed by act of Congress of 29th April, 1816, to Paul G, Kircereau’s 
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legal representatives. At that fins they were Louis Labeaume for one half, and Mrs. Ti- 
son and Debetre the other half, in this way. 

In 1808, after the death of his wife, Francois Delorier sold the tract to Louis Labeaume, 
and conveyed it by deed. That deed transferred only the interest of Delorier. The commu- 
nity that had existed between himself and wife, was dissolved at her death, and he could not 
sell and convey her interest, for it had descended to her chaties, Broussard vs. Bernard 
supra. 

The confirmation did not, as has been contended by defendant’s counsel, put the tile into 
Labesume. It is true that he presented the claim to the recorder ; but, as claimant, he occu- 
pied an entirely different positivn from those presenting their claims before the boards of come 
missioners, under the acts of 1805, 1807 and 1832. 

Then, in 1836, Mrs. Tison, and Mrs. Debetre and her husband, were the rightful owners 
of one half of the land described in their deed to Susan Labeaume. These old ladies were 
both married prior to the change of government, and remained femes covert till four or five 
years ago ; so that no laches could be imputed to them. 

Mrs. Tison held her position in her own right, her husband having but a life estate, from 
the fact that they had no marriage contract creating any community, and the law created none 
in paraphernal property. 

A succession, accruing to the wife during coverture, is paraphernal property, and without 
a marriage contract so directing and controlling, does not enter into community. Flower vs, 
O’Conner, 8 Martin, N. S. 556. 

Mrs. Debetre and husband had a marriage contract, which, by its terms, created a commu- 
nity in all property held or to be held in any way ; so that they owed her one-fourth jointly. 
Picott vs. Coley, 10 Mo. R. 312. 

From this view of the case, Mrs. Tison owned one-fourth of the whole tract of land con- 
veyed in 1836, in which her husband had a life estate, and Mrs. Debetre and her husband 
owned another fourth jointly. 

Second proposition. Was the deed of those old women to Susan Labeaume obtained 
fraudulently? Was there fraud in fact, or suth presumption of fraud as to vitiate the deed 
and reinstate the parties ? 

1st. Was there fraud in fact used in its obtainment? I think so, for the following reasons: 
Louis A. Labeaume, the son and agent of his mother, to whom the land had been devised by 
her husband in his answer to the bill, acknowledges that he had been informed of the defect of 
title by Josiah Spalding esq., but that he believed the title was good in his mother. At all 
events, he thought so little of it that he took no steps to perfect matter from May or June 

till October. At that date, he drew up a deed at St. Louis, in the English language, and 
went for the first time in his life to see the old women, When he reached Florisant, where 
they lived, what took place? He saw the old ladies, Mrs. Tison first, whom he got the con- 
sent of, to Tison for ten dollars. But on going for Mrs. Debetre, she thought he should pay 
them more, as they were very poor. At last, after talking some time, out of charity, he 
agreed to pay them $50 each. In the interview, he represented to them that the land had 
been sold by their father to his father, but that the deed was defective.. That their deed would 
be worth nothing to him ; that they had a mere shadow of claim ; that he only wished to save 
litigation; that theirs was a mere pretence which he wished to purchaee ; read the deed and 
explained it to them just as it was upon its face, &c. He heard the old women appeal to their 
husbands, and they answered that it was their own matter—“do as you please,”’ and he opened 
not his mouth. He told them that the defect in their father’s deed was such as might be cured 
by a suit, but that he-did not want to sue them, §c. hardly state the conversation as strong- 
ly against him as his answer sets it out, but itseemsto me sufficient to fix upon him the charge 
of fraud most indubitably. He knew that Tison was entitled to a life estate. He knew De- 
betre was entitled to half of his wife’s interest, and yet he was silent when they said there 
was no interest whatever in them. 1 Story Eq. Ju. 197, and following; East vs. Matheny, 
1 A. K, Marshall, 192; Shackford vs. Handley, 1 ibid, 800; Beleher vs. Belcher, 10 Yer- 
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ger, 121; Lewis.vs. McLemore, ib. 206; Harding vs. Randall, 15 Maine R. 3325 McCon- 
‘nell vs. Wilcox, 1 Scam. 365; Bryan vs. Primm, Breese, 33; Waters vs. Mattingly, 1 Bibb. 
244; White vs, Flora,2 Tenn. R. 429; Smith vs. Richards, 13 Peters, 26; Needer vs. Fon- 
‘da, 3 Paige, 94; Livingston vs. Penns. Iron Works, 2 Paige, 390; Woods vs. Hall, 1 Devx. 
‘Eg. 411. 

2nd. But if there were no fraud in fact, are you not forced to presume it from the circum. 
stances of the case? Inadequacy of consideration alone, if so gross as to shock the con- 
science, or make one exclaim, no one in his senses would have made such a bargain! will be 
‘sufficient {o set aside a deed, unless explained. 

Here the inadequacy was erroneous—one hundred dollars paid for thirty thousand dollars 
worth of land, I Story Eq. In. 250, &c.; 2 Kent’s Com, 482; 2 John. C. R. 13; 14 John. 
R. 527; 4 John. Ck. 118; 3 Cowen, 445, 518, 537, 590; Gilmen, 230; 2 Root, 216; 3 Mc. 
Lean, 332; 1 Dessussure, 250; 2 ib. 636; 3 ib. 292; 4 ib, 652, 687; 9 Cond. Eng. Ch. R. 65 

} Starkie, 352; 1 Bro. C. C. 68; 2 ib. 167-75; 10 Vesey In. 209; 2 P. Wm. 293;7 Bro. 
Par. cases, 70. 

Although from mere inadequacy when very gross, fraud will be inferred, yet it is a stronger 
case where other circumstances are connected with it. 6 Har. and John. 435; 21 Maine, 
474; 7 Law Repr. 100; 1 Munford, 557; 1 Munford, 519; 2 Litt. 118; 1 Atkins, 301; 1 Ve- 
sey, 503; 2 ib. 161,257, 155; Car. Temp. Talb, 111; 2 Vesey, 155; 1 Bro. C. C. 124; Hill 
vs. Tuntier, 152; and the cases before referred to, and particularly the great case in 3 Des- 
saussere, 292. 

In no case of the hundreds that exist, have the circumstances surrounding the parties bees 
such as to call more loudly upon a court of equity for relief, than in the one at bar. The 
purchaser had the advice of distinguished counsel—was a man well educated and highly in- 
telligent—a man remarkable for his shrewdness and ability to manage his affairs—was wealthy 
and influential, and he sought out parties whose deed he procured for the very purpose of getting 
it.” The grantees were married women—very old, one of them 65, the other near 70 years 
old. They were very ignorant—could neither read nor write, nor could they speak any lan- 
guage but the French. They-were certainly induced to make the deed by the representations 
of Labeaume. They were not told that they had any estate in the land, §c., but were in- 
duced to believe that theirs was a mere shadow, a pretence. Nor did the husbands know that 
they had any interest whatever in the property ; 3 whereas one had a life estate ten times more 
valuable than the amount paid for the fee. The other owned one-eighth absolutely, and yet 
neither of them got a eent. They were not told to consult counsel or friends, but to come 
into town and acknowledge the deed, and they would be paid. They came, and during that 
visit they were with Labeaume all day—dined at his mother’s where they had never before 
been seen, and those with whom they had always before stopped saw nothing of them. No 
such case, taken in all its phases, can be found,on record. 


., But in conclusion, if there was no fraud in fact, and fraud will not be presumed. from the 
inadequacy of consideration and disparity in condition and position of the parties, ought not 
the deed to be cancelled on the ground of mutual mistake ? 

The old women certainly made their marks, confiding in-the representations of Labeaume, ; 
which were all false, whether he knewthey were or not. Mutual mistake is good ground for 
relief. See the cases before referred to, and the strong case of Daniel vs. Mitchell, 1 -Story 
R..172. In any and-all views of the controversy, it does appear to me that the court are 
forced to grant the relief sought. I say forced, for unless they are in a measure compelled 
to doso, I know the difficulties that environ the administrators of the law. 

‘You have great desires to keep claimants in possession of their lands, and in all such cases 
a8 this, the influence of wealth and family is necessarily felt, and too often has controlling 
effect upon the bench—the judges being but poor, frail mortals at best. 

It seems to me however that there is not a case where any appeal can be successfully made 
in favor of defendants, on the ground that it is upsetting their titles, and such like scare-crow 
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argument, ton often resorted to in the halls of justice, but better suited to frighten others 
than those whose motto should be ‘‘ita lex scripta est.”” 

If the Labeaumes now surrender one-half of the land still in them, which is all we sa 
pay one-half of the money which they have received from sales made, deducting the amount 
which the old women received, with interest, are they not just where they were before? 
They do not stand before the court innocent purchasers for a full consideration, and now at- 
tacked by an unknown outstanding title, but as those who obtained from complainants the 
vauluable land in consideration for nothing. If they are compelled to give it up, how are 
they entitled to the sympathy of any one? We only ask for what is ours, what has ever 
been, and with which we never parted, connusant of our rights. 


Hareur, for plaintiffs in error. 


I, That a community existed between Delorier and wife, and the land in question having 
been purchased during the existence of the community, the legal presumption is that it belongs 
to the community. That it was part of the “acquits and coquets.” On the death of the 
wife her share, being one-half of the real estate, descended to two heirs. Picotte and others 
vs. Cooley et al. 10 Mo. R. 312, affirms the same doctrine in the heirs and Lindell. 

II.. Theconfirmation under the act of April 29, 1816, is a grant to the claimants mention- 
ed in the report of the recorder to congress, and to no other persons. The act confirms and 
refers to the report to ascertain the persons to whom the grant is made and the locality. 

It is the law of congress which gives the estate, and whether granted in a case where 
the recorder had or had not jurisdiction is of no consequence. All depends upon the 
Jaw, and if that ascertains the claimant, there is an end to the question as to who was to be the 
grantee. The report of the recorder is referred to for the express and only purpose of desig- 
nating to whom the grant is made, and the thing granted. This report presented the repre- 
representatives of Kircereau as the claimants. Congress had no information before them as 
to who had appeared before the recorder in behalf of these representatives, and are not pre- 
sumed to know upon what evidence, or at whose instance the report was made. The tabu- 
lar statement in evidence was all they had on the subject, and is it not strange that it should 
be said that congress intended and did grant the land to the man who appeared before the re- 
corder and filed a notice, but who was not reported as a claimant? How do we ascertain 
from this record that the notice and claim of Labeaume was the only notice and claim presented 
to thisland? State Papers, vels. 3, 277; 5, 735; Villeer under Vasques; 2, 559, Chouteau rep, 
of Kircereau. 

III. Inadequacy of compensation is always evidence of fraud, imposition, pride or mistake. 
The evidence is more or less controlling, as the inadequacy is greater or less in reference to 
the subject matter of the contract. It may be so gross as to be evidence per se that the con- 
tract or deed should be vacated. It may only be a circumstance to be taken into considera- 
tion with others to ameliorate the real equity of the transaction. 

Inadequacy of price is not a ground for relief as a principle. It is only used as evidence, 
and its controlling character as such must always depend upon the circumstances of each 
case. 

Great inadequacy is the basis. We find that, and then we look to see whether the parties 
were on equal terms, what were their relations; whether confidence was refused, &c. ; whe- 
ther they uncerstood their rights ; whether there was great ignorance and perhaps imbecili- 
ty on one side, opposed to sagacity, business knowledge in general and information as to the 
‘particular subject of negotiation on the other. In all cases where the evidence shows great 
inadequacy and great disparity in the suffering party by reason of ignorance or imbecility, or 
age or infirmity, the whole will be set aside. 1 Brown chan. cases,558, Gastside vs. Ishernvor;2 
Brown chan. cases, 167,75 note, Heatheste vs. Baignon ; 4 Dessaussure 652, 87, Butler. vs. 
Hashell. 
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IV. Where one party makes a representation of fact upon the faith of which the other acts, 
it is immaterial in a court of equity whether he knew its falsity or made the assertion without 
knowing whether it were true or false, and a conveyance of land obtained by said false repre- 
sentation is void. 15 Maine, 332; Hareling vs. Randall; 10 Gerger 206, Lewis vs. McLemone; 1 
Story’s Circuit Court Rep. 172; Daniell vs. Mitchell ; 1 Story on Equity, secs. which treatat 
large of mistake, &c. ] 
V. The evidence of the defendant, if it prove anything, proves acase of confirmation under 
the act of 13th June, 1812. The evidence there taken was of cultivation and iphabitation prior ‘ 
te 1803. The opinion of the recorder is founded on the evidence of possession, inhabitation, 1 
&c., under the-act of 1812, and that was proved by John B.Ortes. See transcript, page 202. f 


Sratpine & Suzpey, for defendants in error. 


I. The confirmation vested*the title of the land in dispute, in Louis Labeaume, assignee of 
Delorier, and there was, therefore, no title existing in Mrs. Debetere and Mrs. Tison at the 
time they conveyed to Mrs. Labeaume, and tlf@t deed cannot, therefore, be impeached, as 
having been obtained by misrepresentation, or for an inadequate consideration, or by taking 
advantage of the ignorance or imbecility of the grantors. 

On Nov. 30th, 1812, Louis Labeaume filed his notice with the recorder of land titles un- 
der the act. of congress of 13th June, 1812, stating the nature and extent of his claim, and 
claiming the Jan‘l in question, 3 by 40 arpents, as assignee of Francois Delorier, who was as- 
signee of Paul Gegorne Hieveume, original claimant according to the concession, and the 
«eeeee conveyances. With this notice he at the same time filed the concession and the deed 
Threenan to Delorier, and of Delorier to Louis Labeaume, each of which purports to con- 
vey the full title of the whole tract absolutely. The deed to Delorier was in 1779, and the 
deed to Louis Labeaume was on 5th July, 1808, with general warranty. The recorder took 
proof of possession, which of course has no effect in this suit as evidence, further than as to 
the bare fact that he acted on the claim, and then entered in his minutes “confirmed to be sur- 
veyed.” In his report to congress he enters this claim, referring to livre terrien, No. 2, and 
the page, stating the notice to the recorder to have been given by ‘Paul G. Threenan’s repre- 
sentatives,’* and his opinion on its merits, in these words, ‘‘confirmed 120 arpents to be sur- 
veyed.” The act of Congress of 29th April, 1816, ratified this report and passed title to the 
confirmees. 

The grand gtestion here is, in whom did the title vest? In othier words, who is the repre- 
sentative of Threenan,-as to the title of this land? 

The defendant gave this notice and the acknowledging deeds and the action of the recorder 
in evidence certified as being a full and complete transcript of everything touching that claim 
in the office of the recorder. 

I. This claim not having been presented according to the:requirements of the acts of con- 
gress, previously, everybody was barred on the Ist July, 1808. See Acts of congress, 2nd 
March, 1805, sec.4, and March 3d, 1807, sec. 5. 

The construction put upon these acts by the courts, has been that the claimants of inchoate 
titles were entirely cut off, and the land became free from any lien or right they might have 
had in virtue of a concession or survey under the former government. 

The circuit courts of the United States for Missouri, (J — Wells and Catron) have more 
than once so declared the law. 

Strother vs. Lucas, 6 Peters, 770. Held by superior sea of the United States, that the 
penalty of the said acts of 1805 and 1807, operated to bar all claims by any person who should 
have failed to file his notice and title papers as required by the act. In this case the words 
of the act are literally carried into effect. This was a case of two independent claimants of 
the same title, by conveyance, and one of them had filed his notice and documents, and obtain- 
ed a confirmation by the board of commissioners in 1810. 
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t 12 Peters, 412, Strother v. Lucas, same case in the supreme court of U> S.,a second time. 
" Held, that a confirmation of the board enures only to the benefit of those who have filed 
j claims and complied with the laws—p. 448. That the penalties for not filing the claim and 
t notice is justified by sound policy and principles, and has always been enforced by the court; 


p. 434, ‘ Widow Chanceller, not having filed her claim within the time limited by law, 
she could not set up any claim under any act of congress, or be permitted to give any evi- 
dence thereof in any court, &c.”?—and p. 455-6, “the plaictiff can neither have any benefit 
from any act of congress, nor give evidence of his claim against the defendant, claiming by 
grant from the U. S. 

In this case, (the second time before the supreme court of U. S.) the plaintiff gave in evi- 
dence confirmations by the Recorder, ratified by the act of 1816; and the defendant gave in 
evidence a confirmation by the board of commissioners in 1810. At p. 458 of the same 
case, the court declared that the confirmation cannot enure to the benefit of others, than those 
to whom the board confirmed; and they declare that all those acts intend the corifirmation to 
} be to the claimant filing his documents and notice, &c. 
| 2 Howard, 344, Choteau v. Eckart. That confirmations by the boards or recorder, &¢., 
: are acts in nature of succession to the intendant; that the treaty imposed only a political ob« 

ligation to confirm the recipient titles, {hat this obligation cannot be noticed or enforced by 
the courts, and that the confirmation is not merely a quit claim to whomsoéver it might con- 
cern, but a decision between conflicting claimants; that each claimant depended upon the 
justice and comity of the governments. 

4 Howard, 449, Kaire Nichole Des Bois ys.S, Bramwell—same doctrine as above; p, 459- 
60-61: ‘it has been the customary construction and practical understanding of the treaty for 
forty years, that claims like the plaintiff’s (inchoate title) had no standing in a court of jus- 
tice, until confirmed by congress or by its authority”—p. 462, the confirmation of 1836 cannot. 
extend back by relation; if the sovereign power wronged the party, there is no remedy ina 
court of justice. 8 Howard, Bissell v. Penrose. 

2. All claims not filed being barred, and there being a confirmation on the reports of the 
recorder, by act of congress, in 1816, such unfiled and unrecorded claims have§no standing in 
court, as against the confirmation. : 

3. So that the claim of Mr. Tison and Mrs. Dehetere, children of Mrs. Deloriere, cannot 
be admitted, as their claim never was (nor was their mother’s claim ever) filed or presented 
to the board or recorder, according to the requirements of the acts of congress. 

4. Their claim (which originated under the Spanish government, as cheir mother died, ac- 
cording to the testimony of Smith; a year or two before the change of government) was 
adverse to that of Louis Labeaume, and to the title purported to be conveyed by Mr. Delo» 
rier, in his deed to Louis Labeaume, “a tract of land of three arpents in front and forty in 
depth, situate in the prairie, §c ”; and then follows a warranty against all evictions, dona- 
tions, hypothecations, dower, debts, substitutions, and generally, all incumbrances or imped- 
iments whatever. 


The deed, in most ample terms, conveys the land, in full title absolutely, for a named con- 
sideration, to Louis Labeaume, on the 2d July, 1808; and it was acknowledged and recorded 
on the same day. The condition of the title of this land after this deedjwas made, was this, 
so far as the records of the county showed it. 


In 1772 a survey was made by Duralde for Kiercereau. On the 5th Dec., 1779, it was sold 
and conveyed by judicial authority to Delorier. On the 2d July, 1808, Delorier conveyed to 
Louis Labeaume, by his general warranty deed of that date. Thus on paper there was a 
regular and specific title from the government to Louis Labeaume, and this title Labeaume 
filed, and claimed thereon a title to himself. 


An adverse title is pretended to Labeaume’s, to an undivided half, defending on matters in 
pais. It is said that Delorier’s wife was entitled to half, and that on her death, under the 
Spanish government, her two children succeeded to her right. This claim, however, never 
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was filed. No notice, showing its nature and extent, was ever presented according to the act 
of congress. 

The other title (Labeaume's) was presented with a due and legal notice thereon, claiming, 
in terms, the whole, not the half of the land; and the action of the recorder was upon the 
claim as so presented. / 

5. Awarding to the authorities above and the construction of the acts of congress, this 
confirmation was a grant de novo, all riglits and inefficient titles had been barred; and the 
title passed from the government unaffected thereby by the act of congress confirming the re- 
port of the recorder. The report, coupled with the act of congress, is the grant; and to as. 
certain the meaning of the grant, as to the description of the thing granted, and the persons 
to whom it is made, we have to look beyond the mere tabular statement of the recorder, 
which is a part of his report, to the books and documents referred to therein. For instance, 
provincial land book No. 2, page 34, is there referred to; and when we look at that page, we 
find Duralde’s survey of the tract in question for Kircereau. So under the head of “notice 
to the recorder, by whom,” is inserted Paul G. Kircereau’s representations, and when we 
look for the notice itself, we find it given by Labeaume as Kircereau’s representative. 

6: This grant to the representatives of Kircereau was to such representatives as had filed 
the notice required by act of congress. Labeaume was such a representative, and the only 
one who had filed any notice or claim to theJand. The recorder, from the very terms of the 
report, itself, was acting on a claim to those 3 by 40 arpents, which had been brought before 
him by the regular notice; for he says as much in his tabular statement, extracted from his 
report; that is, he asserts that a notice was given by somebody claiming to represent Kirce- 
reau; and we show that notice which was filed by Labeaume, claiming to be such representa- 
tive; and this notice was on file with the recorder, and must have been the one alluded to in 
his report, as no other one answering the description ever was filed by any body We are 
obliged to refer to the recorder’s office to ascertain what representative of Kircereau filed 
the notice and claim on which the recorder acted, and we findit to Labeaume. 


It is to be observed, that the recorder’s report merely states the quantity and location of the 
Jand, and that notice had been filed by Deloricr’s representatives, and then the entry is only **con- 
firmed” without saying to whom. 


7. By law, the grant was to Labeaume, as the representative of Kircereau, within the intent 
and true meaning of the act of congress. ‘The gencral spirit of these acts is to the land to the 
person who claims in the manner prescribed by the act itself, and there is a forfeiture declared as 
to all claimants who do not present their claims. 


The act of 13th June 1812, under which the recorder was acting, in section 7, declares, that 
Claims and notices may be filed till December 1, 1813; “ but that the rights of ail such persons as 
shall neglect so doing within the time limited, shall, so far as they are derived from or founded 
en any aet of congress, ever after be barred, and become void, and the evidence of these claims 
never. after admitted, &c.”” The recorder had no right to act on claims except so brought before 
him ; and when he has acted on a claim, and there is a claimant by regular notico before him, 
coming within the descriptio. of the succinct terms, and in his report of the act of 1816 witl vest 
the title in such claimant, and not in a person lying back and never presenting his claim. 

; uctbe act itself of 29th April 1816 confirming the report of the recorder, indicates that the titles 
are to pass thereby to the claimants before the recorder. In the second section it enacts that the 
decision of the recorder.when in favor of the claimant, shall be, and the same is hereby, confirmed,” 
congress understood that there was a person claiming and by law (all the previous acts) there 
could be a claim made only in one way, that is, by filing the notice and title papers. In ratify- 
ing the recorder’s report, therefore, they assume that he has acted on claims Jawfully brought be- 
fore him; that there is a claimant in such case, by notice, §c.; and they enact, that wheze he has 
decided in favor of such claimant, his report shall be confirmed and pass title. And pass title to 
whom? Certainly not toa person cldiming orally, out of doors ; who stands back and never files 
his notice during seven yeare, and never makes the tribunal, authorized to act on such claims, ac- 
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be quainted with the fact that he hasa claim. There can be no such intendment. But if there be 
two Claimants of the same land, and.ome of them has filed his claim under the act of congress, 
and the other has not, the intendment must be in construing these grants made by the act of 1816 

: confirming the recordez’s report, in favor of that one who is within the scope of the act of con- 
gress in aj] their legislation on this subject. He will be considered the claimant who isto be beu- 

efitted by the confirmation. 

The contrary construction would give the land to a class of claimants prohibited by the acts of 

congress from being benefitted thereby, viz: those who neglect filing their claims. 

12 Miss. Rep. 238, Landis et al. vs, Perkins, p. 255, it is said—confirmation passed title to as- 

} signee of claim who filed his,claim. 

; 8. The claim under Mam. Delorieris entitled to no favor as having been owned by a married 

woman. Ist, Because the acts of coryress make no exceptionas to infants, married women, &c. 

2nd, Because the Spanish law was in force till after 1812, and a married woman was, by that 

} act, considered asa feme sole as to her paraphernal property; and this right, whatever it was, 
being inherited by Mrs, Tison and Mrs. Dehetere, was paraphernal, 4 Teburo 471, No. 218; 4 
Miss. R. 380. 

9. Nor can it be successfully contended that the claim by Labeaume, who, complainants ad- 
mit, was owner of the undivided half of the title, cnure to the benefit of those who claim the other 
half under Mrs. Delorier. Labeaume’s notice and title papers presented a claim, not for half but 
for the whole, He was claimant in due form for the whole, and the recorder in deciding upon it 
says ‘*confirmed.’? Whatconfirmed?. Labeaume was confirmed in his claim. The title was 
made good to him. It doesnot mean that the land was confirmed to persons who hada Spanish 
claim to the land in whole or in part, and never had com, licd with the acts of Congiess 8o far.asto 
present their claim. 

We are liable to be misled here with the impression that there is still existing some lien or right 
against the government, whereas there js nothing of the kind in 1812, for every thing of that srt 
had been cut off by the previous acts of congress, and failure to file claim underthem. The 
land was to all intents public domain; as much soas if Duralde had never surveyed it. Congress» 
then, inthe act of 1812, tonk up the subject anew and made provision for occupants and actual 
settlers; and section 7 of the act of 1812 authorized the recorder to confirm such claimants 8s pre 
sented their claims withinagiventime. Now itis proof here, that Labeaume «id actually occupy — 
a part of this three by forty arpents by enclusure and cultivation. He was the owner of 
a tract of land conceded to him, and which interfered with the three by forty arpents got from 
Delorier; and this portioa of the interference was actually occupied and cultivated by him as a 
part of the farm where he resided, and there was no proof whatever, that Delorier, or his wife. 
or her children, ever occupied, or cultivated any portion of the tract. 

This class of ccnfirmations, or grants, as they may more properly be called, was for the benefit 
of actual settlers, and the recorder, in this case, having described him as the representative of Kir- 
cereav, who filed notice of his claim, and Labeanme coming within the description, both as.rep. 
senting Kircereau, and as settled on the land, and also, as having filed the claim, how ean it be 
said with color of reason, that other representatives of Kircereau, not actual settlers, and not filing 
claim, are to be confirmed as to half of the tract?) They were not actual settlers on half, or on 
any of the tract. 


Even were it not proved, (as it is in this case) that Labeaume was actually settled on this 
land, as a part of his plantation or farm where he resided, yet, this would be presumed at 
this day. The notice was evidently filed under the act of 1812, which was confirmed to ac- 
tual settlers; and the recorder took cognizance of it and decided in favor of the claim. It is 
to be supposed now, that all was proved that was requisite. 

10. The confirmation by the recorder is the only confirmation or grant by the U. S., of 
which there is any evidence; and it passed the title of the land in question. The evidence of 
this, first, because both parties, complamants and defendants agree that such is the fact. The 
complainants gave in evidence the same confirmation, having abandoned certain confirmatioas 
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of the old board alleged, by mistake, to comprehend the land in question; and the defendants 
likewise gave in evidence, and relied on the same confirmation by the recorder. 2nd, because 
there is no proof, or evidence tending to prove that the tract of three by forty arpents in 
question was inhabited, cultivated or possessed prior to 1803. The minutes of the recorder 
are no evidence, in this suit, of that fact. He was not authorized to perpetuate testimony, 
nor to keep a record of the testimony he took, nor to confirm claims or take cognizance of 
them on the ground of inhabitation or cultivation previous to 1803. If he took such testi- 
mony it was irrelevant and unauthorized; and it was not known whether it was all that he 
took or heard in the case. There may have been counter testimony, not presented to him. 
Nor does his statement of the possession prior to 1803, establish the fact of possession. He 
had no authority to certify that fact; and, of course, his statement of it is no more evidence 
of it, than the certificate of any other person, and if it were a fact—if such possession had 
been of the land, then the recorder had no jurisdiction of it, or would have been already 
confirmed by the act of 1812. His recital of a fact, which if it had existed, would have nul- 
lified his jurisdiction, cannot be proof of that tact, as between parties both claiming under 
the exercise of his jurisdiction in the particular case. 

8 Miss. R., 65, Hammond vs. Public Schools. This case was similar to the present one; 
and the court held that the recorder’s Rep, confirmed by act of 1816, passed the title; and 
the statement of the recorder that there had been possession prior to 1803, was not considered 
as proving or tending to prove that fact, so as to work a confirmation under the act of 1812, 

The tabular report of the recorder in Laqussie’s claim, under which Hammond claimed, 
was like the one in the present case and stated possession prior to 1803. 

11. The recorder might have decided in faver of claimants by name. He might in this 
case have said, “confirmed to Louis Labeaume,” but he adopted a different mode, whether 
wisely or unwisely, it is now too late to consider. He adopted the mode of confirming to, 
or rather, of dividing in favor of the claimants; describing them not by name, but as assigns, 
or representatives of the original grantee or concedee of the Spanish government. It will be 
found on examination of his report, that this was his course. He could not have meant the 
heirs, as the only representatives in all such cases. His words must be interpreted and lim- 
ited so far as to effectuate and carry out the intentions of congress. That intent was to give 
the title to such representatives of the concedee, whether by devise, descent or conveyance, 
as had complied with the acts of congress, and put of record his claim, by filing his notice 
and title papers. I do not say that the heirs are not one class of representatives, and if the 
confirmation had been made without any notice or claim filed, that they would not have re- 
ceived the title under the description of the representatives in the absence of assigns of the 
land; but I do say, that’ when a representative by a regular chain of conveyances from the 
original concedee, has duly filed his claim and brought himself within the acts of congress, the 
confirmation, in the absence of all claim filed by any other representative, will enure tohim 


as the one described and intended in the recorder’s report, and meant to be benefited by the 
act of congress. 


The representatives of Kircereau by blood is not what was intentended; it is his repre- 
sentatives as to the land, who manifested themselves as such, in the prescribed mode, upon 
the land records of the country, which is meant by the acts of congress, and by the recorder 
in carrying them into effect. 

12. The word “representatives” is a general term, and is applied in the language of legis- 
lation and courts to embrace different persons, according to the subject under consideration, 
Ordinarily, the representatives of a deceased person, to personal property, is the executor or 
administrator; as to land, it would be the heir. It is so, because the law declares, that upon 
the death of a person, his property shail pass to those who stand in that relation to them 


respectively. Now here, tie law (which is the several acts of congress on the subject) has. 


pointed out who shall be the representatives of the original concedee as to the land conceded, 
to-wit: such heir, or such assignee or devisee as prefers his claim by comp!ying with the 
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act of congress, and who qualifies himself to receive the final title by filing his notice and 
claim. The latitudival. meaning of the word “rep.,” is sufficiently apparent from the 
acts of congress of 2nd March, 1805, section 1-and 4. The first section provides that the 
concedee or his “legal representatives,” shall be confirmed; and the 4 and 5 sections show 
that those “representatives” are the assigns, &c., who came forward and filed their claims 
also'see acts of 3d March, 1807, sections 2 and 5. 

13. We are not bound to show that the whole titles, or indeed any title of Kircereau, to the 
land was vested in Labeaume in order to make him his “representative,” for the purpose of 
obtaining the benefit of this confirmation. We are to show, at most, only a chain of title 
from Kircereau'on paper, such as would have been translation of title, prima facia. On the 
production of these documents, he stands before the recorder as the representative of Kirce- 
reau, or to the land in question, and in the absence of all other claimants appearing with their 
notices and evidences of their being representatives, Labeaume must inevitably be considered 
as the only representative of Kircereau. Mesne conveyances from Kircereau, on their face 
purporting to convey and capable of eonveying the land in queation down to Labeaume, is 
all that is necessary to constitute Labeaume the representative of Kercereau, ae contemplated 
by the law, in order to receive the title by the confirmation. 

14, The fact, if such be the fact, that the word “reps.” in the report of the recorder, is in 
the plural, cannot affect the argument. The recorder’s report is in tabular form, con- 
sisting of several columns, each headed with a caption explanatory of the entries therein. 
Under the head of “notice given by whom” is entered “P. @. Kircereau’s reps.” This 
may have been intended either for “representative” or ‘‘representatives,” and with equal 
propriety, But even were it undoubtedly in the plural, it could not, merely by that error, 
overthrew the intent of congress, and operate atejection of the claim filed by Labeaume. 

It will be seen that the recorder uses the plural (if the above contraction is the plural) in 
all cases in his report, and probably it was so done as comprehending all, if there were more 
than one, and certainly comprehending one, if there were only one. 

15. Upon the face of the deeds the title was in Delorier to the whole tract. His wife’s in- 
terest in it, the conveyance having been made to him alone, and there being no marriage con- 
tract, was not in the nature of a title to the land. She had notany title or estate in it, but the 
whole title was in Delorier, the husband, and his deed alone would have passed the title in 
his wife’s lifetime, divested of all claim on her part, 

5 Mast. Rep. (N. 8.) 54 Sprigg vs. Boissin and wife, at p.55, Parker, Judge, says that the 
innd being deeded to the husband, he could sell, exchange or give it away without the wife's 
consent ; whereas, if the deed had been to both, she would have had half in her own right, 

2 Zebren, page 253, note 61, that when the husband conveys or mortgages his property, “it 
is useful to have the wife join to relinquish her privilege and right against his property for 
dowry,” &c, This shows that she is not required to join for any other purpose. 

3 Febuno, 164,note 26, (lib. 1 ch. 4, note 26 of 2nd part) that the husband during marriage 
has full dominion over his property and can administer, sell and convey at pleasure all the 
gains (“gananciales”) if he is not acting with intent to defraud his wife. 

3 Teburo, 103, note 45, to same effeet, repeating same. 

Lib. X, tit. 4, law 5 (3 vol. Recompilation 426) to the same effect. 

8 Teburo, 151, (lib. 1, ch. 4, sec. 1, no. 1) gives the meaning of “gananciales’” acquit 
tions during marriage. 

3. Teburo 173, nos. 46, 47 and 48, treat of the question whether the power of the husband to 
alienate the gains, comprehends the power to lose in gambling or to give away ; showing that 
there are discordant opinions. 

These referencesshow that the deed to Delorier placed the title in him ; and his deed to 
Labeaume, beiny in due form, and purporting to convey the whole land with full and abso. 
lute title, he, Labeaume, ought to have been and was regarded as the representative of Kirces 
reau, in regard to the Jand, as to the full and entire title. 

16, If there are several sets or classes of representatives, and one class proceeds under the 
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acts of congress, aud filed their notice and title deeds, and the other class fails to d> so,.a 
confirmation in general terms under the acts of congress to the representatives will vest the 
title in those who filed their claim and placed themselves in a position to be benefitted by the 
provisions ofthe law. Otherwise, the acts of congress will be defeated, witich provides that 
the claimant who fails to file his claim shall receive no benefit under the acts, and never shall 
set up his title deeds against any grant from the government. In such case it was the duty 
of the recorder to report ia favor of the claimant; that is, in favor of the person or persons 
presenting their claim, which on its face shewed that they were assigns of the land; and. he 
would have done his duty to the letter had he reported a confirmatien to the claimant by name. 
Had he done so, there could be no question but that the title would have vested in such claim- 
ants. In the present case, had he reported in favor of Labeaume by name, and said, “‘con- 
firmed to Louis Labeaume” in his report, there could have been no controversy. Why shall 
the omission of the recorder to mention the name of the claimant, when he is fully described 
in the report connected with his notice, and documents filed and recorded and acted on by the 
recorder ? 

17. This is not the case of one joint owner or .co-heir presenting claim, and on the very 
face of his claim, or deed, or devise to him, filed with his claim, it appears that he is only 
one of several] joint owners of the claim. In that case the question before the recorder would 
be whether to confirm to all of them, or only to the one filing his claim, his portion ; as the 
claim on its face would show that the actual claimant was assignee and owner of only a part 
ofthe land. The present is not such.a-case. The claimant on the face of his claim as pre- 
sented, is assignee and apparent owner of the whole land, aud in his notice claims the whole 
land. The recorder did not have to consider whether he would confirm to the claimant what 
he claimed on the face of his papers, and also whether he would confirm the residue to the 
other joint owners or assigns ; thus considering one part owner as authorized to present the 
claim of, and act for all. Labeaume did not show any title papers indicating that others had 
an interest, or that he owred only an individual part of the Jand ; nor did he say that in his 
notice, on the contrary, notice, documents, and all, claimed the whole land and showed him 
to be assignee of the whole, and the recorder decided in his favor, and confirmed the land to 
him under the description substantially of the “repr.” of Kircereau, who filed notice of the 
claim; and that no other representative can be embraced in the confirmation is fairly inferable 
from the tenor and scope of all the acts of congress on the subject of those Spanish claims, 
and from the annulment by them of all the rights of those who fail to present their claims 
and record their deeds. 


18, The acts of congress indicate that several motives of policy operated to cause their passage. 
One, and a main one, evidently was, the preserving the muniments of title, by a record of alt 
conveyances, so that the country, which had just been acquired froin a foreign government, should 
start under its new possessors with a full knowledge of the state of titles, and who were proprie- 
tors of lands, and with that security as to real estate which is necessary for the repose and pros 
perity of every commanity. 

The act of 2nd March 1805, section 4, inflicts a severe penalty on all owners of inchoate titles 
who shall ** neglect to cause to be recorded their written evidence of claim comprehending mesne 
conveyances ; nothing less than forfeiture of their rights, and perpetual inability to show such 
recorded deeds in evidence. Why this, if one important ubject was not to preser7e the land titles 
of the country, and make them certain, as a part of the municipal law and policy of the newly 
ceded territory? This record was not necessary to the decision of the commissioners; for they 
could have acted on the claims and returned the papers without.recording them. 

19. It was said on the hearing below, that the recorder did not act on Labeaume’s claim in this 
case. That he did, is apparent for these reasons—First, he acted on a claim, made by filing notice 
before him; and wegive in evidence the notice of Labeaume, and no other notice, by any person is 
produced, ‘The report itself shows that there was a noticc. Second, The notice was given by 
somebody claiming as representative of Kircereau—that is reprerenting all of Kircereau’s right. 
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As the reportialso indicates, Labeaume filed such a notice, and no other person. Third. After 
this notice and accompanying papers were filed, the recorder is found taking evidence respecting. 
the land under the name of Paul G. Kircereau, and marks it in his minutes “ confirmed.” 
Fourth. The intendment of law is, that as the notice of filing of papers were necessary to give 
jurisdiction to the recorder, and he had no power whatever to take jurisdiction and act on the 
claw without the filing such notice and papers, that as he cid act and take possession cf the 
claim, that such action must have been under the notice of Labeaume or that there was no other, : 
He cannot be supposed to have violated his duty, and having jurisdiction of the claim by the filing 
of the notice, to have thrown it aside and acted independantly of it, and upon the oral claim of 
some other claimant. When he acts upon the claim it is under the name of Paul G. Kircereau, 
and in the very entry he states that there are claimants under him; and the documents filed show 
that he had been dead thirty or forty years. Here then is a notice, or declaration as it might be 
styled, filed with accompanying documents, minutely describing the claims and the land, and the 
claimant claimed it under Kiicereau. Then follows in the minutes of the recorder, and entry of 
his action, as to the same land, but entered under the name of Kircereau, and stating that it was 
claimed under him, but the name of the claimant was not entered, Then follows the report of 
the recorder, stating the quantity, situation and original concedee of the land, and that a notice 
had’ been filed by somebody representing the original concedee, Kircereau, and that the land was 
confirmed, .How canthere remain any doubt, but that the recorder was acting upon the claim, 
as filed by Labcame? And even if we knew that the recorder never thought of Labeaume or his. 
claim, yet how can a court avoid holding that he must, by intendment of law, be held to have 
acted on Labeaume’s claim, and that the confirmation, therefore, enures to him. 


20. If the entry of the recorder, of possession prior to 1803, is to be considered evidence of that 
fact, then all his confirmations of lots and out lots are void ; as they showed on their face a fact 
that divested the recorder of jurisdiction, and what is more; showed that the same land had been 
previously confirmed by the act of 1812. In this case, then, the land in question was confirmed: 
by the last mentioned act, on possession. And whose possession was it? Of Delorier’s—then: 
the confirmation was to him or his representatives, and his representative was Labeaume. ‘The 
act of 1812 wasa Icgislative grant, outright, of land on which there was no legal lien or claim,’ 
unless it hac been filed according to the acquirements of the acts of Congress, But if the posses. 
sion was Kircereau’s, then the confirmation was to Kircereau’s representatives; and his represen-. 
tative, through Delorier, was Louis Labeaume. 


_ II. But waiving the question as to the operation of the confirmation, the anpellees maintain 

in the second place, that there has been proved, no fraud, oppression or advantage taken of the 

iguorance or inebriety of Mrs. Tison and Mrs. Dehetere, or any misrepresentations whereby the 
deed to Louis Labeaume can be avoided. 


1. A mistake in law will not vitiate acontract. 1 Story’s Equity, secs. 110,11, 12,13; 2. 
East 469—ignorance of law noexcuse; 12 East 38—to the same effect, 1 Pet. 1. A mistake of 
law no ground in equity for reforming deed; 6 J.C. R. 169; to similar purport, reviewing many 
English cases. Story lays it down as generally held that mistakes of Jaw cannot avoida contract. 
In vol. 1, sec. 116, he says, that ** whatever exceptions there may be to this rule, they aro not 
only a few in number, but they wil! be found to have something peculiar in their character, and to 
involve other clements of decisor: in other words, that this mistake of law above is not sufficient,, 


The case of Pusey vs. Desbouvrie, 3 Pr. Williams, 315, is cited as a case of exception; but 
here was a.right to place confirmed in the brother, and he gave’ false information, and there 
was a total ignorance of rights, and an opportunity to obtain knowledge. She acted under 
misplaced confidence. 2 Bro. Cly. hep. 150, 8. C.; 1 Cox, 333, Evans v. Llewellyn. In 
this case there was proof of fraud and imposition, They treated the man to liquor, &c., and 
made the bargain, and carried it into effect onthe spot. The court say that he ought not to: 
have been relieved if he had gone home and consulted his friends before completing the bar-" 
gain. 

16 
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Story, in one vol., from sec. 120 to 137, considers the cases that have been supposed excep- 
tions to the general rule, and in sec. 137, says as follows .—That the real exceptions to the 
_ general rule are few, and generally stand upon some very urgent pressure of circumstences.” 

“In England, the rule prevails (that mistake of law doés not vitiate) in all cases of compto- 
mises of doubtful, and, perhaps, in all cases of doubted rights, and expressly in all cases of 
family arrangements. It is relaxed, in cases where there is a total ignorance of title, founded 
in the mistake of a plain and settled principle of law, and in all cases of imposition, misrepre- 
sentation, undue influence, misplaced confi¢ence and surprise. And hitherto the exceptions 
to it, if any, will be found not to rest upon the mere foundation of naked mistake of law, 
however plain and settled the principle may be, nor upon mere ignorance of title founded upon 
such mistake.” (See the note ulso to this action.) 

Where there is a mixture of mistake of title, gross personal ignorance, liability to imposi- 
tion, habitual intoxication and want of advice, equity has manifested a disposition to inter- 
fere. 1 Story, sec, 133. 

2. Mistaxe or Party. As to mistake of party, it is held that an act done or contract 
made, in ignorance or by mistake of facts, material to the act or contract, or essential to its 
character, and which the party could not, by reasonable diligence, get knowledge of, if put 
on enquiry; and ff the other party has known and taken an wnconscience advantage by conceal- 
ment of them, it being a case where one was bound to communicate to the other, in such 
cases the court would give relief. 1 Story’s Eq., sec. 140, as to general doctrine. Ibid, sec. 
141, that the facts must be material. Ib. sec. 146, that the facts must be such as the party 
could not reasonably have known. Ib. sec. 147, that if parties act fairly, and if it be nota 
ease where one is bound to communicate to the other the facts on the ground of confidence, 
there the court will not interfere. Ibid, sec. 148—and there must not only have been an ob- 
ligation in point of morals, that one party should disclose the facts to the other, but there 
must have existed a legal duty. There must have been fraud or surprise, confidence reposed, 
or party intentionally misled. 

3. Covenant. Ib. sec. 149, 150, 151—laying down the doctrine on this subject, and the 
conclusion is, that “where each party 1s equally innocent, and there is no concealment of facts, 
which the other party has a right to know, and no surprise or imposition, the mistake or 
ignorance whether mutual or unintentional, is treated as laying no foundation for equitable 
interference.”’ 

“Tf A, knowing of a mine in B.’s land, of which he knows B. is ignorant, buys the land 
without disclosing the fact, for a price in which the mine is not taken into consideration, B 
would not be entitled torelief.” 1 Story, sec. 147. 

2 Wheat. 178, as to a similar principle, as applied to mercantile transactions. 2 Bro. Chys 
Rep. 420, Fox v. Macreath: A person who purchases land is not bound to disclose to the 
vendor the fact that there is a mine on his land. 

1 Story’s Eq. sec. 205, 206, 207. The result of authorities is, that under concealment, for 
which there can be relief, is when the “party is under some legal or equitable obligation 
to communicate the facts; and, which the other party has a right, not merely in conscience, 
but in law, to know.” 

1 Story Eq. sects. 212, 213, 214, 215, 216, 217, 218: As to concealment, or suppressio veri, 
that in such cases the court will net relieve, “unless the very silence of the party must im- 
port as much as a direct affirmation.” 

«4 MisREPrEsENTATION. Misrepresentation to-vitiate, must ¥e not only in something ma- 
terial, but in something, in regard to which the one party places a known trust and confi- 
dence inthe other. 1 Story Eq. sects. 197, 199. 

>S Surnpaisz. Surprise, to be the fobndation of relief, must be accompanied by fraud 
and circumvention, or by circumstances showing that the party had no opportunity to use 
suitable deliberation. 1 Story Eq. sec. 251; 3 Chy. Cases, 56, Eatl of Bath § Montague 
case. In this latter case, several of the judges define surprise. 

6. INapEquacy. Inadequacy is, by itself, no ground of relief. Mere inadequacy, untinc- 
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tured by fraud. or circumvention will not justify the vacating of a contract. 1 Story’s Eq. 
244, 245; 2 Har. & Gill, 114; 2 Bay 300; 5 Ham. 471; 3 Call. 433;1 J. C. R. 1; 5 Ohie 468. 

7. Unpvur Inrivence. _ Undue influence must be of such a nature as that the party has 
scarcely the ability to act as a free agent, and cannot protect himself. 

1 Story’s Eq. sec. 239: The threats, undue influence, §c " must so intimidate as to be a 
sort of duress to an ordinary person. 

8 Law—doubtful and doubted in this case. In the present case the law was doubtful and 
doubted, In Louisiana it was litigated and unsettled till a lateday, whether the husband had 
power after his wife’s death, to convey the whole title in the lands belonging to the commu- 
nity. 7 Louis. Rep. 216. 

When this deed was made in 1836, it was held in Missouri that prescription continued in 
force, at least to December 1818; and the circuit judges had decided that it continued fill 
1825. 

Prescription ran against married women, as to paraphernal rights. 4 Teburo 471, No. 
218; 4 Miss. R. 380; 2 Tebu. 129, No. 8,.as to what is paraphernal. 

By the Spanish law, civil possession was sufficient for prescription. 6 Louis. Rep. 226; 
2 Spanish Partictas, 461, law 29, title 29 and note; 12 Peters, 456. 

1 vol. Morean’s Partidas, 394-5-6-7-8 and 400-1-2, &c.—showing that civil possession is 
acquired by a conveyance of land, if there be no adverse possession. 

In the present case, Labeaume lad actual possession of a part under a deed for the 
whole. 

It was also doubtful, to say the least, who was the confirmee of the land, the probability 
being in favor of Labeaume, as above under the first point is shown. 

And it appears in evidence, that. lawyer advised one of the witnesses as to the title, who 
informed Labeaume, the principal defendant, that the right of those women (Mrs. Debetre 
and Mrs. Tison) was worth next to nothing, putting it un the footing that if a trifile would 
get their deed it was advisable to get it; that they had no right but a show or pretence, that 
might possibly give rise to a suit, and therefore had better be removed. 

Many cases have been cited by the complainants below to establish the general doctrines to. 
which the present is compared, and it is said to fall within their principle, Some of these are 
subjoined. 

4 Dessaus, 690, Buller vs. Hasbell. . This seemed to have been more relied on than perliaps 
any other case. But it was a case that turned on the relation of the parties, one being agent 
of the others, and having got a good bargain from them, p. 702. The chancellor also decided 
the case differently in the court below, p. 673. And the doctrines of the case have been 
called in question. 1 McCord, 390. 


Ca. Temp. Talbot, 111, Proof vs. Hives, cited by the court in 4 Dessansvil. In this case 
the plaintiff was so poor that he lived on broken meat got from taverns and such places. Ad- 
vantage was taken of him by persons employed to get his estate, and the court said it could 
not relieve unless there had been imposition. 14 Vesey, 214, Picket vs. Loggon, said in 4 
Dessauss. to be one of the most important ever decided, was of a gross fraud, squalid poverty: 
and distress, and fed by charity. See page 242. 

14 Vesey, 91, Purcell vs. McNamara, wasa case of undue influence from the relation of 
the parties. 


Many of the cases cited were of heirs selling their expectancy. Those cases are in Eng- 
land surigevences, and turn on different principles, as 1 Brown, n. 1, Gwynne vs, Heaton. 
This was a sale of expectancy by the heir. A. p. 9, the court says, “that there is a policy in 
justice protecting the person who has the expectancy, and reducing him to the situation of'an 
infant, against the effects of his own conduct. The principle has been settled, and the rule 
Iaic down in 3 P. Williams, 290, and the court has proceeded upon it for near a cen- 
tury. The heir dealing for an expectancy shall be distinguished from ordinary cases.” 

So in 1 Atkins, 847, Earl of Chesterfield vs. Janson, “Contracts of post obit nature are in 
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general not to be countenanced.” And at page 352, that such are deceits on the ancestor or 
father, the same being kept from disclosing, &c. 

A great portion of the cases in 4 Dessaussure, cited by the court, are of sales of expec- 
tancies. 

13 Peters, 26, Smith vs. Richards, cited to show (by complainants) that suppressio veri, or 
suggestio falsi, is fraud. But the case shows the most glaring misrepresentations as to the 
character and value of the gold mine, pages 35, 36; and at pages 36, 37, that the misrep. 
resentation must be as to something material, in regard to which, one party places a known 
confidence in the other. At page 38, the misrepresentation must be not merely expressions of 
opinion. See page <9. Even in this case, Story, McLean and Baldwin dissented. 

1 Brown, 558, Galside vs. Ishawood. This wasa case where the party was of very weak 
mind, though proved not to be a fool. See pages 561, 562, and the bargain was obtained from 
him by persons standing in such relations to him as to be trusted by him, and was his agent, 
and the other was a person peculiarly confided in. 

Many of the cases also cited by the complainants below, were of specific performance, as 
were many of the cases cited in the elaborate case of 4 Dessaussure. Such was the case 
of 3 Cowen, 445, and others. 

‘Courts of equity will repose specific performances, for reasons which would by no means 
induce the courts to act in granting relief, or setting aside a contract 

2. Story Eq. 47, sec. 742. That specific performance is not matter of right; that courts 
withhold or grant ‘relief according to the circumstances of each case; and sec. 750-1, that it 
will not be granted in many cases of legally binding contracts, leaving the parties to their le- 
gal remedies; and sec. 769, “that-it requires a much less strength of case to resist.a bill to 
perform than to enforce a specific performance, &c.;"’ and sects. 770, 771, that to entitle to 
@ specific performance, a party must have been in no default; and the contract under the cir- 
cumstances must be just &c.”’ 

Those cares, therefore, of specific performance ought not tobe cited in the present case, in- 
asmuch as tie object and reasoning of courts, in their decisions in such cases, are not appli- 
cable. Those cases turn on different principles. 

Ill. This is a State claim. and such a one as, under the circumstances, a court of equity 
will not enforce, even if otherwise itbad merits. 


“1. The right of complainants acerued under the Spanish government, for the mother 
then died. 

2. These two women were as femmes soles as to this right, it being inherited, and there- 
fore paraphernal. 

3. There was nothing to prevent their enforcing it down to the 17th December, 1818, when 
prescription was repealed; and no good reason is assigned why they did not do it. 

4. From. July, 1808, the date of Delorie’s deed, to December, 1818, is more than 10 years 
of adverse possession by Labeaume, a decree of laches in complainants which, under Span- 
ish law, would have operated as a forfeiture of title. 

5. Here is a lapse of some 50 years almost, during a considerable portion of which time, 
complainants were under no disability, as that of marriage, under Spanish law, was none as 
to paraphernal rights. 

. The acts of limitations, laches, and inconvenience, public or private, prevent relief in 
equity. Lewin on Trusts, 622, (22 Law Libr.) also 612-13, and C. 617; 2 Ch, Rep. 44; 4 
Vesey, 627; 2 ib, Ir. 87, 582; 2 V, 418; 1 R. M. 453. 

Summary.—There was no actual fraud. The bill charges it, but it is denied in the an- 
swer, and not proved. The whole course of Labeaume refutes it. 

They were not ignorant as to what claim they were selling, nor as to’whatland. The bill 


eharges that they were, and the answer is responsive and denies, and the proofs do not estab- 
Tish it. 
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They were not weak-minded and ignorant, so that the court would exercise a sort of guar- 
dianship over them to protect them. 

There was no relation between them and Labeaume, whereby he would be or was particu- 
larly confided in. He was not their relative, or trustee, or agent, &c. 

They were not surprised into the sale of deed to Susan Labeaume. Three weeks inter- 
vened between his application and putchase, and their coming to town to close the affair and 
acknowledge the deed in court, and they were in town several days on that occasion, and 
were well acquainted here, and had friends among the most wealthy and intelligent, and am- 
ple'time and opportunity to consult, and they did undoubtedly consult, Their husbands acted 
with them. They made the bargain freely and deliberately, under no undue influence, with 
their eyes open, and knowing as much about their claim or pretence as Labeaume did. 

In this couvtry the doctrine is, that all are free to act as they please in making contracts, 
and not as the tendency has been under other governments, to consider them under a sort of 
tutilage, and subject to the supervision and control of the tribunals, as a sort of infants or 
semi-lunatics. 

A contrary doctrine would be inconvenient and even dangerous in the United States, and 
especially here, where property is perpetually changing hands, and subject to such immense 
and sudden mutations in value ; and policy requires the utmost freedom and latitude in the 
transfer of all kinds of property and ‘rights. All that the courts should be permitted to do, 
is ‘to enquire whether the parties are free from disability and in their right mind, and without 
fraud, have deliberately entered into the contract. They have nothingto do with the wisdom 
or hardness of it. 

The claim or pretence of the two women, was at the time a mere shadow, not a title. As 
the law was then understood, it was nothing more than it was represented to be, an apparent 
cloud on the title, for which a prudent man would have been willing to pay a trifle to save the 
cost of a law suit. 

The bill has originated in the enterprise of speculators, who have made a champertous 
bargain with the nominal complainants, and are conducting the suit at theirown expense 
and for their own benefit. This appears in the proofs and in the record. 

But whether there be misrepresentation or surprise or not, it is of no consequence, as by 
the confirmation the title vested in Labeaume, and therefore the complainants had no interest 
whatever in the land. That they gave a deed of what they did not own and had no claim to, 
through deception or surprise, is no ground of equity. There must be injury as well as fraud 
or malpractice, to set a court of equity in motion. 
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Bircu, J., delivered the opinion of the court. 





_ It appears from the record in this case, that in the year 1779, Fran- 
cis Delorier became the owner, by purchase at judicial sale, of the 
claim of Paul G. Kircerean, to a tract of land three by forty arpents, 
lying in what is now the St. Louis or Big Mound Prairie, and which is 
the land in controversy in this suit. Delorier was at that time a mar- 
ried man, having a wife and two children. His wife died in 1802, and 
the right of her children, one of them in person, and the other througha 
proper representative, are set up in this suit under the Spanish law 
which prevailed at the time the land was transfered by their father. 
This was in 1808, at which time Delorier (their ancestor) sold and 
conveyed it by deed of general warranty to Louis Labeaume, (the de- 
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fendant’s ancestor, ) who alone made proper claim to it as assignee, and 
whose application resulted in a confirmation by the recorder, and a 
subsequent ratification by congress, in the name of Paul G. Kircerean’s 
representatives. On the part of the children of Mrs. Delorier, (com- 
plainants here, ) no claim of any kind was ever put forth to: the land, 
either before the recorder or elsewhere, until a short time before the 
commencement of this suit, which was two or three years ago; and this 
sotwithstanding the husband of one of them was married to her at the 
time, and lived with her for between thirty and forty years after he 
attested the deed of their ancestor to the ancestor of the present de- 
fendants. In addition to this, all the principal parties reside, and have 
resided for fifty years and upwards—the complainants in the country, 
and the defendants in the city of St. Louis. 

In the year 1836, after the land had become very valuable, in conse- 
quence of the extension of the city over a portion of it, Louis A. La- 
beaume, one of the sons, and the agent of Mrs. Susan Labeaume, to 
whom the property had passed by the will of her deceased husband, 
procured a deed from Mrs. Tison and Dehetre, and their husbands, un- 
der circumstances which, if not unfair and inequitable, will of course 
fender it unnecessary to particularly examine and decide the other and 
heavier questions which have been raised and relied upon by their coun- 
sel.here. 

In the former respect, the bill charges that Mrs. Tison and Dehetre, 
although children and heirs of Mrs. Delorier, knew nothing whatever of 
their ever having had any interest in the land in controversy, or of having, 
conveyed it to any one, until within about six months preceding the 
commericement of this suit, they were advised by counsel in regard to 
their title, and informed, likewise, that a deed to Susan Labeaume, 
made ‘by them and their husband on the 10th day of October, 1836, 
was on record in the county of St. Louis. It is charged that several 
years: ago, a son Mrs. Labeaume, named Alexander (Louis A.,) visited 
Florisant and represented to the said Mrs. Tison and Dehetre, that their 
father, 2 long time ago, had owned a little piece of land near the big 
mound, at St. Louis, which he had ‘sold to his father, (Louis A. La- 
beaume, ) and shewed them the deed of their father, saying it was wit- 
nessed by the husband of one of them; that his father was dead and he was 
attending to the business of the estate, and had come to get their sig-. 
natures, for which he would pay them; that he wanted them to signs 
because the deed to his father was defective or informal, and as there 
was but two of them, (meaning Mrs. Tison and Mrs. Dehetre,) he 
wented their signatures to perfect their father’s. deed, and save him 
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from doing it by law; that he did not wish to sue them—represented 
the matter as of no interest to their husbands, they having no con- 
cern in the matter, their signatures being necessary as mere form, and 
that if they would sign for him, it would save him some trouble, and he 
would pay them for it. The bill further charged that the matter was then 
referred to said Alexander, who was confided in by the said old women, 
and who took a deed from his pocket which he read to them, and which 
they agreed to sign, and did sign, under the impression that it was to 
perfect their father’s deed, without any intimation from said Alexander, 
or any suspicion on their part, that they were conveying away any in- 
terest or right of their own. It is further charged that the said deed, 
as is now understood, was in the English language, which was neither 
spoken nor*understood by said old women, who could only speak the 
French language, and who could neither read nor write; that they were 
very ignorant, very old and very poor, and placed entire confidence in 
all that was said by said Alexander, who told them he was educated in 
Paris, and all of whose conversation with them was in the French Jan- 
guage; that after a long conversation with them, he agreed to give them 
each fifty dollars for their signatures, which they agreed to take, and 
they and their husbands signed accordingly—although the latter got 
nothing. The bill further alleges that no money was paid to them on 
the day they made the deed, which they acknowledged before a magis- 
trate, brought to them by said Alexander, who told them he would not 
pay them the money until they came to St. Louis, as they thought to 
sign over again, provided they did not before that time sign for any one 
else, and when they came to town to come directly to him, and he 
would pay them; that accordingly, at the time appointed they went to 
St. Louis, proceeded directly to said Alexander, who took them straight 
to the court house, where they thought they did sign, but, as they now 
understand, they but acknowledged the execution of the said deed, up- 
on which he paid them, as they supposed, fifty dollars each. The bill 
complains that the women were not informed by said Alexander of the 
amount of land they were conveying, or that they were owners of one 
half of it, or that they were conveying any thing belonging to them 
in any way, and that he did not state the value of the land, or the dif- 
ficulty which really existed about the title, or they never would have 
signed the deed for fifty dollars each. It is further charged that said. 
Alexander had been advised in the matter by counsel learned in the: 
law, that he was himself intelligent. and knew all about it, but did not 
inform them in regard to their right, but by fraud and misrepresenta- 
tion, and for vast inadequacy ‘of consideration obtained the deed in 
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question, and the prayer of the bill is, so far as it is material here to 
consider it, that the said deed be so far set aside as to decree to com- 
plainants one half the land not previously sold by defendants to inno- 
cent purchasers, together with an equivalent in the remaining half, or 
in money, for the half of such quantity as had been thus previously sold, 
and for rents, profits, and general appropriate relief. 

The answer of Louis A. (Alexander) Labeaume, so far as it is 
deemed responsive to the bill in this respect, (and partaking, therefore, 
of the nature of evidence, which it may be as appropriately remarked 
here as elsewhere, has been in no respect legally overthrown), denies 
that he or his mother ever heard of any defect of title to said land until 
1836, when after the public sale of lots in his mother’s addition to St. 
Louis, which covered a portion of the land in contest, one of the pur- 
chasers suggested to him, that Josiah Spalding, Esq., of St. Louis, an 
attorney at law, had informed him that there perhaps was, or possibly 
might be, an imperfection in the title, as it was delivered to Mrs. La 
beaume through her husband, from Delorier, and Delorier’s wife, if he had 
one, had not signed the deed to said husband, Louis Labeaume. That 
thereupon, (being his mother’s agent in all matters of business), he 
asked said Spalding about it, who told him, in May or June, 1836, that 
if he could get a relinquishment from the heirs of Delorier’s wife, if 
there were any, for a trifle, he had better do so, as it might prevent 
trouble or save a law suit; that the title was not represented to be bad 
in his mother, or that Delorier’ s heirs had any title or interest, but that 
such a deed was desirable to remoye objections and the chance of a law 


suit. The respondent alleges that he did not then, nor does he yet. 


think, that the heirs of Delorier’s wife had any title, and states that 
although he knew where they lived, he thought so little of their claim, 
or pretence, that he took no steps to procure their conveyance, until 


the 10th of October, 1836, when he drew up the form of a deed in the 


English language, at St. Louis, for their color of right or claim, and on 


the 17th of October went to Florisant to see them. He told them and 


their husbands what he came for—described to them the land and its 
situation—stated that Francis Delorier (their father) had sold it to his 
father, and that he wanted to get their deeds as to any right or claim 
which they might have derived from their mother, in order to perfect 
the title and prevent any future litigation; and that thereupon, atter 
John B. Tison, the husband of one of them, who had witnessed the original 
deed in 1808, had started up and stated that he knew all about it, and 
remembered well that Delorier (their father) had sold the land to Louis 
Labeaume a long time previously, the respondent continued and held with 
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them all a long conversation in French, explained to them particularly 
he deed he had drawn, correctly translating it into French, and drawing 
their attention to it; and to the title derived from them, as’therein stated 
and éet'forth;-whicl was all he knew about it. He did not’ tell»thém 
they ‘had any interest in said land, for he did not think they had) and 
probably told them that ‘he estimated their claim’ as of little value; 
that he didnot say their husbands had no interest in it, but one of their 
husbands ‘did; that he did not expect to’ give ‘them as much ‘as 
fifty dollars each, for he did not expect they would ask so much; nor 
did they at first, but’ they did demand that sum at last; upon the plea 
that they were very poor, and lie ‘consented to give it, more as charity 
than for any thing he conceived he was purchasing of them, for he —_ 
not consider their claim worth any thing. 

That after they had agreed to’execute the deed for fifty dollars “eal, 
he went for and procured a magistrate who took their acknowledgment, 
and, not having taken’ enough money with him, (for the reason stated,) 
he gave them his-note, which he told them he would ‘pay when’ they 
came into the city'to acknowledge the deed, which he stated to them 
was not binding upon them until acknowledged in open court. That on 
the 9th of November, (being about three weeks afterwards) they called 
upon him in the city’; that he went with them to the court house, and, 
after they acknowledged the deed, paid them fifty dollars each, as pre- 
viously agreed upon. He did not'threaten them with a law suit, nor 
did he tell them the value of the land, but had they desired to know it, 
hé would have told them. ' That not being their adviser, he did not ad- 
vise them to consult counsel or friends, yet he withheld no information 
from them that he deemedit important to communicate, in order that 
their minds might be properly madé up respecting the propriety of ex- 
ecuting ‘the déed he had prepared. He admits the location of the prop* 
erty as charged in the bill, and that it was worth, in 1836, ten or twelve 
thousand dollars, to which it may be added that some of ‘the witnesses 
‘estimated it much’‘higher.’ He states that he consulted'no one as to the 
title—-deeming it to be substantially good in his mother—and that he 
acted solely on the prudential advice’ of Spalding, as already stated, 
He denies all fraud and confederacy, as charged in the bill, and" ex- 
pressly denies that the parties to the deed he obtained, were’ either 
weak minded, ignorant or imbecile as alleged by the cowplainants, and 
states, moreover, that they had the most ample opportunity to consult 
intelligent and respectable friends in the city, in reference to the pro» 
priety of constmmating ‘the contract into which they had thus partially 


entéred whilst at home in the country. 
17 
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» The deed of 1836, which is made an exhibit, sets out the location 
and, quantity of the land, recites the derivation of their father, Delorier, 
from Kircereau, its sale by their said father to Labeaume, (the ancestor 
of the defendants) refers to the previous grant and deeds, and for the 
consideration of a hundred dollars, transfer all their right, title and 
claim (without warranty, except as to themselves, &c,) to Mrs. La- 
beaume, the mother of the principal present defendants, and who {it 
swill be remembered ) was also, whilst living, the devisee of their father’s 
title. 

«The testimony of Music, the magistrate before whom the original ac- 
knowledgment was taken, is to the effect that after he had read the deed 
to all the parties in English, Labeaume translated it into French for the 
benefit of the women. The witness himself had some understanding of 
the French language, and both the husbands, (Frenchmen) who were 
present and signed the deed, not only understood both languages, but 
one of them was the neighborhood interpreter, or translator. It is there- 
fore not only uncharitable, but absolutely unreasonable, to suppose that 
Labeaume in any respect attempted to impose upon them concerning 
the tenor and effect of the deed they were about to execute, and did 
then andthere execute. The substance of the testimony respecting 
their subsequent acknowledgment of it in open court, is that it was taken 
by the presiding justice, (Leduc also a Frenchman) who conducted the 
examination and made the enquiries in their own language—that hav- 
ing been the custom of the court when such business was to be trans- 
acted with French ladies. The certificate of Mr. Chouteau, the clerk, 
¢a French gentlemen also) is in the ugual form as to their “ having been 
made acquainted with the contents” of the conveyance, and is in no 
respect, either legally or morally, impeached or impugned. It has been 
already stated that about three weeks intervened between the period of 
the firs‘ and second acknowledgment of the deed—the last one having 
been spent by them according to their own statement to Madame Fre- 
mon, at Madame Auguste Chouteau’s, an intelligent French lady,-and 
old family friend, residing inthe city. She also testified that they were 
on terms of social intercourse with other intelligent and respectable 
Erench families inthe city. One of them also remarked in presence of 
Madame Labeaume, at dinner, (after having reacknowledged the deed 
in court) that Madame L., having made so good a bargain, ought to 
give them something in addition; and this, too, was complied with, by 
presenting them with a new umbrella—appropriate, as it was remarked, 
in cohsequence of the inclemency of the day, and with which they pro- 
essed themselves very well satisfied. Having thus traced the transac- 
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tion through all its stages, from the first open commencement at nego- 
tiation down to the present or keepsake with which itis even yet usual, 
in places, to wind the matter up, it would seem that the pretence sad 
surprise or imposition was put to open shame. 

As to their alleged deficiency of. understanding, it is not only not 
made out, but absolutely disproved. by the aggregate array-of tes- 
timony which has been spread upon the record, That they were 
not.as intelligent as’ Labeaume, or not as sagacious in bargaining as the 
American population generally, is not the question here. They appear 
to have been at least intelligent enough to comprehend that their father 
had once fully sold the land, and been as fully paid for it by the father 
of the defendants, and that whatever color of claim they might haye in 
law, (if any) being at least unsustained by morality or by conscience, 
was of a nature, which, if not addressing itself wholly to the conveni- 
ence and the liberality of the Labeaumes on the one hand, emphatically 
appealed miore legitimately to their own good faith and honor on the 
other, than to all other considerations which then or afterwards ought 
to have influenced their conduct or swayed their decision. If in refere 
ence to the strictly legal rights to which it is now claimed they were 
entitled, they remained comparatively uninformed during their weeks 
sojurn in St. Louis, it was perhaps because to the bench and the bar 
of that period, as well as the present, a more perplexing and doubtfal 
issue could not have been presented than one dependant upon the soluy 
tion of the various questionspresented by this record up to the date of the 
deed of 1836. This will be too readily inferred from the arguments and 
authorities of the learned and ingenious counsel on either side to need 
recapitulation here ; so that putting the action of the parties to the deed 
of relinquishment even upon the naked ground of a contract between 
strangers, we might find ourselves hesitating as to disturbing it on the 
score of inadequacy, seeing that no person could then have realized to 
himself that he was certainly negotiating in reference to anything save 
an expensive and vexatious term of doubtful litigation. It would thefe- 
fore be to mar the real dignity of the law, which encourages and up- 
holds all reasonable facts for peace and quiet, were we thus to pervest 
it to the purpose of undoing one so apparently honorable, magnanimous 
and just to all the parties concerned in the present case—not is po 
or speculators, but the exact reverse, 

It may perhaps be as well to add in this connection, and in conclu- 
sion, that the testimony by no means discloses either such a condition 
of extreme necessity or distress on the part of the grantors or relin- 
quishers in the deed of 1836, or that they were so influenced by appre- 
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hensions concerning a suit, as that from either cause their free agency 
Was necessarily, in any respect, unduly warped or improperly influenced. 
Much less can either of these be relied upon as a ground for vacatinga 
deed which appears not to have been obtained stealthily or in haste, 
but to have been deliberately considered, and deliberately and willing- 
lyéntered into, after weeks of probable (at least accessible) counsel, 
atid consequent mature deliberation. According to the shewing of 
the bill itself, the grantors in the deed of relinquishment seem to have 
been made indirectly but sufficiently aware, by Labeaume himself, that 
during the period of inquiry and reflection referred to, they could bar- 
gain with, and “sign for any one else,’ so that neither in this repect, 
nor in respect to that unconscientious description of fraud, which Lord 
Herdwick defines to be “such bargains as no man in his senses and not 
under delusion would make, on the one hand, and as no honest and fair 
man would accept, on the other,” can this transaction be legitimately 
disturbed. ‘We are impressed, in short, that it was not only right and 
préper to do what was done, but that as it was performed by the proper 
parties, in a proper manner, this court can never more nearly approxi- 
mate the line of equity and of right between the descendants of the de- 
ceased original parties'to this transaction, than by rendering its unqual- 
ified sanction to what was'sso well done amongst and between themselves, 
and ‘that, therefore, the decree of the circuit court, which very proper 
ly dismissed the bill of the complainants, should be, as it hereby is, af- 
firmed. 





PHILLIPS vs. PROTECTION INSURANCE COMPANY. 


; iad 
1. The expression in a policy, requiring notice of loss to be given forthwith, must be under- 
stood to mean with all due diligence under the circumstances of the case. The distinc- 


tion taken in Kyles case (11 Mo. R. 289) between the notice of loss and other prelimi; 


~ nary proofs, was not well considered. 


2.. In an action on a policy, making it incumbent on the plaintiff to produce his vouebers, 
and submit to an examination under oath, if required by the agent of the company; if 


on such requisition, the plaintiff fails to comply with the condition of the policy, with- 
out excuse or justification, he cannot recover; but his failure is, to some extent, a ques- 
tion of fact and intention. If it was to gain time, and lessen the chances of detecting 


fraud, it would be fatal; but, if to save the plaintiff or his family from an epidemic, it 
would not. 
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3. If the ‘underwriters refuse to pay the plaintiff’s claim, because he has failed to submit to 
an examination under oath, they cannot afterwards insist on his failure to comply with 
other requisitions of the policy. 


4, A clause in a policy requiring payment to be made in sixty days after loss, and filing 
proof at the office of the underwriters, applies to cases of an adjustment by the offi- 
cer, and to noother. If the company refuse to adjust, an action will lie within the 
sixty days. 


APPEAL from St. Louis Circuit Court. 


STATEMENT OF THE CASE. 


- This was a suit on a policy of insurance against the defendant, a foreign corporation, doing 
business in St. Louis by an agency, according to our statutes. The policy, dated 10th Feb- 
ruary, 1849, was on plaintiff’s stock in trade (being military goods, music and musical instru- 
ments) in a store on Market street, just below Second, qn the south side of Market street, 
The building was consumed in the great fire of the night of 17th May, 1849, and with it the 
greater portion of plaintiff’s goods. A portion of them were saved by plaintiff and his 
friends, who were busily engaged, till the building was on fire, and until the city authorities 
blew it up with powder to prevent the extension of the conflagration. The goods saved were 
carried out hastily, and deposited in different places—some in an adjoining alley—and as 
soon after the fire as possible they were carried to a room on Fourth street, rented tempu- 
rarily, where they were inventoried, and their cost at eastern prices affixed, taken from in- 
voices. This inventory was completed by the 25th May. On the 9th June, 1849, a bundle 
of papers, comprehending the inventory of goods, a statement of the amount of stock at in- 
voice prices, at the time when the last account of stock was taken, being about eighteen 
months previous, when the stock on hand was over $18,000—a statement of amount of interes 
mediate sales and purchases, with affidavits and certificates sustaining them; the whole con- 
cluding with an affidavit of plaintiff, signed by him, setting forth that the amount of goods 
is correct; that no other insurance existed; that the value of his stock on hand at the time of 
the fire amounted to $16,500; that it belonged to him exclusively, and that the building in 
which it was, was exclusively occupied by him as a store, &c., for his said business; and 
that the fire originated on a boat in the hatbor, ard thence communicated to the town, &e. 
On the filing these papers, which had been delayed by the absence of ——- Murray, (former 
clerk of plaintiff ) in the country—whose assistance was necessary from his personal knowl- 
edge of the value of the stock when the account of it was last taken—the agent of defendant 
told plaintiff the claim would be attended to as soon as it should be arrived at jn order, the 
office being crowded with business at that time. From that time till about the Ist of Augnst, 
thé cholera was epidemic in St. Louis, and on the 4th of June a child of plaintiff was at- 
tacked with it, and was dangerous several days, and still did not recover, and his medical 
adviser directed him to take it to the east, to the sea coast, for its health. His wife also was 
ailing. About a week after the fire, John Howard, the general agent of the defendant, arrived 
at St. Louis, and soon after took charge of this claim, and for some time had repeated inter- 
views with the plaintiff, both at the defendant's office and at the plaintiff’s counting room, 
and he examined the books and papers of plaintiff, and was daily occupied in this way for 
some time, and reported to the other agents, Conden and Farles. After this examination, and 
after the papers had been delivered to them as just stated, the agents offered a certain sum to 
plaintiff, but less than the amount claimed by him, which he refused to receives They'then, 
on the 19th June, served a written notice on the plaintiff, requiring him to submit toa per- 
sonal examination on oath. This nutice was served on him at his store on Fourth street, to 
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which he had removed from the room first occupied after the fire, and at a moment when he 
was on the way with his family to the boat, for the east—the carriage standing at the door 
with the sick child in it. The boat left at 5 pv. m., on the 19th of June, with plaintiff and his 
family on board The plaintiff returned on or about the 20th of September from the east, 
and went on that day to defendants office, and notified the agents of his return, and his readi- 
ness to submit to the required examination, They appointed the next day for his attendance 
there. On the next day he attended, and the agents there read him a written notice, declining 
the examination, and utterly refusing to pay the claim, and denouncing it as fraudulent. 
The plaintiff made out a supplementary statement, signed and swore to it, and filed it in de- 
fendant’s office on the 21st September, 1849. It was taken to the office by plaintiff ’s counsel, 
and left there by him, on the desk of the agent of defendant there present, who remarked to 
him, that Gamble & Bates were their lawyers, and they would give plaintiff a good fight; and 
they utterly refused to pay the claim. On the 29th October, certificates were got from Mann 
Butler and Fdk. Kretchmar, the two nearest justices of the peace to the place of the fire, 
that is, nearest to the ruins of the plaintiff’s said store. The sudstance of those certificates 
being substantially as required by the terms of the policy. These were left with the agents of 
the defendant on the 30th October, 1849 This suit was brought on the 3rd November there- 
after, Previous to the bringing this suit, application was made to the agents of defendant by 
plaintiff and his counsel, for a sight of the said papers, filed with them by plaintiff, and they 
refused to show them or to give copies of them ; and it was not until two orders of a judge 
were procured requiring the furnishing copies, or permitting them to be taken, that the plain- 
tiff’s counsel were enabled to see said preliminary proof for the purpose of bringing this suit. 
It appeared in evidence that at the time of the fire, a Mr. Coste, a gentleman who had never 
been naturalized, held a commission as notary public, and his place of business was in the 
second story of the building onthe corner of second.and Market streets, and nearer to the 
plaintiff’s store that was burnt than either Batler or Kretchmar ; but that he was not gener- 
ally known as a notary. Several men of business from that immediate neighborhood testified 
that they had no knowledge that there was such a notary there at the time of the fire. He 
executed his bond and commenced business as notary about the first of September, 1848, and 
supposed that his bond was filed in St. Louis, and had no knowledge of its having been sent 
to Jefferson City. A mass of testimony was given and appeared on the record as to the fire, 
its progress, and destruction of allthat part of the city to the northeast of plaintiffs store, till 
it reached that spot, and as to the efforts to remove his goods, and as to the amount of stock 
then on hand. It was proved that hfs books and papers were kept in a desk in a small room 
in the second story, where the book-keeper generally wrote, except such as from time to time 
by him were taken below for immediate use, and that that desk and contents were consumed ; 
and that since the fire, the cash book had never been seen, in which were entered a great por- 
t-un of the sales, the amount of which was upwards of $1800. The creuit sales only were 
eatercd.in the journal which was saved. The books that were saved happened at the time of 
the fire to be in the store whieh was in the lower story. The building was of brick, two sto- 
ries and an attic, all of which were goods of the plaintiff; but the lower room only was used 
as a place of business and of sales, where the merchandize was exposed for purpose of sale. 
Previous to the date of the policy sued_on, the plaintiff had been insured by defendant for 
many years. A policy had heen executed on his stock in 1844 for thesum of $6600. This 
had been yearly renewed, and the sum increased, and the last renewal was for the sum of 
$10,000, which continued in force down to February, 1849, when the policy in suit was exe- 
cuted on the same stock. The plaintiff offered this policy and its renewals in evidence twice. 
The first time at the commencement of the trial, and again at the close of the oral testimony, 
having proved its execution and the execution of the renewals; but the court excluded the 
same as irrelevant, to which decision of the court the plaintiff excepted. 
The plaintiff having closed his case, the defendant asked the following instruction, which 
the court gave, viz : 
“The jury is instructed that the plaintiff has failed to show a compliance with the condi- 
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tions of the policy of insurance in this case, and has failed to show a waiver of those condi- 
tions by the defendant; and therefore the jury is instructed to find for the defendant.” 

The giving of the instruction was excepted to. The plaintiff then took a non suit, and im- 
mediately moved to set the same aside for all the usual reasons; which motion was overruled 
and exceptions taken to that act of the court. 


Spatpine, for appellant. 


I, It is a general rule of law, that the construction of a policy of insurance is to be liberal 
in favor of the assured. Hugs on Ins; 144-5; Park. on Ins. 30; Smith’s Mer. Law, (Geyer’s 
copy, notes) 412 1 Dun on Ins. 161; 1 Bun. Rep. 341; 1 Sumner, 437, at page 440, the 
courtsays, that a condition in a policy is taken most strongly against the policy for whose 
benefit it is, where it imposes a burden. 

II. Loss by blowing up with powder to prevent the spread of the conflagration, is a loss 
by fire within policies of insurance. 21 Wend. 367, on the point; 13 Johnson, 457, on the 
point; 11 Peters, 213, on the point. 

III. The plaintiff complied with the conditions on his part, which were preliminary to the 
adjustment and recovery of loss, so far as giving notice was concerned. 

.First notice was reasonably given, according to the terms of the policy, whichit requires to 
be given “forthwith.” It was verbally given by plaintiff, who personally, in two or three 
days after the fire, called on the agent of the defendant, and said he was burnt out, &c, 10 
Pick. 535. Verbal notice of loss eufficient, no other being required. 11 Miss. R. 278. 
“‘Forthwith,” in policies, means‘a reasonable time under the cireumstances, 3 Gill, 176; to 
same effect. 

The great extent of the fire, the rush of persons who had lost to the insurance oflices, thus 
creating an immense pressure of business, and the great mortality of the cholera, were suffi- 
cient excuses for the little seeming delay in the notice. 

2 Phil. on Ins. 515 and 679, parol declarations, §c, admissible to show notice; also 
p. 751-2. 

2, The defendant had actual notice by the inspection of plaintiff’s house of business in 
ruins onthe morning after the fire. Camden, defendant's agent, went to the spot and saw that 
he had been burnt out before the fires were extinguished. This is equivalent to-a notice. 1 
Green’s Rep. 110. Officers of insurance company saw the ruins of the fire on the ground 
next day after the fire, and the court held that it was sufficient notice, 2 Phil. Ins. 515. 

In marine policies, notices of abandonment is considered as effected if insurers lead the in- 
sured to think so, and to act accordingly. 2 Arnold, 1173-4; 3 Brod, § Bing. 97; 6 Moore, 
288; 3 Majon, 27; 1 John. 295; 5 Gill and J, 235; 23 Pick. 355. 

3. The notice was admitted and waived by the defendant, by making no objection on ac- 
count of it; by taking up the claim, and going at large into it and investigating it, and then 
eoming to a conclusion as to the amount of loss, and offering to pay it. This, under the cir- 
cumstances, was admission of notice. The doctrine of waiver as applied to policies of insu- 
rance, is illustrated by the following decisions, and it applies to notice, and the case in 11 Mo, 
R. is not to the contrary. 

25 Wend. 375. Insurer’s refusal to return certificate to have it counted, precludes him 
from objecting to its form. And at p. 379, insufficiencies in the preliminary proof are waived 
by arefusal to pay on other grounds. 

* 20° Pick. 389. Waiver of preliminary proof inferrible from insurer’s relying on un- 
seaworthiness alone. . 

6 Cowen, 404. Refusal to pay at all'is waiver of preliminary proof. In this case there 
was no proof of interest, aud not informal proof. 

‘6 Har. and J. 408. Refusal to pay without saying it is for want of preliminary proof, is 
Waiver of such proof. 
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«9 John. 192. No-objection made to want of preliminary proof is waiver. In this ‘case - 
there was no proof as to interest, and not informal proof. 


~4 John. 229. A case where formal objections to preliminary waived by Katee e 7%) at ; 
p- 240, is the opinion of the court on this point. ' 
2. Wend. 71. Waiver by acts or sayings of agents. 11 Mo.'R. 278. Formal defects j 
waived by insurer’s refusai to pay on other grounds, and the waiver is evidence under aver- 
ment of performance. 1 Phill. on In, 422. i 
2 Comstock’s Rep. 53. Insured made out his account of loss, and presented it, &c. The 
company made no objection at the time, but offered to pay three-fourths of it; afterwards, : 
being pressed for the whole, they refused to pay, objecting to the amount of loss farnished as 


insufficient: decided that the objection was no defence. 

16 Wend. 401. {nsurers may waive the right to preliminary proof by their silence, when 
the proof produced is not in conformity with stipulations—even waive its absence. 

7 John. 315. Act of agent waiver, and admitted sufficiency of preliminary proof. He was 
agent to adjust as in the present case. 8 John. 307. 

4G6-Wend. 401. Certificates and all may be waived by insurers. 11 John. 241; 1 Cush- 
ing Rep. 257, at p. 265, defective notice waived by acts of insurers, &c. 

9 Wend. 163. Nearly four months delay in filing preliminary proofs oceufred, in conse- 
quence of conduct of agent of insurers: held a sufficient excuse. } 

4. As to the time of the notice, if it be held that the court is to judge of that as a matter of 
law, yet this can only be on the facts found, which are for the jury; and the instruction given 
prohibits the jury from passing upon it. The case in Cushing considers time as waived asto 
notice as also form. ; 


5. If the notice were given in time, it belonged to the jury to find from all the eircum- 
stances of the case, whether it were sufficient in substance; that is, ee! it informed the 
insurers of the loss, &c. 


6. In Matine Insurance, notice of abandonment is a mixed question of law and fact, as re- 
gards the question whether it is in time, and when the facts are not agreed, it should be sub- 
mitted to the jury. 2 Arnold’s Ins. 1164, note; 22 Pick. 191; 4 Mass. 668; 4 Dallas, 272, 
7 ‘Cranch 506; 6 Cranch 268, 338. 

“TV. ‘The plaintiff complied with the’ conditions of the policy in filing with defendant a par- 
ticular amount of his loss, which, by the terms of the policy, is to be done as soon after no- 
tice as possible, to be signed with his own hand and certified by his oath or affirmation. His 
first statement and account of loss was delivered to defendant 9th June, 1849. 

1. As to form of it, sufficient. 

23 Wend. 525. Limitations in policy, requiring amount of loss, liberally construed in fae 
vor of assured. 


7 Cowen, 645,. Allthe books and papers ofinsured were burnt. Held, a general statement 
of loss sufficient. The insured merely swore to the amount of loss and circumstances. 

1 Harrison, 410,(N. J.) Books and invoice destroyed by fire. . Insured not bound to far- 
nish bills of parcels and pass ‘books of journeymen, &c., to the office. 

2.. As to time of delivering the account of loss. It was delivered some twenty days afe 
ter the fire. This time was not more than sufficient for him to make out his account under 
the.circumstances. 1. His books and papers were chiefly burnt. 2. Goods to the amount 
of 5000 or 6000 dollars, more or less damaged, were saved; these had to be taken to a new 
place of business and inventoried, &c. 3. His stock on Rand at the time of the fire had to be 
proved, as near as possible, by his clerks, the only persons who had been present at a previ- 
ous taking account of stock, which account had been burned, and one of the clerks , absolutely 
necessary, had left him and lived in the country. It appears fromthe testimony that the state- 
ment for defendant of the loss was delayed some time for hum. 4. The cholera was raging in 
the city, and on the 4th of June, 1849, the plaintiff’s child was attacked by it and was danger- 
ously sick for some days, and then the doctor in attendance ordered him to be taken to the 
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east to save his life. 5. The cholera and the fire rendered it next to impossible to Goneage 
business, 

11 Mo. R, 278, above referred tos 9 Wend. 163. Preliminary proof postponed from 17th 
January till 7th May ; excused from conduct of agent, which operated as waiver. 

This document, delivered to the defendant 9th June, 1849, embraced the inventory and BS 
of goods saved ; the affidavits and certificates of clerks, &c , as to the amount of stock in the 
store some sighiaen meaths previous, being the last time the ‘amend of stock had been taken, 
amounting then to upwards of $18,000, concluding with the sworn statement of plaintiff, set- 
ting forth— 

1. Correctness of inventory and stock saved ; 

2.. That no other insurance. existed on stock ; 

3, The value of the stock, $16,500; 

4, That the same belonged to him alone; 

5. That the building was occupied by him, exclusively, for store, &c., to sell his stock, &c 

6. That the fire originated on a boat and thence communicated to the building, &c. 

The sworn statement of plaintiff was at the foot of the whole, and referred to the preceding 
parts of it, and was signed in his own hand, all being one document, attached tagettior, tnd 
thus delivered at the office of defendant. 

3. The written portions of the policy were not included in the statement filed 9th. June, 
1849; nor does the policy require them as a condition precedent to payment or adjustment. 
This was, however, afterwards, and before suit was brought, given in an affidavit of pila» 
tiffs, so that if it were a pre-requisite to the action it was given. 

V. Ifthe first statement delivered by plaintiff to defendant in June, 1849, was insufficient 
in form or substance; yet the subsequent one signed and sworn to and delivered by him-to 
defendant on the 20th day of September, 1849, as supplemental to the other, is, together with 
the other, ample. This contains a more particular account of the origin of the fire, and also 
the written portions of the policy. 

1, The delay in filing this is accounted for, 1st, by couduct and assent of agents and dae 
fendant; 2, by the pestilence which had invaded the family of the plaintiff, and compelled 
him to leave the city for a time with a sick child; 3, general interruption of business. . The 
policy does not require the affidavit or sworn statement of the insured to be filed forthwithy 
and under the circumstances of general alarm at the frightful mortality in St. Lonis, and sick- 
ness of plaintiff’s family, &c., it was delivered in time. 

It was attended to and made out as soon after plaintiff's return from the east as it reasona- 
bly could have been. It was only then that he was informed that the company would aot 
pay. Before that time defendant had offered to pay, but objected to the amount claimed. 

VI. The certificate of the magistrate, required by the policy was sufficient. 

1. It was furnished in time—several days before suit brought, 29th Oct., 1849. 

This policy does not require it to be furnished forthwith, but only before payment is re- 
quired. 10 Pet. R. 507; certificate was furnished five years after the loss, and held sufficient, 
at page 513 court says, “it is required in a reasonable time, and not forthwith.”’ 

2. The condition or requirement in the policy is of “a certificate under the hand of a mage 
istrate or notary public most contiguous to the place of the fire, and not concerned in the loss 
as a creditor, or otherwise, or related to the insured or sufferers,”” &c. The certificate Pro- 
duced was of the magistrate most contiguous torthe fire. No other magistrate had his office 
as near as Kretchmar, the certifying justice. But there was a notary, a foreigner, who held a 
commission as notary, but who was not known as such officer a? whose office was 
nearer. 

The above words admit of a double construction. They may mean that the insured shalt 
produce the certificate, either of the nearest magistrate, or, of the nevrest notary, leaving him 
the choice between the two; or, they may mean the nearest office, whether magistrate or he- 
tary. 

The words being of double meaning, are to be taken most favorably for the insured. (See 
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eases above cited, as to construction of policies.) 1 Greening Rep. 110, 1153; 13 Maine (1 
Shepley) 265. These cases raise this point, but leave it undecided. 

_3. The form of the certificate is good, 16 Wend. 385, as to form ; 25 Wend. 374-5, place of 
business of magistrate is nearest, as being most contiguous to the place of the fire. The no- 
tary, Coste, was a foreigner, just commencing business, and unknown. Such an officer could 
not se within the meaning of the policy ; but an officer who from his acquaintance and know- 
ledge, could certify as to the required facts. What could he know, a foreigner, scarcely ac- 
qurinted with the language of his newly adopted country, and unknown to everybody ? 

VII. The policy provides that the assured “shall, if required, submit to an examination 
under oath, by the agent or attorney uf the company, and answer all questions touching his, 
her, or their knowledge of any thing relating to such loss or damage, or to their claim there- 
upon, and subscribe such examination, the same being reduced to writing, and until such 
proofs, declarations and certificates are produced, and examination, if required, the loss shal 
not be deemed payable.” 

“On the 19th June, 1849, plaintiff left with his family and sick child for the east, and it was 
not till he was going to the boat, with his sick child in the carriage, that notice was served 
on him to submit to an examination under oath. He did not, however, stop ; but went on 
éast, and returned about the 12th of September, and then went personally to the agent of de« 
fendant, and offered to be examined. The agent told him to call the nextday. He did so; 
and was then notified that they would not examine him, nor pay. 

1. Now, as to this requirement, the policy does not state that it is to be complied with 
“forthwith,” nor does it create a forfeiture if not complied with at once; nor does it leave it 
to be inferred that there is a forfeiture of all right. It merely declares that until the examin- 
ation is submitted to, if demanded, the loss shall not be payable. 

2. But even if it were necessary to submit to the examination immediately, in order for the 
assured to preserve his rights, yet this the courts would hold to mean, within a reasorable 
time, under the circumstances ; and the plaintiff offered himself for examination within a rea- 
sonable time. 1. When starting, and in the act of going with a sick member of his family to 
the sea coast, he was not bound to stop to be examined ; 2, especially when the cholera was 
then so futal, and his wife was at the same time ailing; 3, nor was he bound to return to pre- 
sent himself for examination till the pestilence had ceased, and his duties had been discharged 
to his family. 

4 Dall. 272. A delay to give notice of abandonment for five months did not work a for- 
feiture of the right to abandon, it appearing that during a considerable part of that time busi- 
hess was suspended by reason of the epidemic in Philadelphia, viz: the yellow fever. 

By the law as established by the general current of decisions, the notice of abandonment 
must be given forthwith, or in a reasonable time. 2 Phil. 382. 

VIII. The suit was properly commenced without waiting sixty days from the time of filing 

The Insurance Company waived time, by expressly declaring in their notice to the 
plaintiff and to his agents that they would not pay at all, in any event, and they had their at- 
torney already emploved, and would resist his claim. 

6 Har. § J. 4u8. Right of action imme-iately acc ues, if insurer absolutely refuses to pay 
at all events. 

3 Bing. 304. Refusal to adjust loss (when the policy made the loss payable three months 
after adjustment)—held that suit could be brought at once, 

12 Wheat. 383. Columbus Insurance Company vs. Cortlett. The provision in this policy 
was that “‘the loss was to be paid in sixty days after proof and adjustment thereof.”? The 
court says, “fiom the very terms it can only apply to the case where there has been proof of 
loss, also an adjustment. If proof of loss has been offered, and no adjustment made, as in case 
of a disputed loss, the claim has been supposed not to apply. The underwriter is then sup- 
posed to waive the privilege.” 1 Wend. 


1X. The instruction given by the court, which compelled a non-suit, is erroneous, in taking 
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the whole matter from the jury. They were the proper judges whether the facts were such 
as waived the preliminary proofs, or the insufficiencies and informalities of them. 

20 Pick. 389: Jury may infer waiver from circumstances; 3 Gill. 176—Jury to judge un- 
der all the facts. 


2 Phil. Ins. 588—‘‘This court determines that a warranty must be complied with; but the 


jury generally determines the fact of compliance.” 

10 Peters 507—“ Whether certificate was procured in reasonable time is mixed question of 
law and fact; 2 Pet. 26; 10 Peters. 

X. The conduct of the agents of defendants was a waiver, or at least was evidence of a 
waiver of the powers and technicalities required by the policy, as ‘the account of loss, and 
preliminary proofs, if there were defects and inequalities. 

See the authorities already cited, as to the waiver, under the head of notice above. 

On verbal notice being given, the agent, Howard, eptered upon the examination of the claim 
—went to plaintiff’s counting room, looked into his books and papers saved from the fire, 
&c., &c,, and after a long course of examination, and many interviews with plaintiff, offered 
to pay the loss, proposing a sum, which the plaintiff supposed not equal to the damage sus- 
tained, and declined receiving. The time of giving the notice, the court, under the circum- 
stances, cannot pronounce too late, as the notice was received and acied on by the de- 
fendant, as sufficient information of the less. The preliminary proofs were subjects of 
waiver. , 

The acts of the agents in this case are presumed to be authorized, and are therefore the 
acts of the company; especially as this is a non-resident corporation. 7 John. 315. 

XI. The old policy was entirely excluded from the jury. 

It was between the same parties, on the same stock of goods, in the same building. It was 
evidence tending to show that stock to a Bare been previously so large that it was proper to 
insure on it $10,000. 

Tt also showed that the stock and business of the plaintiff had been increasing inasmuch as 
the amount insured on the stock had been increased. Several years had elapsed during the 
existence of the old policy, while the plaintiff’s store was open to the public, the insurers 
themselves being a part ofthat public; the increase of the stock must, if it existed, have 
been visible and notorious, and a matter in dispute here was the amount of the stock at the 
time of the fire. 

XII. In this case there was, Ist. Waiver of formalities by examining the claim upon the 
notice and coming to a conclusion, and offering a sum as being the loss. 2d. There was'a 


further giving of time at that period in the written notice, served on the 19th June, whieh at’ 


that date says compliance with the condition is required. 3d. Plaintiff then undertook to 
comply, and the delay is excusable under the circumstances, so that his offer to comply in 
September is the same as if made June 19. 4th. The act of the defendant then, in refusing to 
waive compliance, was a refasal to have the conditions complied with, or to receive them. 
5th. This refusal to receive compliance, and also to pay anything at all events, released 
plaintiff from the necessity of complying with conditions, and authorized immediate suit. 


AUTHORITIES. 
As to blowing up with powder—21 Wend., 13 Jobn., 11 Peters. 
Notice—10 Pick., 11 Mo., 3 Gill, 2 Phil. Ins.,1 Green., 2 Comstock; 11 Wheat. 383. 
Waiver—25 Wend., 20 Pick., 2John., 6 Cowen, 6 Har. & J.,9 John., 1 John., 2 Comstock 
7 John., 2 Comstock. 
Account—23 Wend., 7 Cowen, 1 Harrison. 
Certificate, its time, &c.—10 Peters, 1 Green., 13 Maine. 
As to form of certificate—16 Wend., 25 Wend., 8 Cowen. 
Waiver of certificate—16 Wend. 
' As to covenanting articles—6 Har. & J.,3 Bing. 
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> Gamare & Hit, for appellants. 


I, The plaintiff had not complied with the 10th condition of the policy, and is barred from 
maintainig this action for that reason. 

1. There.was no particular account of loss furnished by plaintiff. 

2. The account ‘he furnished defendant was only a gross estimate or guess of plaintiff. 

3. The verification of the.account of loss, is wholly uncertain and insafficient. Plaintiff 
made two affidavits, but in neither of them does he swear to the amount of his loss; and the 
account does not state the amount of plaintiff’s loss. - Plaintiff only swears that the amount 
saved in military goods and music, is just and true; that the statement or account of loss wag. 
made by an examination of all books and papers appertaining to said stock of goods on 
hand, and that the fire consumed a great portion of his stock, without saying what por- 
tion. 

4. Plaintiff has sworn to no statement so that a iia of talse swearing could be main- 
tained, as to the amount of loss. 

5, His account of loss was not furnished as soon as possible, after the notice, which was 
required to be given forthwith; and plaintiff has neither offered or shown any excuse for his 
failure to comply with the requirement. 

I]. The loss was not payable until 60 days after the proofs of loss were furnished accord- 
ing to the conditions of the policy. 

1. The proofs consist of the notice, account of loss, affidavit of plaintiff verifying it, de- 
claration of plaintiff on oath as to other insurance, &c., certificate of magistrate or notary 
public; and production of books and vouchers, and a submission to an examination on oath, 
if required. 

2. No certificate of a magistrate | or notary public was furnished 60 days before suit; and 
this was a bar to the suit. 

3. The certificates furnished five days before suit were wholly defective—the magistrate 
having failed to certify that they made due enquiry into the value of the property des- 
troyed. 

JIL. Plaintiff’s attempt to.comply, by furnishihg additional proofs of loss on 2ist Sept., 
canrot help out his case, for they were not furnished 60 days before suit, and they cannot ap- 
ply to this suit. 

1, It is remarkable that plaintiff, though acting under the advice of eminent counsel, did 
not, in any of his proofs, original or supplemental, give defendant a particular account of 
his loss; and .on this point all the proofs are still defective. 

IV. On the 19th June, °49, 10 days after plaintiff had furnished his defective and insufficient 
proofs of loss, defendant gave him notice to submit to an examination on oath, and produce 
his books and vouchers; which he failed to do or excuse being done until the 13th September, 
when defendant informed him it was too late—that he had forfeited all claim: and this neglect 
was a bar to all claim by the plaintiff on his policy. 

1. The defendant is entitled to have all the proofs of loss furnished, as soon as possible after 
the fire. 

2. The excuse that cholera was in the city, is only good for the time it was here, if it be 
any good excuse; and the cholera ceased to be an epidemic on the 25th July, 749. 

3. By plaintiff’s own neglect, under a written notice, the whole benefit of an examination 
on oath was lost; and this neglect is fatal to plaintiff’s case, because it was under an express 
notice to comply. 

V. The 10th condition of insurance requires the certificate of the nearest magistrate or 
notary public; and the certificate of the nearest notary was not produced. 

1. The nearest officer should have certified, and he was the only person authorized to cer- 
tify. Felix Coste was that officer, and he did not certify. 1 Green, 100; 1 Sepley, 265; 2 H. 
Bik., 577; id. 254; Hamm/’d Fire Ins., 109, 110; 2 Peters, 25; 7 Con., 462; 13 Maine, 265; Park 
Ins., 285; Hamm’d Ins., 115; 1 Tenn. R., 12; 1 Rolles Abr., 415; Dougherty vs. Neal, 1 Land, 
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216, Herketh vs. Gray, Sayer 185; Gunt vs, Punell, 5. Vin. Abr. 207; 1 Tenn. R, 642, 644, 200; 
Appleton vs. Crowningshield, 3 Mass. R., 443; Bayley vs. Francis, 14 Mass. 453; Worsley 
v. Wood, 6 T. R. 710. 

VI. The acts acquired to be performed by the proposals or conditions annexed to the poli- 
ey, and conditions precedent, without the performance of which, the plaintiffs cannot re- 
cover his loss, and performance was averred in the plaintiff's petition, and having failed 
wholly to prove a performance; he could notrecover. 2 Stark Ev. 225; Hamud. Fire Ins., 
14; 12 Wend. 452; 9 Wend. 165; 1 ‘Tenn. R., 12; 2 H. Blk., 577; also cases above cited. 

VII. Plaintiff was required to perform such condition, and a failure in any particular, is 
fatal to the action. 

VIII. No excuse can be offered in lieu of performance, and it will not avail the plaintiffs, 
although he show that he has done every thing in his power to comply with the conditions, 
but has been prevented by the wrongful act ofa third person. 1 Hamd. on F. Ins. 110. 

XI There has not been any acceptance of the proofs furnished by the plaintiffas a compli- 
ance with the 10th condition. 

This acceptance 1s usually called a waiver of preliminary proofs. 

1, Defendant on 19th June, gave plaintiff notice in writing that he was required to comply 
with the conditions of his policy. 

2nd. On the 13th Sept., defendant gave plaintiff a further notice, that he had failed to com- 
ply with policy, and thereby forfeited all claim. 

3. The filing of piaintiff.’s act on 9th June, and the efforts made by defendant’s agent to 
examine into the loss, are not a waiver nor acceptance of the proofs; for during the progress 
of that examination and at the point when defendant required the examination of plaintiff on 
oath and the production of plaintiff’s books and vouchers, defendant gave plaintiff express 
notice that he must fully comply with all conditions; and this was only ten days after the 
proofs had been filed, when the office of the company was filled with a multitude of the same 
kind of cases, arising out of the great fire. 

4. Plaintiff did not regard the partial examination made by defendant’s agent, between 9th 
and 19th June, interrupted as it was by the failure of plaintiff to submit to an examination on 
oath, as a waiver or an acceptance by defendant of proofs of the loss; for long afterwards, 
on the 13th Sept., 21st Sept., znd 29th Oct., the plaintiff attempted to comply with the con- 
ditions. 

5. Defendant, from the first, required performance; and the 13th September, distinctly took 
the ground, that plaintiff had forfeited by his failure to comply in all respects with the con- 
ditions of insurance; and all the proofs subsequently filed by plaintiff in the office of the 
company, were received under protest. 

X. The agent of defendant had no power to waive preliminary proofs, but by adjustment. 
If defendant’s agents stood upon the contract, refusing to pay, or received the proofs with- 
out objection, and still refused to pay, this would not be a waiver. The company, by reso- 
lution of the board, can waive, or the agents can adjust, and either would put an end to en= 
quiry, in regard to proofs, but nothing of this sort has happened in this case. 

IX. The plaintiff relies on the case of Kyle vs. St. Louis Ins. Co., 11 Mo. R., to sus- 
tain his view of the doctrine of waiver, and its application to this case; but there is no re- 
semblance, either in fact or principle between Kyle’s case and this one. 

1. In Kyle’s case there was a resolution of the board of directors of the company to em- 
ploy counsel to prosecute him for arson, and having received the proofs of loss, without ob- 
jection, and having refused to pay Kyle on another and different ground; this was held to have 
been a waiver of detects in the proof, and to bar the company from raising such objections 
for the first time, on the trial. - 

In this case defendant objected, at once, to the proofs, and plaintiff has never complied in 
form or substance. : 

2. The other cases cited by plaintiff, are in 1 Story and 1 Sumner, 440; 20 Pick., 396; 1 
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Johnson, 229; 9 id., 192—the last three on marine policies and the first upon the construetion 
of the clauses in policies. These have no applications to the case at bar, 

The case of Inman vs. Insurance Co., 11 Wend., only decides, that forthwith in the policy, 
means due diligence, under all the circumstances of the case. The case of Ins. Co. vs. Law- 
rence, 10 Pet. and Johns., are nct applicable, being founded on a distinct and different state 
of facts; and they decide a different principle from the one involved in this case. 

XII. Plaintiff urges that defendant’s agent offered a certain amount on the 19th June, which 
plaintiff refused to take, and claim this to be a waiver; and that this was after examination 
of plaintiff’s books and accounts, and the whole matter. This involves a consideration of 
the duties of en insurance agent, in the adjustment of losses. It cannot be held a waiver fer 
the agent to look at the papers, or do any thing that was necessary to examine the loss, for 
these are his duties. On examining the proofs and the accounts, defendant’s agent says» 
“you have lost $3000.” Plaintiff insists he has lost $10,000. Defendant’s agent then tells 
him to make out his proofs according to the policy, and show his books and submit to an 
examination. This is in accordance with the conditions of the contract and with the duty 
of the agent and the custom of the office, and ths doctrine of waiver cannot apply. This 
examination was made hy defendant as if no account, had been furnished; and it is always 
made, and has nothing to do with the proofs, unless an adjustment results from such exam- 
ination. 

1. It is the right of def’t to examine into the claims of loss presented, and such examination 
will not forfeit the rights secured by the policy, whether the defendant suggest or state the 
result of the examination or opinion as to amount of loss. 

2. That it is illogical and absurd to say that an examination and offer of an amount found 
or supposed by defendant’s agent to be lost, isa waiver of the performance ot conditions pre- 
cedent; or, that the acts of defendant’s agent required by his employment, shali be held to 
dispense with and absolve plaintiff from a performance of the contract on his part. 

XIII. A waiver can only cure defects in the form or substance of the proofs, and does not 
supply a paper required by the condition. A waiver cannot make a certificate. 

XIV. The plaintiff contends that the refusal of defendant to pay the loss, anthorizes a 
suit te commence immediately; but this rule can only be applied to cases where the necessary 
proofs have been furnished according to contract. In this cage the proofs were never fur- 
nished according to the condition betore the suit. 

XV. The facts being found, the question diligence as to serving the notice of loss, and 
making the proofs is one of law for the court; 12 Wend., Inman vs, Western Fire Ins. Co., 
460-1; Comyn’s Digest, question of reasonable time is one of law; 1 Bos. & Pul., 3885 
Rankin vs. Arner. Ins. Co., 1 Hall 619; Hunst vs. Royal Ex. Ins. Co., 5 M.&C., 47. A 
laches of five days after intelligence of loss and before notice of abandonment was given, 
was held by court to haye been too long; 1 Stark. 452, note q. 

The court below therefore, had a right, if the facts warranted it, to give the instruction 
that was given. 


Napton, J., delivered the opinion of the court. 


The record of this case presents several questions, which we shall 
notice in order. 1, Was the notice of loss in time? 2, Was the state- 
ment of loss filed on the 9th June, sufficiently particular? 3, Was the 
plaintiffs failure to submit to an examination qn the 19th June, as re- 
quired by the company, a bar to his claim? 4, Were the certificates 
of Butler and Kretchmar, and the other preliminary proofs filed on the 
29th October, a compliance with the conditions of the policy, and if 
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not, had these conditions been waived. 6th. Could the action be 
brought within less than sixty days after completion of preliminary 
proofs and adjustment;of loss? It was doubtless on one of these grounds 
that the. non-suit was ordered, and as they are all relied on here, they 
will each be examined. 

1. This policy requires notice of loss to be given forthwith; and this 
expression is understood to mean with due diligence under the circum- 
stances of the case. The written notice was given twenty days after 
the fire. There was proof, that the plaintiff called at. the office of the 
company, a day or two after the fire, and told them “the was burnt out;” 
that an agent of the company was seen examining the ruins, before the 
fire fire was extinguished—that when the written notice was handed in, 
the plaintiff was informed that the pressure of business was such, that 
his case could not be immediately attended to, but would receive at- 
tention in its turn. Subsequently, the claim was taken up and examin- 
ed—various interviews between the principal agent of the company 
and the plaintiff were had relative to the claim, and various examina- 
tions were made of the plaintiff’s books, which resulted in an offer on 
the part of the company to adjust the loss at a sum considerably less 
than that claimed by the plaintiff. 

A distinction was taken in Kyle’s case (11 Mo. R. 289) between the 
notice of loss and the preliminary proofs, which we are inclined to think 
was not well considered. It seems to be intimated that there could be 
no waiver of the notice, at all. Itis very difficult to lay down general 
rules ona question of this kind which will be applicable to varied cir- 
cumstances, and it is better that such case should stand upon its own pe- 
culiar faets. We are not disposed to say, that in all cases, and under 
all circumstances, the mere reception by the company of a notice, without 
objection at the time, and the additional fact of directly proceeding to 
an investigation of the claim, would be conclusive evidence, that the 
notice was a timely one and that the company waived any objections to 
the claim on this ground. It might be, that the importance of an earlier 
notice, would be for the first time ascertained in the course of the in- 
vestigations, and if it was then insisted on as a bar, we could hardly in- 
fer a previous waiver. 

In the present case no such difficulties occur. The plaintiff files his 
notice about twenty days after the fire (to say nothing of the verbal 
notice) and he is told substantially—‘* Your claim cannot be examined 
at this moment—you will have to wait a few days—the great pressure of 
business occasioned by the fire is such that months will scarcely be 
sufficient to adjust all the losses.” Is it not absurd to talk about a notice 
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being too late, when the company for whose benefit itis given, declares 
in effect that it is too early for their convenience-—when it is subse- 
quently taken up and investigated, no objections at any time made to it 
for want of being in time, and an ultimate offer to pay a sum which the 
company believed sufficient to cover the actual loss ? 

We cannot suppose, that it was upon this ground, the nonsuit was 
ordered. 

2. The next question relates to the sufficiency of the proofs of loss, 
offered on the 9th June. These proofs were as follows: 

First. A list of military goods, music and musical instruments saved 
from the fire with their value at invoice prices, the total of which is 
$5919 33. Accompanying this list, was a certificate of A. Osgood, 
dated May 25, 1849, stating that he had assisted Nathl. Phillips in 
making the forgoing inventory, and had occasional opportunity of re- 
ferring to his original invoices, and was satisfied that it was a correet 
account of the stock saved. No deduction being made for injuries in 
removal, which he thought considerable. 

Second. A statement in these words: “Mr. Phillips’ last inventory 
showed his stock at cost to be over $18,000—he believes at the time of 
the fire it was not more than $1500 less, say $16,500. $16,500 


Amount of stock saved at cost ............. $5,919 33 
On which damage is not less than 10 percent., 591 93 $5,317 40. 





$11,182 60” 

Third. A statement as follows: ON. Phillips purchased from De- 
cember 1, 1847, to May 17, 1849, subsequent to last inventory—the 
amount of which is $15,523'98. Appended to this is the following: 
“ N. Phillips’ last inventory consumed by fire, as shown by his state- 
ment rendered and which is hereby proved by the clerk who assisted in. 
taking it, was $18,000—the above is the amount of purchases subse- 
quent to that up to the 4th May, as his journal will show, and a part of. 
his original invoices saved will prove.” 
Fourth. A certificate of G. J. Murray, proving that the last inven- 
tory was $18,000. A certificate of N. Phillips, taken before a magis- 
trate, stating that the foregoing statement is just and true, that the same 
has been made by acertificate and diligent examination of all books and 
papers appertaining to the subject of statements, namely, the stock. 
purchased and the goods on hand, and he, the said Phillips, verily bee, 
lieved the said statement tobe correct andtrue. Another certificate of, 
Osgood i is added, to the same purport, and an additional certificate of 
Phillips as to the causes of the fire, &c. 
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The most serious objection to this statement is the absence of any 
account of sales from the date of the inventory in 1847 to the fire. 
The stock, at the date of the inventory, is stated to have been $18,000 
—thé purchases since then are estimated at $15,523 98—and the stock 
on hand at the date of the fire is stated at $16,500. “Without an account 
or estimate of the goods sold, it is impossible to arrive at the stock on 
hand at the time of the fire and this is omitted. It is true, that we may 
infer from the statement, that.the plaintiff had sold’ since December 
1847, when the stock was $18,000, an amount sufficient to cover all the 
additional purchases (which were $5,523 98) and as much more as 
would reduce the stock to $16,600. But as the plaintiff had put in the 
estimate of his purchases since tlie inventory, he ought, of course, to 
have added the sales and a plain authenticated calculation would then 
have shown the actual amount of goods on hand at the time of the fire.’ 
Without this, we are left to conjecture, by what means he arrived ‘at the 
result, whether it was merely conjecture or founded on data not likely 
to mislead. It may be, that the books which contained the entries of 
sales, were burned or lost—or it may be, that nosuch books were kept. 
If so, this could have been stated and ought to have been stated. 

But it is unnecessary to dwell on this defect of proof.. The object of 
such proof is tolead to a satisfactory adjustment of the loss, and if the 
proofs are defective, it is the duty of the underwriters to point out the 
defects, that they may be remedied. It does not appear, that any such 
objections were made, although it is probable that this defect was one’ 
of the causes that induced the company to require the plaintiff to sub- 
mit to a personal examination, under oath, and to bring forward his 
books and papers, and this leads us to a consideration of the next point, 
which is doubtless the principal cause of this controversy. : 

3. One of the conditions of the policy made it incumbent on the’ 
plaintiff to produce his books of account and other proper vouchers, 
and submit to an examination under oath, if required by the agent of 
the company, and answer all questions touching the subject matter of 
the insurance which might be propounded. The same article declared 
that until such proofs, declarations and certificates were produced and 
such examication submitted to, if required, the loss was not‘payable. On. 
the 19th June the agent of the defendant notified the plaintiff in writing 
that he must produée his books and papers and submit to an examina— 
tion on oath. The plaintiff failed to submit to such examination, at the’ 
time required and the question is whether such failure is fatal to_his* 
claim. There can be no doubt of the right of the company to insist on 
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plaintiff was without excuse or justification, there i is certainly an end to 
his claim. 

oehere i is no dispute as. to the facts in relation to this matter, and we. 
may,.in considering the propriety of the nonsuit ordered, assume them 
to have been substantially these: The cholera was on the 19th June 
epidemic i in St. Louis. The plaintiff ’s child had been attacked on the 
5th with this disease, had recovered, but occasionally relapsed, and 
medical advice was given to remove the child to another climate. The 
plaintift’ s wife was also indisposed. Under these circumstances a trip 
to the, east was resolved upon. On the evening of the 19th when the 
notice of the company was served, the plaintiff, with his wife and child, 
was in a carriage, on his way to the steamboat, which was about leav- 
ing that evening. The plaintiff disregarded the notice, proceeded to 
the boat. with his family, traveled.as far as Boston or its vicinity and did 
not.return until the 12th September. 

‘We. are not called upon to determine, as a question of law, that the 
facts above stated corstituted a legal excuse or justification to the con- 
duct of the plaintiff. But we are unable to see how the court below 
could undertake as a matter of law to say that there was no sufficient 
apology for the plaintiff’s conduct. We cannot suppose that it was in- 
cumbent on the plaintiff to obey the requirements of the company, at 
an-unreasonable time and under every condition of circumstances. The 
question, upon which this point must turn, is one of fact and intention, 
to some extent. Was the conduct of the plaintiff, in declining the ex- 
amination at the time proposed, in good faith, for the purpose of rescuing 
his family and himself from the dangers of a raging pestilence—or was 
it a mere pretext to postpone an investigation until the chances of de- 
tecting fraud were diminished or destroyed? We should be unwilling 
to say that a person should be compelled to risk life and health, and the 
lives of his family, at the forfeiture of so much as is here insisted on. 
Men are differently constituted in this respect—to some a pestilence 
presents no terrors—others again regard flight as no additional security 
against | the disease. Some have not the means of escape, however 
much desired and others are content to abide the will of Providence, in. 
the. position where duty, or interest or necessity has placed them. If 
the plaintiff honestly deemed it necessary for the safety of his family, 
that he should remove from the city, it would scarcely accord with the 
dictates of humanity or justice to hold such removal a forfeiture of his 
policy. . 

We do not attach much importance to the fact, that the absence of 
the plaintiff was continued several weeks after the cessation of the 
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cholera as an epidemic. It is not to be expected that the plaintiff after 
ineurring the trouble and expense of removing his family to the 
eastern states, would return on the very day or week of the: abate- 
ment of the pestilence. Such a course would not be prudent or rational. 
Nor do we think it conclusive against his honesty, that he removed-his 
family to a remote point, instead of some place in the neighborhood; be» 
yond the reach ‘of the disease and affording greater facilities for’a 
speedy return. There may have been conveniences attending a sojourn 
ft the point selected, arising from considerations not apparent to us, 
and but which, if explained, would readily be appreciated. The ques- 
tion at last’is one of intention, and it is for the jury to say, after all thé 
facts are before them, whether his avowed intention was thé true one, 
and only one, and whether the absence was unreasonably protracted be- 
yond the period necessary to carry out the avowed purpose of the trip. 
4. When the plaintiff returned on the 12th of September, he appeared 
at the office of the company and offered to comply with the requisitions 
of their notice of the 19th June. The agent deferred an immediate 
answer to this offer—but on the following day informed him that he was 
too late—that his claim was fraudulent and would not be paid—that 
they waived none of their rights, but stood upon them all and insisted 
on a strict compliance with all the conditions of the policy. 
The plaintiff filed at a subsequent day, additional statements and 
proofs, and among otheis, the certificates of two magistrates, Butler 
and Kretchmar, relative to the causes of the fire and the amount of loss, 
and the honesty of the claim. No notice was taken by the company of 
these papers. They had already advised the plaintiff, that their deter- 
mination was:not to adjust or pay the claim. It is now objected on’the 
trial, that these additional papers filed in October, and after refusal ‘of 
the company to adjust, are still defective—that the proofs of loss are 
not so particular as the policy requires—and that the certificates of 
the magistrates are not sufficient in form and in other respects objec- 
tionable. | onl 
We cannot see any propriety in such objections. The company put 
themselves on the refusal of the plaintiff to submit to an’ examination 
under oath on the 19th of June, as'a complete bar to'the claim. If 
they were right in this, there was an end of the matter, but if they mis 
took their-rights on this point, their subsequent conduct clearly dis+ 
pensed with additional proofs. Cuz bona—for what purpose was the 
plaintiff to go over and perfect his proot? He is informed in writing, 
that the company had determined not'to pay—that lawyers had been 
employed and they were prepared, as the agent observed ‘to give him 
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a good fight.”” What difference could it make to the company, if the bun- 
dle of papers filed in their office in October, had been a oundle of blanks? 
The object of these preliminary proofs is tolead to an adjustment, to fur- 
nish the underwriters with all the information they may require to show 
the loss and its amount, but if they have determined not to adjust the 
claim, not to pay any part of it, of what avail can it be, for the insured to 
trouble himself further with perfecting his proofs? How are the rights 
of this company affected by the fact that a notary public, an unnatur- 
alized foreigner, had his office fifty or one hundred yards nearer to the 
place of the fire than the two justices, Butler & Kretchmar, whosigned 
the certificate? These certificates are provided for in the policy, as 
well as all the other modes of proof, as a degree and form of evidence 
which by mutual agreement is to be regarded satisfactory to the under- 
writers, and sufficient to form the basis of a private adjustment. The 
underwriters have a right to insist upon it, if they will—but they may 
waive the whole of it. When they refuse to receive it or examine it 
and declare their determination not to pay, in any event, unless com- 
pelied by legal coercion, such conduct can be viewed in no other light 
than a waiver of the forms of proof provided for in the policy. It mat- 
ters not, that they in terms say that they waive nothing, we look to 
their acts to ascertain whether there is a waiver. Any other construc- 
tion of such acts as these, would lead to the grossest injustice. Let us 
suppose the certificates of the two magistrates, produced on this occa- 
sion, to be subject to the exception taken. These certificates are not 
required to be presented at any particular time. If objections had been 
made to them on the ground now indicated, it may be that the error 
could have been readily corrected. It may be, that the plaintiff could 
as readily have produced the certificate of Coste, the foreigner, who 
lived in the second story of atenement in the vicinity of Phillips, as he 
did those of Butler & Kretchmar. But the plaintiff was not told of any 
euch objection—he was not informed that the mode of proof was unsatis- 
factory or the certificates not such as the policy required—but he was 
informed, that his failure to answer interrogatories on the 19th June 
was the cause of the refusal of the company to pay. Upon this ground, 
and on this ground alone, the company rested their denial of compensa- 
tion. Upon this ground they insisted that the matter was closed—that 
the plaintiff had forfeited all rights under his policy—-that the advan- 
tages expected to be derived from an examination of his books and 
papers and of himself on oath on the 19th June could not be obtained 
by an examination at the period when he offered it, and consequently 
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they had closed the door to all chances of a private and amicable 
settlement between the parties. 

This conduct and this language emphatically called upon the plain- 
tiff to prove his claim in a court of justice, according to the forms and 
principles of the general law of the land and distinctly waived the 
forms and modes of proof which the policy, called for as a preliminary 
to a private adjustment. 

5. That the 11th article of the policy says that “ payment of loss 
should be made in sixty days after the loss shall have been ascertained 
and proved and the proof received at the office.” It is obvious that 
this clause applies to cases of an adjustment by the officer and to no 
other. Where the company refuse to adjust, a literal compliance with 
the article would prove a bar to suit at law. The loss in this case was 
not ascertained and the company refused to receive the proofs offered. 
There is no objection to the action on this ground. 

We shall reverse the judgment and remand the case fortrial. Judg- 
ment reversed. ’ 





WAYMAN CROW xr at. vs. THE STATE OF MISSOURI. 


“The act of 1849, which purports to establish a system of taxation upon merchants and gro- 
cers “in lieu” of other enactments then existing, is not of itself such a departure from 
the basis of taxation ordained by the constitution, as to require the interposition of the 
judiciary ; but the proviso to that enactment 1s in the nature of a saving repugnant to the 
constitution of this State, Taxes may be collected from merchants and grocers under 
the authority of that act alone—using for that purpose the machinery merely, which is 
provided and directed by the act of 1845.” 


APPEAL from St. Louis Criminal Court. 


STATEMENT OF THE CASE. 


Crow and others, defendants, were jointly indicted by the grand jury of St. Louis county 
for dealing as merchants without a license as required by law. The indictment contains six 
counts substantially as follows: 

The first count charges that defendants, as co-partners in trade as merchants at St. Louis 
county, on, &c., and divers other days and times between that day and the day of the finding 
of this indictment, unlawfully did receive for sale, and unlawfully did deal as merchants in the 
selling of goods, wares and merchandise, not the growth, produce or manufactures of this 
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State, by then and there, &c., receiving for sale, and selling as merchants various articles of 
dry goods in said count mentioned, at a place occupied by the defendants for that purpose, to 
divers persons, to the jurors unknown, at a certain per yard for said goods, without having a 
license therefor in force. 

The second count is the same as the first, with the exception that it omits to allege that the 
goods were not the growth, produce, or manufactures of this State. 

The third count, in addition to the allegations contained in the first, alleges that the goods 
‘Were imported into this State by defendants. That the goods were the growth, produce, and 
manufacture of England, in Great Britain, a foreign country, upon which duty had been paid 
by defendants under the laws of the U. S. at St. Louis county, and sold in the original nn- 
broken packages. 

The fourth count, in addition to the allegations of ihe first count, alleges that defendants im- 
ported the goods into this State from various sister States of the Union, and sold the same 
in the original imported packages and in broken packages, said goods being of the growth, 
produce and manufactures of said sister States. ‘ 

The fith count is the same as the fourth, except that it alleges that the goods were sold in 
the original imported packages at wholesale. — 

-The sixth count is the same as the first, except that it does not charge defendants with deal- 
ing as co-partners. 

The defendants filed a general demurrer to this indictment, and the court sustained it to the 
second and third counts, and overruled it as to the others. 

To ,the decision of the court sustaining the demurrer to the second and third counts, the 
State excepted, and to the decision overruling the demurrer to the other counts, defendants 
excepted. 

Upon the trial the following statement was read in evidenee to the jury: “The defendants 
admit that at the time mentioned in the indictment, they were merchants doing business in St. 
Louis. That at the time specified in the indictment, they had received for sale at their store 
in the city of St. Louis, the goods and merchandize mentioned in the indictment, in manner 
and form as therein charged, and that they had no license then in force as required by statute, 
and have not at any time since had any such license. But that all the goods and merchandise 
so received and offered for sale by defendants, were imported directly by defendants into this 
State from other States of the Union, and were not of the growth, produce or manufactures 
of this State. And it is further submitted that the defendants exercised the business of mer- 
chants by dealing in the selling of the goods, wares, and merchandize mentioned in the counts 
held good upon demurrer at the times and in manner and formas therein eharged.” 

Defendants then asked the court to give the following instruction, to wit: “The court in- 
structs the jury that if the defendants received for sale, or sold at their store in St. Louis no 
other goods except such as were imported into this State by them directly from other States 
of the Union, the jury will find defendants not guilty; which instruction the court refused, 
and defendants excepted. 

The jury found defendants guilty, and assessed a fine against each of them amounting to 
fifty dollars. 

Defendants then moved the court to set aside the verdict and grant a new trial, for the fol- 
lowing reasons, to wit: 1st. Because the court refused the instructions to the jury asked on 
behalf of the defendants. 2nd. Because the verdict and judgment on the facts andlaw ought 
to have been for the defendants. 

Defendants also moved the court to arrest the judgment, for the reasons that the indict- 
ment-is insufficient in this; that it does not set forth or charge any offence in law against the 
defendants. 

Both which motions the court overruled, and rendered judgment upon the verdict, to which 
defendants excepted and appealed to this court. 















7+ wes oe 


_ @ anton Go fe 




















































MARCH TERM, 1851. 





Crow et al. vs. The State of Missouri. 





Grover & Campsrit, for appellants. 


, 1. That the several acts of the general assembly of Missouri as follows, to wit: “An act to 
regulate license and taxes on merchants and grocers,” approved March 12, i849. An act to 
amend an act entitled an act to license and tax merchants. Approved March 27, 1845. Ap- 
: proved February 13 1847, 
: “An act to encourage agricuiture,” approved February 6, 1847. ‘An act to license and 
tax merchants,” approved March 25th, 1845; and “an act to sustain the credit of the State; 
approved February 16th, 1847; being all inpari materia, must upon a well established prin- 
ciple of law, be construed as if they were all parts and parcels of one single statute, and ad- 
judged accordingly. 

2. That from the several provisions of the statutes, it is plainly deducible that all.gonds, j 
wares and merchandise, introduced into this State from beyond its limits, and received for sale 
by any merchant or grocer, are required to pay 20 cents for $100 value thereuf, provided the 
packages have not been broken; while there is no tax whatever required to be collected by 
these statutes from goods, wares and merchandize of the same kind, produced, manufactured 
or grown within the State. 

3. That such a discriminating tax, if sanctioned by the principle of the government, may 
be used to exclude all foreign productions, and lay a perfect embargo upon trade between the 
citizens of Missouri and the whole world. 

4, That such a discriminating tax is not essential to the prosperity or dignity of the State 
government. They have the right to tax all property within the limits of the State, (once 
mixed up with the common mass of the domestic property of the State) for the purposes of 
revenue, but no object of State policy calls for or sanctions a discriminating tax like this, 
tending directly to exclude from its borders all foreign production. The power to tax is con- 
ceded to the State; but the power to tax in the manner here adopted is denied. 

5. The States have the power to tax property within their limits and not employed in com- 

merce, ‘‘between the States ov with foreign nations, or “Indian tribes,” to make internal im- 
provements, to establish quarantines, promote health and education, punish crime, protect 
property, life and liberty, restrain vicious indulgencies, and do many other things which may 
be generally defined as following within the compass of State police power. 12 Con. R. p. 
7; 4 Shep. 9; 3 Alabama, 137; 24 Pick. 352; ib. 359; 14 Ohio, 586; 1 Hump. 94; 9 Wheat. 
203; 4 Pick, 460; 3 Dana; 3 Black, 193; 13 Sarg. & Rawle, 405; 1 Dec. & Bat. 19; 4 Black. 
107; 3 Smedes & Marsh, 584; 4 Dec. & Bat. 320; 1 Denio, 540; 4 Ohio, 107; 8 Ohio, 521; 
8 How 73; 10 M. R. 591; 2 Peters, 250; the License cases, 5 How.; the Passenger cases, 
7 Howard. 

There is more attempted by these Missouri statutes than is authorized by the mere taxing 
power of the State, or than has ever been conceded to any branch of State police power. 
The statutes in question are regulations of commerce with foreign nations, and between the 
States, and no State can regulate commerce, the power being vested in the government of the 
United States by tbe third number of the 8th section of the first article of the constitution of 
the United States. 1 Brook. R. 423; 2 Story R. 455; 2 Spear’s, 769; 1 U. S. Dig. 404; 
3 Cow. 713; 2 Story’s Consti. 511, 508; Madison papers, 112, 113; 1 Kent, 269, and note (a;) 
9 Wheat. 196, 222; 5 Wheat. 23; 14 Peters, 570; 15 Peters, 504; 12 Wheat. 448; 1L.Peters, 
102; License case, 5 Howard ; Passenger cases, 7 Howard; 3 Mo. R. 1, State vs. Tra- 
cy, Sc. 

7. That the discriminating tax here imposed, is in violation of the second number of the 
tenth section of the first article of the constitution of the United States, which denies to the 
States the power to lay duties on imports or exports, without consent of congress. (See 
Madison papers, 119, and the authorities last quoted. ) 

8. The discriminating tax in question is imposed in violation of the cagstitution of Mis- 
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svuri, which requires ‘‘all property subject to taxation in the State to be paid in proportion be 
to value,” wi 

See 19th section of the 13th art. constitution of Missouri; 1 Gill’s (Maryland) R. 308; 5 . 
Pike (Arkansas) R. 207; 2 ib. (Arkansas) R.; 2 Pike (Arkansas) R. 207; 3 Leam (Hlivois) co 
‘R. 138; 1 Yerger Tennessee R. 456; 2 Pike Arkansas, 309; 5 Pike, 142. St 

6. A tax by way of license on the property holder, graduated by the amount of property 
he holds, or may hold, is a tax indirectly on the property itself, 12 Wheat. 448,5 How. li- de 
cense cases, and 7 Howard Passenger cases generally. The difference between the direct tax of 
and the license tax, is merely formal; both are property taxes in the meaning of the consti- 
tution. th 

10, The question in this case is not one merely of intention. Jf the State has assumed to ot 
exercise a power which does not belong to it, its acts are void, no matter how justifiable the It 
motives. : in 

al 

' 

Crockett & Kasson, for appellants. a 
Ww 

1. The law licensing and taxing merchants, in its present form, is contrary to the constitu- 
tion of the State of Missouri. Art. XIII; Decl. Rights, § 19. fc 

II. Said law, as now existing, is contrary, also, to the provisions of the constitution of the I 
United States, and in conflict with the supreme law of the land, Art. I,sec. 8, pp. 1, 3, sec. P 
9, p. 5, sec. 10, p. 2. ¢ 

The State constitution provides that “all property subject to taxation in this State shall be t 
taxed in proportion to its value’—wut supra. 

The United State’s constitution provides “the congress shall have power to lay and collect t 
taxes, duties, imposts and excises,” “but all duties, imposts and excises shal] be uniform ¢ 
throughout the United States,’ “to regulate commerce with foreign nations, and among the 1 
several states, and with the Indian tribes.” Art. I, sec. 8, pp. 1, 3. : 

**No tax or duty shall be laid on articles exported from any State.” Sec. 9, p. 5. 1 

“No State shall, without the consent of congress, lay any imposts or duties, on imports or 
exports, except what may be absolutely necessary for executing its inspection laws.” Sec. i 
10, p. 2. ‘ 


And that the constitution shall be the supreme law of the land, and all judges in each State 
shall swear to support it. Art. VI, secs. 2, 3, ' 
I. With reference to the first chief branch of our enquiry, let us examine the course of leg- 
islation upon the subject in Missouri. 7 

This has been uncertain and variable ; the legislature seems itself to have at times entertain- 
ed doubts respecting the extent of its power. 

The first act was entitled “an act imposing tax on licenses to retailers of merchandize and 
pediars,” 1820, Dec. 12. | 

The first clause defines who is a retailer, within the meaning of the act : “every person who 
shall deal in the selling of any goods, wares or merchandize, at any store, stand or place, 
used and occupied for that purpose, except such as are the growth, produce, or manufacture 
of this State, and except such as are sold by the importer thereof, in the original, cask, case 
box, or package, wherein the same shall have been imported.”’ Sec. I. 

“A State tax,”’ from $15 to $200 in the discretion of the county court, was assessed on each 
license to an individual or a company, regard being had to the value of their business, to con- 
tinue in force for six months. Sec. 2. 

This act was the next year repealed, and the repealing act was entitled as before except the , 
substitution of “vendors” of merchandize for “retailers.” 1821, Dec. 3. And wholly omitting 
the exception contained in the fermer law, in favor of importers selling by the original pack- 
age. It thus abolished all distinction between wholesale and retail dealers, importers. and 
made discrimination solely according to the place of production, a ‘*yendor of merchandize” 
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being only one, and every one, who sold goods in any way, introduced into the State from 
without its borders. Sec. I. 

It also varies the rate of assessment, so as to make it depend, not on the discretion of the 
county court, but upon a sworn statement of the value of the goods not the produce of this 
State, received the preceding six months, for sale by the vendor of merchandize. Secs. 3, 4. 

This act was again repealed in 1825, by an act entitled the same as the act of 1821 ; and it 
defines a “vendor of merchandize” in the same words, excluding him who sells the produce 
of this State from the operation of the act. 1825, Feb. 19, sec. 1. 

But this act makes a new and important distinction for it excludes from the assessment of 
the pro rata tax of 25 cents on each 106 dollars, all goods which are the produce of any 
other of the United States, putting them in the same category with the products of this State, 
It still, however, requires like the former acts, a license only from those who deal in goods, 
introduced into this State from without. Thus the dealer in native products pays nothing 
and only the dealer in the products of foreign nations, pays the pro rata tax, according to the 
value of the goods received, and the dealer in the products of a foreign nation, or of any other 
State, pays $15 for a license, in the first instance with the pro rata tax, and in the second, 
without it. Secs. 4, 5. 

This act was modified by an amendment in 1829, which abolished the distinction between 
foreign goods and the goods of other States, and took the products of other States from the 
Missouri category, and placed them in the foreign category, and subjected them again to the 
pro rata license tax, from which they had been exempted. 1829, Jan. 22, sec.1. It also in- 
creased the regular semi-annual tax from 15 to 40 dollars, and authorized counties to assess a 
tax on licenses in like manner with the State. Secs. 2, 5. 

The act of 1831, to provide f6r levying taxes for State and county purposes,modifies both 
the acts of 1825 and of 1829, by reducing the pro rata tax on all taxable property from 25 
cents to 162-3 cents. But itstill saves Missouri from any assessment of the like sort. Jan. 
18, 1831. And the act of 1833 modifies the act of 1831, by reducing the rate again, from 16 
2-3 cents to 12 1-2 cents, and the clerks fee for issuing the license, from $1 to 50 cents. Feb. 
12, 1833, secs. 1, 2. 

In the Revised Statutes of 1835, the legislature returned to what we maintain to be, except 
in one point, the sound basis of taxation, by the act entitled ‘‘an act to license and tax mer- 
chants.” By this act all discrimination according to place of production was abolished, and 
a tax of $15 was assessed upon all licenses to merchants, and every one “‘who shall deal in 
the selling of goods, wares, or merchandize, at any store, stand or place occupied for that pur- 
pose, is declared to be a merchant,” and the property belonging to them was assessed like the 
property of all other citizens. Secs. 3, 1, 4 

In 1837, this act was amended by repealing the 3d and 4th sections, and again giving a dis- 
cretion to the county court in the tax upon licenses, between the sums of ten and twenty-five 
dollars, according to the amount of business, and a tax of 1-12 of one per centum was laid “on 
all merchandize offered for sale in this State,” excepting that offered in original unbroken 
packages, as imported. This tax was to be based upon the merchant’s statement of his tax- 
able property, so that the same goods should be assessed only once ayear. This does not 
seem to vary the important principle established by the act of 1835, except to exempt origi- 
nal foreign importations, with a view to avoid conflict with the provisions of the U. States 
constitution, hereafter referred to, through a mistaken application of the principle. Feb. 
1837, secs. 1, 2,3, 4, 9, 10. 

In 1839 “‘an act to regulate merchants’ licenses” was passed, repealing all portions of the 
two last above mentioned acts, which conflicted with the act. Feb. 19, 1839, sec. 6. 

Here ayain the legislature returned to the unequal system of discrimination, the partial leg- 
islation exempting the products of this State from the “‘statement’’ to be rendered by the mer- 
chant, and taxing his license as such from ten to twenty-five dollars, according to the amount 
of goods received by him ‘for retail,” except such as were the products of this State. It also 
assessed an ad valorem tax in addition, (still exempting here also the products of this State) 
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upon all merchandize brought into this State, except what was offerred in the original packa- 
ges, as imported, and unbroken, which tax was to be the same as that assessed upon real es- 
tate for the time being. Secs. 2, 3, 4. 


And there was no reservation here in the favor of the merchant, so that he should not be . 


compelled to pay his ad valorem tax twice a year. The ad valorem tax was assessed upon 
the same goods, and same semi-annual statement as the license tax—an important departure 
from the principle previously established by the legislature. 

The license tax, it is to be noticed, was assessed hereby upon all goods introduced into the 
State, without exception ; and the ad valorem tax upon all the same, except foreign importa- 
tions in the original package. 

The next act touching the questions at law, (except two acts in 1841, and 1843, authorizing 
by farmers, the sale of goods received by them, in exchange for the products of their own 
farms, without a license,) is the act of 1845, contained in the R. S. of that year; entitled “an 
act to license and tax merchants.” 1845. 

It took the definition of a “‘merchant” from the actof 1835, and prohibited the dealing as a 
merchant without a license, in any case, for which license 50 cents was to be paid in all cases. 
“Merchants,” sections 1, 2, 9. 

This act was in only two particulars varied, by the act of 1849, i. e, by changing the rate 
of the license tax proper, in sec. 8, from certain gross sums, to arate of 20 cents on each 
100 dollars of value contained in the statement, and by abolishing all distinctions between 
wholesale and retail dealers. This act and the amendment will therefore be considered to- 
gether. Upon the construction of this act hangs the whole issue. This act therefore de- 
mands a careful analysis. March 12. 

We find that before the mercnant can by possibility of law, obtain a license, to deal at 
wholesale or retail he must do the following things: First, (§5.) ‘‘He must deliver to the col- 
lector an aggregate statement in writing, of the amount of all goods, wares, and merehan- 
dize (except such as are the growth, produce or manufacture of this State,) received” by 
him “for retail” within the preceding six months—or “wholesale” by the act of 1849. 

Second, (§6.) He must swear to this statement as a just and true account of all the goods, 
&c , teceived for sale within the last six months.” 

Third, (§8, and 1849, March 12.) He must pay upon the statement 20 cents upon each hun- 
dred dollars of value, 

Fourth. He must pay the collector 50 cents for his fee. 

Fifth. He shall pay to the collector, (§ 10) ‘as an ad valorem tax,” “upon all merchan- 
dize offered for sale as aforesaid,” (except goods offered as foreign importations, in original 
and unbroken packages,) such an amount as may, for the time being, be paid as a tax upon 
real estate, with a provis>, that it shall not be levied on the same goods, (§ 11,) oftener than 
once in 12 months, which shows that the ad valorem!tax is semi annual, and likeflicense tax 
proper, it is to be collected semi annually, at the delivery of the license; and on property 
received, as agent or owner. 

If any one deals as a merchant “contrary to the provisions of this act,” he is to be arrested, 
examined and is made liable to arrest and imprisonment—sec. 8, 19, 20. 

Thus by the act of 1845, in connection with that of 1849, all wholesale and retail dealers, 
whether in native or external products must take a license before they can sell at all, and 
must pay 50 cents for it. If they deal in external products, whether at wholesale or retail, 
they must also pay 20 cents on each hundred dollars of goods received for sale. : 

Thus far there is no exception at all, in favor of any body, except the owner of State pro- 
ducts, none having any reference to the importer, in whatever shape he received or sells his 
goods. 

Then, afterwards, comes the ad valorem tax, which contains an exception in favor of the 
importer who holds his original packages, unbroken. He may get his license, upon paying 
the first mentioned pro rata tax, and a tax ad valorem on all his unbroken packages imported, 
but not till then. 
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Now we see important distinctions between the statutes of 1825, 1829, and those of 1845, 
and 1849. In the first there is no ad valorem tax, besides, and in addition to the license tax. 
In the last, there is. In the first the merchant received his license upon payment of his 
license tax proper. In the last he cannot receive it till he also pays his ad valorem tax, on 
imported and broken packages, even though he should wish his license to apply to original 
foreign importations ovly, so that the non-payment of the State tax, would render him in- 
dictable for selling original, foreign, imported and unbroken packages. 

For these and other reasons it will appear already, that the case of Tracy vs. Oahrendorf 
by no means governs this case; if indeed it could in any event be an authority after the judi- 
cial remark at the close of that opinion, that decisionis not in pari materia with this, nor was 
its repugnance to the constitution of Missouri even suggested. 

Constitution of Arkansas, article VII. til. Rev., sec. 2, establishes this principle. 

“All property subject to taxation, shall be taxed according to its value, that value to be as- 
certained in such manner as the general assembly shall direct, making the same equal and 
uniform throughout the State.” 

It will be observed that the last clause in no manner enlarged the legislative power, beyond 
the limits left by the first. 

By Rengo, C. J., giving the opinion of the court. 

‘From the view which we have taken, not only of the provision above quoted, but of every 
part of the constitution, we considered the rule then prescribed to be this, that property of 
every character and description, upon which a State tax may be levied, must be taxed in 
proportion to its real and true value, and according to that basis be made to contribute to the 
revenue of the State, and that no portion of any distinct genus or species of property upon 
which such tax is imposed, can ever be exempt therefrom—5 Ark. 204, Pike vs. State. 

Pike vs. the State of Arkansas, 5 Ark. R.,204—see also 2 Ark. R.—same point, 

If the merchant cannot obtain his license, without complying with an unconstitutional le- 
gislation, he is not required to do it. ! 

This tax thus imposed is singularly unequal, unjust and oppressive, considered solely with 
reference to our first head, the declaration in our bill of rights. If this be so, then this 
court exercising its high functions, as a co-ordinate and not inferior, branch of the govern- 
ment should declare the law a nullity. 

Under our first head, we therefore object to this act. 

Ist. Because it contravenes the constitution of Missouri, in taxing one person higher for 
his property than another for the same property, taxingzone license 50 cents, and another 
license, 5,00 dollars of precisely the same value, both licenses being not only “‘property sub- 
ject to taxation,” but actually taxed uy one and the same act. 

2nd. Because it taxes, jn assessing its ad valorem tax, property in hands of a merchant, if 
it has crossed the Mississippi river, higher than the same property which has come into his 
warehouse from the Missouri river, or from the county in which he lives. 

And because it expressly lays aside the question of value, prescribed by the constitution 
as the sole standard of assessment, and discriminates solely by the place of production, and 
thus becomes grossly partial in its application to different merchants, who stand equally pro- 
tected by the constitution, in respect to the value of the thing taxed, whether it be the license 
itself, or the thing to be sold. 

3rd. Because the tax is not according to the amount of sales, nor according to the 
amount of profits, nor according to the ownership, nor according to the possession on a given 
day,.in any adequate mode for ascertaining the value of the subject of taxation, but it is simply 
on the amount of merchandise in any way received for sale. 

4th. Because other taxes are payable only once a year, and are assessed only on the pro- 
perty which belongs to the holder on a given day in the year; while ‘here they are assessed 
twice a year, and are thus assessed upon the same property precisely and inevitably as many 
times as the property shall have changed hands in the course of trade. 
5th. Because other persons have this property taxed ad valorem, as they actually own it, 
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on agiven day in the year; but the merchants, as it has passed through their hands 1n nego- 
tiation, at any time, whether belonging to them or not. 

6th. Because, especially, the “property subject to taxation” here, is the privilege of deal- 
ing as a merchant, and so declarad by the law at its opening and in its title; but the tax is 
unequally laid; different members of the same profession are unequally taxed though dealing 
in things the same in substance, the same in natural history, the same in condition, the same 
in quality, the same in commerce, and the same in name; and because the constitution gives 
no power unequally to tax according to the place of production. 

7th. Because it is class legislation and practical favoritism, being partial to one branch of 
8 profession, and laying a heavy imposition upon another branch, equally entitled to the fos- 
tering care of the State government, and equally within the protection of the State constitu- 
tion, enjoying equally of burdens. 

In all these respects the law is onerous, unequal, unjust and oppressive, and as we believe 
unconstitutional. 

II. We proceed to consider this case, in its relation to the constitution of the United 
States. , 

We are not ignorant of the importance of preserving State Rights. But what are State 
rights? Only those governing powers which they have not voluntarily, and for a good con- 
sideration, surrendered to the general government. If we but draw the line of division rightly 
there is no conflict of sovereignty here—neither assumption on the one hand, nor submission 
on the other. 

In order to avoid this conflict, this impinging of rights, the supreme court of the United 
States, has with judicial delicacy, adopted that construction of State laws, which has been 
deliberately settled and established by the State courts. But this must be material. Green v. 
Neal, 6 Pit. 291; Shelby vs. Gray, 11 Wheat. 361. 

The State courts also adopt the construction of the U. 8. laws, which has been established 
by the U.S. courts, as required by amity, and every just principle of construction. It is 
also in obedience to the supreme constitution, which makes itself binding on all State courts, 
atid judges; which appoints a supreme court to adjudicate all its provisions, and which re- 
quires of all federal and State judges a solemn oath to support it. The constitution, thus, in 
fact, for all judicial purposes, is what that court declares it to be. 

A. K. Marshall (Kenly) 3 vol., 423; 8 Pick. 196; 6 Cowen, 493; 6 Binney, 272; 5 Monroe, 
294; Emendorf vs. Taylor, 10 Wheat., 182. 

If the law of the State government, and the Jaw of the U.S. government in any case con- 
flict, then the State yields to the United States. 

Jack vs Martin, 12 Wend., 211; U.S. vs. Hart, Pet. C.C. R, 290. 

“Every act of the legislature, repugnant to the constitution of the U.S., is ipso facto void; 
and it is the duty of the supreme court to declare it so.” Vanhorne vs. Dorrance, 2 Dal- 
las, 304. 

We are to ascertain, then, in what respect this law, if any, conflicts with the U.S. consti- 
tution. ist. It is a regulation of commerce with foreign nations, and among the several 
States, and in fact, with Indian tribes—and this power is tested in the United States congress 
exclusively. 

What was the object of this clause of the constitution as operating on this State? 

Johnson, J., 5 Con. S., 559; Story on Cons’n, vol. 2, § 1018, 1052, 1062; 3 Mad. Papers, 
1585, §c., &c. 

It is well known that St. Louis is a great mart for intercourse, barter exchange, for impor- 
tation and exportation, both with foreign countries, with other States and with Indian tribes. 
The products of all nations are found in our warehouses—the principal nations of Europe 
are partially supplied with our products. The United States have established here a custom 
house, with constantly increasing revenues. Commerce of every kind known to our country, 
is thus carried on in Missouri. 

If there be any doubt as to the meaning of the word “commerce,” it has already been judi- 
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cially decided. In Gibbons vs. Ogden, 9 Wheat. 1; (5 Cond. R. 589) Johnson, J., says: 
“Commerce, in its simplest signification, means an exchange of goods.” Marshall, C. J., 
says—(S. p. 569)—“ Commerce undoubtedly is, traffic ; but it is something more—it is in- 
tercourse.” He further says, giving the opinion of the whole court as to the clause of the 
constitution in question: “Commerce among the States cannot stop at the external boundary 
line of euch State, but may be introduced into the interior—(the word among means inter- 
mingled with)—these words do not mean that commerce which is carried on between man 
and man in a State, or between different parts of the same State, and which does not extend 
to or affect other States.” But, “‘that commerce which concerns more States than one.” 
The thing excepted, and within State legislation, “must be the exclusively internal commerce 
of a State, which may be considered as reserved to the State itself. 

And that the power of Congress whatever it may be, must be exercised within the territo- 
rial jurisdiction of the several States.” 

-. He adds (S. 573) “ When a State proceeds to regulate commerce with foreign nations, or 
among several States, it is exercising the very power that is granted to congress, and is do- 
ing the very thing that congress is authorized to do.” 

Mr. Justice Johnson’s separate opinion, in concurrence, in the same case, is unanswerable, 
affirming the exclusiveness of the power in congress, 

In Groves vs. Slaughter, Mr. J. McLean says explicitly, “that Gibbons & Ogden decided 
this power to be exclusive, and Mr. J. Baldwin also says that Gibbons & Ogden, and Brown 
vs. Maryland, both decided the exclusiveness of the power.” Mr. C, J. Taney is not satis- 
fied of that fact, though he does not deny that construction of the constitution to be cor- 
rect. 15 Pet. 504. 

In City of N. Y. vs. Miler, Mr, J. Story, who was himself a member of the court deci- 
ding the case of Gibbons and Ogden, which neither of the three last mentioned judges was, 
says that the whole question of concurrent authority over this subject, existing both in the 
State and in congress, “‘was then deliberately examined, and deemed inadmissible by the 
court.” And in this case of the City of N. York, which was decided on other ground, Mr. 
J. Story says that C. J. Marshall concurred, as he knows personally, with him in this opin- 
ion, and the grounds of it, the chief of which was, that the power was exclusive in® con- 
gress. P. 161. 

We remark here that Mr. J. Barbour’s opinion, as written out by him in the case for the 
court, had never the concurrence of the majority of the court, the majority resolved not to, 
and did not, decide it on the ground of exclusiveness or concurrence of the power to regulate 
commerce. And this is confirmed by J. Barbour himself, on the 132d page (Pet.) and most 
unequivocally declared by Mr. J. Wayne, in the Passenger Cases. (VII How, 429,) Mr. J. 
Baldwin’s opinion, written out in this very cause, and by accidént omitted in the case when 
published in the 11 Pet., but afterwards published by him, in his “View of the Consti- 
tution.”’ 

Thus in that case, though the majority of the court concurred in the decision, they did it 
only on the ground that the law in question, as far as it came before them was a police reg- 
ulation, The opinion that this power to regulate commerce was concurrent, had the assent 
expressly. of only J.J. Barbour and Thompson—impliedly of C. J. Taney—and has the 
express dissent of J. Story, as recorded in this case; and of J. Baldwin, as strenuously re- 
corded in the case of Groves vs. Slaughter, a little later in the 15th of Peters, page 511, and 
in his opinion, itself published with his “View of the Constitution,’ and solemnly affirmed 
by J. Wayne; of J. Wayne himself, as emphatically declared in the Passenger Cases, p. 432, 
and of J. McLean, as most unequivocally given in Groves vs. Slaughter, p. 504. These seven 
judges, then, constitute the court; four of them have ably published their opinions, as at that 
time affirming the exclusiveness of the power in congress, against two who affirmed it to a 
concurrent power, and one silent, who had not yet in 1841, (Groves vs. Slaughter, 508,) ex- 
pressed an opinion either way. 

At the time of the decision in City of N. Y¥. vs. Milne, in 1837, we are fully satisfied as to 
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the supreme court of the U.S. on this question, whatever may be thought of the decision in 
Gibbon’s and Brown’s cases, 9 and 12 Wheat., which were very generally deemed conclusive 
of the question, and as establishing the exclusiveness of the power in Congress. In 1837 the 
supreme court so thought it to be. 

The License cases and opinions therein expressed, and Passenger cases, (V How., VII 
How.,) and some opinions therein announced, have served again to throw the opinion of the 
supreme judges into the shaie, or at leastto obscure the opinions of enough of them to ren- 
der the majority doubtful. In the License cases both McKenley and Wayne, J’s, gave no 
opinion at all. J. McLean, with whom J. Grier agreed, deemed it exclusive, but both, as 
well as the other judges, thought the question not raised to that case. 

J. Catron thought the States could regulate the admission of property, “‘so they do not 
tax,” p. 608, 605; see also McCulloch vs. Maryland, 4 Cond. 487, and 4 Wheat.; also 7 How. 
Passenger cases, 461. J. Nelson expressed his concurrence with J. Catron. The opinion, 
however, of J. Wayne is well known by the record to be in favor of the exclusiveness of the 
power. J. McKinley’s is shown in the Passenger cases, (p. 452, compared with 400) to be 
the same; he fully concurs with J. McLean. We have thus, by the record, at least six of 
the nine judges of the supreme court of the United States, who agree in this, that the State 
cannot regulate the admission of general property into the State by taxation. To these may 
be added the chiet justice, who says in the Passenger cases, (p. 470) that States may make 
regulations of commerce in their own ports and harbors “for the convenience of trade, or for 
the security of health,’* thus excluding the hypothesis, as did also J. Catron, that it could be 
exercised for purposes of revenue. 

All the opinions of this question in the license cases, nevertheless, were not elements of the 
decision, it was decided to be a simple police regulation, or health regulation and touching only 
the question of quantity after any one sale of a dangerous and deleterious article, in two of the 
States, and in the other, there was no chargeat all upon the sales, and in all of them neither tax, 
duty, nor impost, was laid, no glance at revenue, no charge on either the person or the goods, 
(per Catron, J., p. 605, in stating the question before the court) and no prohibition against 
selling it (in two States) in large quantities. While the openly acknowledged purpose and aim 
of the laws were under the authority of that suprema lex salus populi, the lives, health, and 
morals of the people. These facts take it from the range of authorities in this case, neither of 
those laws so much as mention the subject, or word impost or importations, as within their appli- 
cation; no preference was given to citizens over non-residents, and none to Siate products over 
imported products. ‘The motive which has been sometimes considered the test of constitutionality 
was of tne highest moral and best legal! nature, 

In the Passenger cases the object was claimed to be entirely independentof revenue and aim- 
ing to prevent the introduction of pauperism and crime, (VII How.} Yet the major part of the 
« urt decided the laws to be unconstitutional mainly because it was a regulation of commerce, 
iat. J. Wayne (p. 410, 11) affirms that the court long since decided the power to be exclusive, and 
also says that with him agree J. J. McLean, Catron, McKinley and Greer, but that they donot 
think it necessary to reaffirm it at this nme; J. McLean, however, unequivocally affirms his long 
entertained opinions on that subject, and says the State cannot regulate commerce (400, 406, 
430.) J. McKinley agrees with J. McLean (p. 452) and affirms, by a brief argument, the ex- 
c.usiveness of the power in Congress, (p. 455.) J. J. Catron and Greer mutually concurred each 
with the other, and J. Catron actually adopted J. McKinley’s opinion as forming a part of his 
own. When taken in connection with it, and expressly concurs with Mr. J. Greer in his sum- 
mary ofthe conclusions arrived: at (pp. 463, 4) which shows that States cannot touch commerce 
and intercourse ina way to affect it, between this and foreign countries und between the States. 

And here for the firet time since 1827, inany one record, have we the opinions of the majority of 
the court directly expressed in a manner free from doubt, upon the qtestion, now under discussion. 
J. Catron was only one of the five who had even expressed 2 seemingly varying opinion, and in 
that instance there was nothing like a tax involved, and the point was not at issue. 
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We thus find that in 1849 the Supreme Court United Ssates has returned to what we maintain 
to be actual decision in 1824 in Gibbons vs, Ogden, and the actual opinion of the court in the city 
of New York vs, Milne, (9 Wheat, 1, 11 Get.) to which, according to Mr. J. Story (11 Get. 161) 
may be added the high, though unofficial authority, of Mr. C. J. Marshall, who had heard the ar- 
guments but was no longer on the bench; Mr. J. Story not only on the bench, but in the still more 
deliberate authority of his work on the constitution, maintains the same view here urged, (vol. 
2, p. 1018, 1054, 1062.) 

Whatever fluctuation has been witnessed in the judicial sea since 1827, it is very certain, that 
the authority of the two cases remains unmoved and unshaken, and not only so, but actually re- 
affirmed in the Passenger cases, i 1849. 

It seems to us that no one can doubt the meaning and construction of the court, with reference 
to that clause of the constitution in question, after a careful examination of the two cases in the 
9th and 12th Wheaton. We refer especially to the opinion of C. J. Marshall in definition of this 
power from the page 569 to 579 of the V. Cond. R. and to the whole opinion in-the same case, 
of Mr. J. Johnson in concurrence. We refer especially also to the opinion.of C. J. Marshall and 
of the whole court, in Brown’s case, from page 558 to 566 and in the VI. Cond. R. 

In the same conncction is to be semembered, that there is an unamious concarrence, on the 
part of Judges and writers of commentaries and histories that the one great object of changiny 
from the articles of confederation to the American constitution, was to annul, under state restric- 
tions, on their mutual commerce and products, and to secure common privileges by treaties with 
foreign governments, and to have no enemy except a truly foreign one, either in arms, embargoes, 
Orrevenue. Having examined the extent and nature and object of the power to regulate com- 
merce, it remains to vive brief answers to the questions—what is **commerce?”’ and what is a reg 
ulation of it??? We adopt the undisputed authority of Gibbons vs. Ogden, that “commerce un- 
doubtedly is traffic,” but it is something more, it is intercourse. It describes the commercial 
intercourse between nations, and part of nations in all its branches, and is regulated by prescribing 
rules for car:ying on that intercourse.”” (See also 5 Cond. 589. H.) 

*‘Commerce, considered in a legal point of view, consists in the various agreements which 
have for their objects, to facilitate the exchange of the rroducts of the earth, or industry of man, 
with intent to realize a profit.” (Perd. Dr.Comm.n.1.) In a narrower sense, ‘‘it signifies any 
reciprocal agreement between two persons, by which one delivers to the other a thing which the 
latter accepts, and for which he pays a consideration. (Domet. Dr. pub. lib. 1. let. 7,3, 1,0. 
2.) And see Brown’s Law Dictionary, ** Commerce” and authorities there cited, it includes not 
only traffic, but intercourse, and navigation, asit is used in the United States constitution: Of 
course whatever enlarges or restricts, prohibits or directs, controls or prescribes, a mode to this 
traffic, this intercourse, this navigation, is a regulation of commerce, this is demonstrated by 
laws. Whatever is begat, continued and completed, within the State, having no relation nor 
effect without the State—is completely within the power of a State, andsubject to its Legislative 
control. 

Whatever controls or modifies the admission, or primary objects of the admission—the extra- 
dition of primary objects of the extradition of commodities, assumes the jurisdiction of congress, 
and the powers of the United States government as well with reference to other States as to for- 
eign counwies. The unanimous opinion of the court in Brown’s case (12 Wheat) hitherto un- 
doubted, declares both the powers touching foreign countries and other States, to stand with same 
cascs—that * they suppose the principles laid down in the case to apply equally to importations 
from a sister State.’’ (Per Marshall, C. J. at the close of the opinion.) 

And is it credible, that a State should have a greater power to affect injuriously, the commerce 
of a sister State, under a common government, than it has to touch the interests of an absolutely 
foreign country 2?” 

Is this law then a regulation of commerce? In proof that it is so see its plain provisions. It 
touches the only class of men known to commerce, in this negotiation, and by whom all ite 
onerations are solely carried on. 2nd. It controls every member of that profession, without ex- 
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ception, in favor of importer or non-importer, of foreign trade, inter-state trade, or domestic 
trade. 3rd. It prohibits all dealing at wholesale or retail, by any one of this whole class, without 
a license, either in original or broken or unbreken packages. 4th, It prohibits the license in any 
case, except on condition that he render and account of all goods received by him from any 
quarter of the world (out of Missouri) for sale in any mode in whole or broken packages in or out 
of the State, and pay thereon twenty cents on each hundred dollars of value. 5th. And also 
pay thereon an additional tax, exeept on foreign importations remaining unbroken as received— 
the same as the tax on real estate for the time. 6th. The tax is not on sales but on the receiv- 
ing forsale. Certainly it here is not a regulation, none can exist in any case’ Now the case of 
Brown vs. Maryland, whatever opinion this court may arrive at, upon the question of exclusive- 
ness, of the power itself, has never been disturbed or impeached as authority. Apply these pro- 
visions to that case as a test. This case decides, that a tax on imports after they are in the coun- 
try, is as much prohibited by the United States constitution as if it was required before they land- 
ed, that what tends to prohibit a sale, is equally culpaple with that which tends to prohibit an im. 
portation. Thatan onerous ‘light tax ” is equally reprehensible as an onerous ‘* heavy tax’’— 
that a tax on the article, and a tax on the person in respect to the selling of the articles are merely 
varying forms ; not varying in substance, and equally prohibited ; and that those principles there 
laid down, apply equally to importation from a sister State; and that while importation remains 
in the importer’s hands, and in the original form, they are certainly exempt from taxation, whcther 
in the form of a license or of a direct impust. 

That case does not decide exactly where the State power to tax begins ; but certainly not be- 
fore the property has become intermingled with the general mass of property in the State. Upon 
the same point the opinion of C, J. Taney in the License cases is extremely pertinent. He says: 
‘* A tax upon them (goods imported) while they are in this condition, (i. e, as they came into, 
and while remaining in, the hands of the first holder) for State purposes, whether by direct as- 
sessment, or indirectly by requiring.a license to sell, would be hardly more justifiable in principle, 
than a transit duty upon the merchandise, when passing through a State, a tax in any shape upon 
imports, is a tax upon the consumer by enhancing the price of the commodity. And if a State is 
permitted, to levy it in any form it will put it in the power of a maratime importing State to raise 
a revenue for the support of its own government, from citizens of other States, as certainly 
and effectually as if the tax was laid openty and without disguise as a duty upon imports (et- 
seq.) 

We think it is demonstrated, that this law conflicts with the decision in the case, Brown 
vs. Maryland, and ought on that ground to be‘declared unconstitutional and void. 

2nd. It is a law discriminating between different States, imposing restraints upon the com- 
merce of productions of other States, at the point of admission into the State, a view not so 
much to protect and manage domestic trade and products, as to support State expenditures by 
burdens imposed upon the trade and property of neighboring States, and implies the right to 
prohibit, even to the extent of entire exclusion, the introduction of the goods and products of 
adjoining States. 

For this it is unconstitutional and void. No case has ever been decided by the U. S. courts 
in which the element of discrimination exists, and this fact alone makes a most important ad- 
ditional argument against the validity of the law, if not absolutely final in the cause. 

See Chapman vs. Miller, 2 Speers 8. C. Rep. 769, and the authorities in the U. S. sup. 
court, above cited. 

(See closing remark on Brown's case from the C. J.) 

All the authorities concur, that a primary object in adopting the U. S. Constitution, was 
“to prevent the States from imposing a tax on the commerce of other States,” (per Mc- 
Lean, J. S. How. 595; Catron J. do. p. 603; Woodbury, do. do, p. 622, 3, 6, 

Suppose this law, instead of covering merchandize only, also applied to navigation, (which 
by Gibbons and Ogden is decided to be only another branch of commerce,) and discriminated 
in favor of goods brought here in Missouri steamboats, and against goods introduced by Ohio 
steamboats, and in the same manner taxed owners here differently for their interests in boats 














— ~~ mm aA ~~ «rR ~~ i aie is 


2 Fare eaeWn - *& 














MARCH TERM, 1851. 





Crow et al. vs. The State of Missouri. 








built here and boats builtin Kentucky, the enormity of the law would be only more evident. 
but not greater in principle. (5 Cond. 567, 9 Wheat.) 7 

3rd. The tax imposed by this law is an impost or duty laid without the consent of con- 
gress, on impo-ts but from a foreign country, and from other States, and from the Indian 
tribes, and ineach respect is uneonstitutional and void. 

Art. 1 § 10, p. 2, and Brown’s case 6 Cond. 557. No consent of congress is pretended g 
nor is it even suggested that the law is designed or operates as an “inspection law.” 

The indictments and the agreed case, show that the merchants dealt only in goods directly 
and immediately imported by them from foreign countries and from other States, which were 
in their hands as first hands. This law forbid them selling without a license, and withheld the 
license until payment of 20 cents on each $100 of value of all goods of all shapes. But it has 
been indisputably decided (as before shown) that this personal charge with respect to the sel- 
ling of the goods, is the same as if laid on the goods, and indeed this tax is here so expressly 
and pro rata laid, so asto remove all doubt in this case. (Brown vs. Maryland, 6 Cond. 562 
"3 & 95; Gibbons & Ogden, 5do. 573, 4. See also How. 5, 594, 5, 6, 603; Taney C. J. and 
Catron J.) 

The impost is laid before selling upon the mere receiving, and upon the first entrance of 
the merchandize into the State. Here there is unquestionably a duty or impost on these im- 
ports, which the defendants are indicted for selling. : 

4th. It impedes and prevents the plain and evident-object of requirement of the U. S. con- 
stitution to secure uniformity of imposts and duties throughout all thé United States. 

All the cases and all the elementary writers concur in this, that a fundamental and leading 
object in casting off the ineffectual articles of confederation, and adopting the constitution, 
was to prevent interstate conflicts of laws, imposition of duties, restrictions against their mu- 
tual intercourse of trade, and to prevent exasperating retaliations. See especially opinion of 
Johnson J. in Gibbons and Ogden, at its opening, and page 590; ib. 5 Cond. K. J. 592, 3, 
of McLean J. 5 How. 595, and of Woodbury do, 622, 3, 6. 

5th; So far as merchandize is received in Missouri for sale to non residents, to go to the 
other markets, this law imposes atax on exports from this State, and herein is unconstitu- 
tional and void. Art. 1, § 9, p. 5 and § 10, p. 2. 

It is already stated that St, Louisis a great distribting mart for merchandize of all kinds, 
and the centrepal for this State and other States. 1¢ is within thé general information that the 
greater part of the goods here introduced are sold at once, and sent out of this State to the 
territories, and to Iowa, Wisconsin, Illinois, Kentucky, &c , &c. 


All such goods are swept into the vortex of this universal law, whether ever owned in this 
State or not, and are taxed though they may never leave the original boxes, in which they 
were imported. ‘They cannot be sold even to go out of the State, to be exported, except a 
revenue is first derived from them to the State. 

We object, therefore, to the aforesaid act of our legislature. 

Because, disembarrass the act of its verbal concealment, and before permitting any sales 
whatever by a merchant, it exacts the payment of duties and imposts assessed upon every 
species of merchandise imported from adjoining States, or foreign countries, and whether in 
the hands of commission merchants, or of the real owners of the property, and is a tax on im- 
portations. 

Because it prohibits all sales, in all cases, without a license, and prohibits every license, 
unless the merchant comply with an unconstitutional requisition, and buy at the rate of twenty 
cents per one hundred dollars, leave to sell what he has an undoubted rigkt, under the laws ot 
the United States to bring on for sate, forbidding him to sell them in the original form of im- 
portation, or in any other form whatever, whether at wholesale or retail; or whether in first 
hands, or any subsequent hands ; whether received for wholesale or retail, and directly con- 
flict with the privilege purchased by the importer by the payment of duties to United Stat- 
and Jocking up all imports from sale, until payment of the license tax or duty. 
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Because, to find a market here, other products must be offered. as cheaply as our own ant 
to do this, the holder of them cannot obtain a price for them equal to the price of our own, by 
the amount less of the license and ad valorem tax which must therefore be a tax to thatestent 
upon the citizens of other States, compelling them to bear our burdens, 

Because, it discriminates between different States, between Illinois wheat and** Missouri 
wheat, between Kentucky hemp and Missouri hemp, and so regulates the inter-state eom- 
merce, by prefering Missouri productions over the productions of any’ sister State, sent to 
this market for sale and taxing the growth of fabiics of other States as such, expressly, and 
in the l:ands, and before they leave the hands, into which they first come. 

Because, it is not evena tax on sales in this State, but it is a charge for the receiving for 
sale, and though the property may never be sold at all, though it be sold by the importer to a 
citizen of Iowa, and immediately taken there in the original unbroken package as first re- 
ceived, ind though it be sent by an Illinois holder to a commi-sion merchant here for ‘sale, 
and then withdrawn by him unsold and sent to another market or appropriated to his own 
use, still, it must pay the assessment, though never in ownership, or by breaking the package, 
mingled with the property of this State. 

Because, it implies a power in any State, upon. the same principle, to license all common 
carriers in the State, as well as merchants, and to require them to pay a per centage, upon all 
goods brought by them from other States into this State, and so in fact impose upon the pro- 
ducts of all sister States, or foreign countries, by the like indirection as in this case, a transit 
duty under the name of a personal license, charge upon the licentiate. 

We object to it, because it taxes personal property of non-residents, which may happen to 
be here for sale in the hands of agents, e. y. 1t comes from Wisconsin to a commission mer- 
chant in St. Louis who reeeives it for sale; the price is not adequate, and ke sends it or to 
New Orleans; yet it must by reason of this transit pay a tax; it may be recalled to Wiscon- 
sin, yet it must pay its tax, it is practically a duty laid even on the transit of goods through 
our territory, whileno peison is or may ever have been into this State, to whom the property 
belongs. 

Because, it exacts, prior to granting the license, the payment of a tax on every thing “re - 
ceived for sale.” While no opinion of the Supreme Court of the United States construes the 
constitutional liberty of this State, in this respect, to extend beyond imposing a tax upon 
that which is, “‘ broken up for sale or for retail.”’ 

We object to it— 

Because, it conflicts with the equality of the States of this Union, by conferring priority 
pon one over another; if we have the right to tax all the products of all the other States, in 
favor of Missouri, we have the right to tax any of the products of any of the other States. 

Because, a State can no more regulate the State commerce, than foreign commerce, and 
any thing which affects freedom of Commercial intercourse, and impartial exchange of com- 
modities is a regulation of commerce, contravening the condition of things required by the 
constitution of the U. S., and willed by al! our congressional action. 

Because, while a State can only charge upon imports, their absolutely necessary inspee- 
tion expenses, which relate solely to the thing imported, as an import. The Missouri legis- 
lature have in the instance before us, charged.a large proportion of our State expenditure, 

or the payment of salaries, and discharging State obligations, and for all other purposes, on 
such imports. 

Because, itoverrides that provision of the U. S. constitution, which requires that “all du- 
ties and imposts shall be uniform,”? and impose a special tariff upon merchandise imported, 
burdening it specifically as an import, applicable to the State of Missouri, and to no other 
State; and were each State to possess and exercise this power, the imposts upon exports, 
‘rom other countries and other States, would probably present thirty-one variations, in that 
number of States, instead of the constitutional uniformity. 

We object to it— 


Because, if a State can thus tax what is received from other States, it can also tex what 
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goes out to other States, without an express and unconstitutional compact between two or 
more States. Southern States may tax al] their exports of cotton, rice and tobacco, sent to 
eastern States, and eastern States may tax all their cotton and woollen fabrics, sent to the 
Gulf 3tates; and complete non-intercourse become established between different States of the 
Union, under cover of revenue laws for the State herself, considerations of some importance 
at this period. 

Because, it inevitably involves a most dangerous power, and one which must excite dissentions 
beween conterminous States; it involves the right to tax a large as well as a small per centum 
on the imports cf property in the hands of the importer, and even in the hands of a domestic 
agent of the foreign owner, by asserting the right thus to tax and restrict, it affirms the right 
to exclude and destroy; (McCulloch vs. Maryland, 4 Wheat., and 4 ch. Cond., 487, Passen- 
ger cases, VII, How. 461;) it openly discriminates between Missouri products and all other 
products, to the extent of the ad valorem and license tax, and so involves the power of 
positive prohibition of ail these products, the admission of which is taxed, if even tke legis- 
lature think it advantageous to Missour1 were she to do so, and to pass embargoes and acts 
of non-intercourse by navigation. 

Because, if this law is constitutional, then Missouri may pass all minor laws, to thor- 
oughly effectuate the interest and object of this act, which she declares to be for the pur- 
poses of taxation. She may establish ports of entry for extra State products and manufac- 
tories; she may build custom houses and require all the goods to ass through them; she may 
appoint corps of collectors, inspectors and custom house-officers, whose permit should be 
indespensible to the offering of the goods for sale; and z!l this would only be auxiliary to 
the rendering of a correct account as required by the states. 

Finally, we object to this enactment— 

Because, it excites to vindictive feeling and retaliatory measures, on the part of other 
States which if once indulged would Jead to the most disastrous consequences, and restore 
the miseries of the old confederation, it would violate the harmonious interests aad provisions 
ef the United States constitution, and that fraternal equality guaranteed to the States by that 
instrument, and the peaceful security against mutual aggression enjoyed under its protec- 
tion. 

For all these reasons, good and true as we consider them, we respectfully urge the court, 
to declare the law in question unequal, unjust, and unconstitutional, and therefore void, and 
to order the St. Louis criminal court to discharge these defendants without day. 


Lacx.tanp, for the State. 


The court below erred in sustaining the demurrer to the second count in the indictment. 
The fact that the second count fails to allege that the goods, wares ard merchandise with ,the 
selling of which defendants are charged were not the growth, produce and’ manufactures of 
this State does not make it bad. 

The 5th sec, of the act of 1845, ‘‘to license and tax merchants” is repealed by the act of 
1849, enti‘led ‘‘an act to regulate license and taxes upon merchants and grocers, session acts 
of °49, p. 68.” Because said fifth section restricts the data upon which the amount the license 
tax under the act of 749, is to be calulated. 

Although the 5th sec. of the act of 1845, may not be repealed by the act of 1849; yet the 
court erred in sustaining the demurrer to the second count. Where an offence is created by 
statute and exceptions are contained in the statute, but not cortained in the section creating 
the offence, it is not necessary to negative such exceptions in the indictment, but defendant 
by proof at the trial must bring himself within the exceptions; State vs. Godfrey, 11 Shep., 
232; State vs. Price, 12 Gill and Juhns,, 260; Bennett vs. Hurd, 3 Johns. 438; Teel vs. Fenda, 
4 Johns. 304; Com. vs. Odlin, 23 Pick., 275; Rex vs. James, 1 East Rep. 644 and nots h, 
Spires vs. Parker, 1 T. R., 144 and 5. 


The court erred in sustaning the demurrer in the 3rd count. Although said ra coun 
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charges that defendants imported the goods mentioned, from England, paid duty thereon un- 

der the laws of U.S., and sold the -ame in the original unbroken imported packages, the acts 

of Missouri above referred to seek fo {ax the vocation without respect to the place from 

whence the property may be imported, or the codition of the propery tused in the exercise of 
such vocation. 

The court overruled the demurrer as to the other counts in the indictment and thus are 
ratsed the question whether the above acts of Missouri conflict with the first part of the 8th 
sec, of the first article of constitution of U. S., which provides that the congress shali have 
power to lay and collect taxes, duties, imposts and excises, &c., on the third part of same 
section and article, which provides that the congress shall have power to regulate commerce 
with foreign nations ainong the several Stafes and with the Indian tribes; or the second part 
of section 10, same article which «declares that no State shall without the consent of congress 
levy any imposts or Cuties on imports or exports except what may be absolutely necessary 
for executing its inspection laws, or the 19th sec. of the 13th art. of the constitution of Mis- 
souri which says, that all property subject to taxation in this State, shall be taxed in propor- 
tion to its value. 

It is denied that acts of Missouri levy any imposts or duties. The goods of the merchants 
are in nowise responsible for the license tax imposed by these acts. Said tax does not fol- 
low or attach the goods, nor does it procure admission for the goodsinto any State which are 
the ingredients of an impost or duty. 

Admitting for the sake of argument while we utterly deny the fact that the acts of Mis- 
souri operate as regulation of commerce ‘“‘among the several States.” Said acts are not there- 
fore in conflict with third part of 8th sec. of first atticle of constitution of U. 5. because the 
power to power to regulate commerce among the several States is a dormant power and is 
concurrent in the States until congress legisiates upon the subject. 

Wilson et al. v. Blackbird Creek, Marsh co., 2 Peters 251-2; Raguet vs. Wade, 4 Ohio 109; 
C. J. Taney’s opinion in License cases, 5 How. 584; J. Cation’s do., 607; J. Nelson’s do., 
618; J. Daniel’s do., 615; J. Woodbury's do., 624—a majority of the court. 

The power to organize, arm and discipline, &c,, the militia is concurrent and dormant— 
Houston vs. Moore, 5 Wheat. 1}. 

So is the power to make uniform laws upon the subject of Bankruptcies, Sturges v. Crown- 
inshield, 4 Wheat. 196. 

Also to make standards of weights and measures. 

The question whether the power to regulate commerce among the States could be exercised 
by the States while dormant, was not before the conrt in Gibbon vs. Ogden. The chief jus- 
tice, in delivering the opinion of the court in this case (9 Wheat. 200) expressly says, ‘*The 
sole question is, can a State regulate commerce with foreign nations and among the States 
while congress is regulating.” In other words can the States legislate upon the subject after 
congress has legislated. In this case the acts of New York were declared void, because 
they came in conflict with the acts of congress on the same subject. 

Nor did the court, in the case of Brown v, Maryland, 12 Wheat, 419, lay down a different 
doctine from that declared in Gibbon vs. Ogden. The legislature of Maryland passed an act 
taxing all imports and vendors of imports as such. And the court decided that this was inter- 
ference with the legislation of congress on that subject. Harrison vs. Vicksburg, 3S. § M. 
581; Beal v. State, 4 Blackf. 108. 

In the Passenger cases, 7 How., the acts of N. York and Massachusetts were declared'void 
because they interfered with certain treaties and acts of the United States on the same subject. 

No act of any of the States has been declared void, because of the existence of 3d part 
of 8th 9 of art. of U. 8. constitution, but because of some act or treaty of the U.S. This es- 
iablishes the position that the power,to regulate commerce among the States is dormant 
till congress acts, and up to that time the State may exercise the power. And as there are no 
acts or treaties of U. S. to come in conflict with the acts of Missouri upon the subject, they 
are valid. 
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The acts of Missouri above mentioned do not amount to a regulation of commerce within 
the intent and meaning of the constitution of U. S. If so, then the several acts of Missou 
concerning pedlars, auctioners and brokers are of the same character and all wust be void, 
if any one is. 

The acts of Missouri concernirg merchants aithough they may have an indirect or remote 
bearing upon commerce are not for that reason void. There can be no interference by the 
legislature with personal property without being liabie to the same objection. Raguet vs. 
Wade, 4 Ohio, 114; Beal vs. State, 4 Blackf. 108, 

A law im,osing a tax on the sale of merchandise is constitutional. Cummings vs. Savan- 
nah R. M. Charlit. 26 

The acts of Missouri under consideration merely impose a tax upon vocation or business, 
and the State basa right to lay such tax by law. 

Austin vs. State, 10 Mo. 593; Simmons vs. State, 12 Mo. 268; Nathan vs. Louisicna, 8 
How., 73. 

In the case last cited, the supreme court of the U. S. clearly and fully establish the {oi- 
lowing propositions : 

Ist. That the several States have the power of taxing the business or vocation of their 
citizens (vendors of merchandize inclusive) carried on within their jurisdictions. 

2. That a fax upon the business or vocation is not a tax upon the property used in the exer- 
cise of such business or vocation. 

3, That although a tax imposed upon business or vocation or property may have an indi- 
rect or remote bearing upon commerce, this does not make such tax unconstitutional. 

This case alone it is contended decides the cause for the State so far as cunstitutional law 
isinvolved. 

The above points and authorities also show that the tax imposed is not a tax upon prop- 
eity, and therefore do not come in conflict with the provision of the constitution of ihe State 
of Missouri, which says ali property subject to taxation shall be taxed in proportion to its 
value. We are ata loss to perceive the grounds upon which this is called atax upor property. 
It does not follow, or attach to the property: nor is the property in any manner whatever lia- 
ble or respunsible for the tax. These are essential ingredients after tax upon property. We 
may admit, for argument sake, now, that this is a tax upon property, although we cannot 
look upon it as such. ‘The tax imposed is in proportion to value. The 10th 6 of the act of 
1845 says expressly that the tax imposed by that section shall be ad valorem. The tax im- 
posed by the Ist § of the act of 1849 amounts to twenty cents per hundred dollars, or one-fifth 
of une per cent. This seems to us to be taxing in proportion to value. 

It is said this is subjecting the same property to two taxes. It is now too late to deny the 
State this power. ‘The State taxes vocations and property, and also gives cities and towns 
throvghout the State, within their respective jurisdictions, the same power, and this power 
has been exercised by the cities end towns without being questioned. Jt must be admitted 
that if the State can delegate this power to other corporations, it can be retained and exer- 
cised by the State. The right to lay the tax is a question of power, which is now before 
the court. ‘The number or amount of taxes laid is merely a question of policy, and is foreign 
to the point in coptroversy. 

It is also said that this is a discriminating tax. That a discrimination is made between the 
property of the merchant and that of others.~ We know of no constitutional prohibition of 
such tax. The State certainly has the power of selecting the subjects of taxation. Whether 
the subjects are wisely or unwisely selecied is a question of policy with which we have 
nothing to do, The question of power is the only one before the court. 

The above constitutional provision of the State of Missouri has nothing to do with tle 
cause. It is merely a prohibition of specific taxation. That A’s horse shall noi be taxed 
the same as B’s merely because they are both horses, when one may be of ten times the value 

of the other. That if property, as such, be subjected to taxation by law, then it shall be 
taxed upon the ad valorem principle. 
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H. R. Gamstz also filed a written argument on the part of the State. 


Bircu, J., delivered the opinion of the court. 


It.is deemed unnecessary to allude further to the statement which 
was agreed upon as furnishing the basis for our decision in this case, 
than to remark, that the point which it was mainly intended to present 
for our consideration, was and is, whether the act of the 12th March, 
1849, in connexion with the act of the 25th March, 1845, “to license 
and tax merchants,” is authorized under the constitution of the United 
States and this State. 

The circumstances under which a necessarily hasty, and, therefore, 
“concededly incomplete” opinion was written and rendered in tlie case 
at the last term of this court, were deemed to be such as, if not mag- 
nanimously to exempt it from all criticisins amongst those to whoin the 
facts alluded to were known, would at least have suggested a degree of 
forbearant fairness in the discussion to which it gave rise. That there 
might be presented to the legislative department of the government 
then soon to assembie, the mere general considerations upon which was 
then, as there is yet, rested the conviction that the legislation in ques- 
tion was interdicted by the higher guaranty of the constitution, was the 
respectful purpose which was entertained, and constituted the reason 
which was entertained, and constituted the reason which preponderat- 
ed, to induce us at that term, and under the circumstances referred to, 
to render an opinion at all. 

The legislature having since held its session without passing any en- 
actment upon the subject, the inference is, perhaps, but a legitimate 
one, that at least a majority of its members intelligently comprehend the 
scope and effect of the opinion and judgment alluded to, and satisfied 
themselves that a probable adherence to it would not reduce the aggre- 
gate revenue of the State below the requirements to whieh they had 
subjected the treasury ; for, in addition to the fact that the estimate 
of the Auditor for the two succeeding years assumes a surplus for 
the treasury several times greater than an adherence to that decision 
could possibly cut off, it may have been also deemed probable enough that 
a very short period would intervene, after such a shackle as is com- 
plained of was removed from our exterior commerce, before the whole 
sale business of our otherwise attractive commercial metropolis, ex- 
empted thereby from the discouraging burthen to which it is at present 
subjected, would be able so to commend itself to the intelligent retailers 
and customers in the country, as to resultin at least doubling the amount 
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' of their present importations and sales, thereby supplying in this city 
alone the basis of a constitutional tax,which would result in even a greater 
aggregate to the treesury than the oppressive and unconstitutional one 
of which the defendants here complain. In other words, that there 





: would probably soon De settled here at least twice the present number 
of wholesale inerchants, who would ‘‘receive,” because they could then 
sell to the country merchants twice the quantity of goods they now do, 


whereby the ad valorem or ordinary tax upon them would be paid into 
our own treasury (through the wholesalers) instead of being paid, as 
| now, into the treasuries of the eastern States and cities, through t .ose 
of our interior merchants whose customers compel them to furnish them 


are naan wena 


with goods which have not been doubly or even trebly taxed between 

' Philadelphia and the country stores. In this manner, it need scarcely be 
argued that custom is not only driven by,and from our own emporium, but : | 

taxes driven from our own treasury—the argument seeming plain and | 

( conclusive enough, and one upon which both merchants and their cus- A | 

tomers would rationally and readily act, namely: that where goods are 

less heavily pressed upon by the taxing power than the wholesalers 

here are, they can be purchased cheaper, and of course brought 


home and sold cheaper. Be this, however, as it may, the fault, if any, 
of leaving the treasury deficient, and ourselves (with others) there- 
by unprovided for, could not be ours—such considerations being ad- 
dressed to legislative and not judicial provision or discretion. 

, Proceeding, therefore, rather to restate and to amplify our previous 
positions and conclusions, than to write or deliver a new opinion, we 
commence by repeating, that “by the 19th subdivision of the 13th aru- 
cle of our State constitution, it is declared that all ‘property subject 

to taxation in this State shall be taxed in proportion to its value ; and 

| it would seem that whether reference be had to the meaning most 
naturally and directly imported and conveyed by the sentence itself, or 5 | 

(in connexion) to the cotemporaneous concurrences which probably 

contributed to suggest and to shape it, our language is perhaps inade- 

quate to furnish a combination of words, as a text, which would less 

. ambiguously denote and enforce an observance of the great political 

maxim upon which they were doubtless predicated.” 

‘Concerning the mere grammatical signification of the sentence, there 
can probably be no disagreement of opinion ; and when it is considered 
in connexion with the cotemporary fact, that under the terms of our ad- 
mission into the Union, the State was,on the same day the constitution i) 
was adopted, binding itself by ordinance to forbear to tax certain de- 
Scriptions of property, and that in virtue of the residue of its sovereignty 
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in that respect, “all”? other property was “subject to taxation,” the sen- 
tence would seem almost historically, no less than verbally. to have 
been predicated upon the design which was entertained to repudiate 
and repress all favoritism or oppression, in the nature of class‘ legisla- 
tion; or otherwise, by erdaining that in Missouri, as in other States, a 
general pro rata assessment and’taxation—as simple and comparatively 
unexpensive in its enactment and execution, as it was unvaryingly just 
and eguitable in its design and in its consequences—should be inter- 
posed as the i:reversible rule of action and of right in the State they 
were founding.” 

‘Although writing here, instead of an essay upon political economy, 
a mere and more rigid judicial opinion, it may not, perhaps, be wholly 
impermissible so far to anticipate the legitimate criticism to which 
this virtual denial of the discretion of the legislature may subject a co- 
ordinate department of the government, as to remark that it was doubt- 
less present to the reflection and the forecast of the statesmen who 
founded our system, that unless the temper and the disposition of those 
for whom they were acting in that day and in this, should become ex- 
empt in the future which was before them from the infirmities implied 
in the record of all the past, a discretion in the majority to tax accord- 
ing to their judgment or their will, would find its periodical possible, if 
not probable denoument, in the comparative ( p“rhaps specious ) exemp- 
tions of the many of the strong, at the expense of the weaker class of 
the community. It was doubtless, therefore, deemed and acted upon, 
that in order to avoid the despotism of even an unchecked majority of 
men of like passions with our own, a subjection and adherence to the 
constitutional requision we are considering—in theory and in practice 
in spirit and in truth—in the legislation which is direct, and in that 
which is indirect, constituted then, as it will ever constitute, the only 
reliable guaranty that ‘‘the burdens and the ome of government, 
like the dews of Heaven, will fall upon all alike.”” ~ 

“That such a consummation is only compassed, when each and every 
citizen is subjected to the same specific tax for the persona! protection 
afforded him by the government and the laws, and for the protection af- 
‘orded to his property, (let it come from whence it may,) to a tax in 
proportion to its value, needs but rational reflection to beget rational 
concession—and that the exact reverse ensues, whenever the laws are 
so framed as that the expense of protecting the property of one citizen, 
ix raised by the imposition of taxes, either exclusively, or disproportion- 
ately, upon the property of another, need not, of course, be further dem- 
onstrated. The one is deemed to be the unvarying equity and justice 




















MARCH TERM, 18651. 


Conin et al. vs “The State of iieech. 





of the constitution—the other the varying and alternate injustice of in- 
terest, design or misapprehension. 

Such being the estimate we have formed, not only of the terms of the 
constitutional requisition itself, but of the great and immutable princi- 
ple which constitutes its basis and defence, it is to our minds insufficient 
to answer, that the discriminating tax complained of in the present in- 
stance, was levied through the machinery of a discriminating license, in- 
stead of the more direct manner which it sought to avoid. If it be re- 
pugnant to the constitution in the one sense, it cannot be conformable 
to its spirit or design in the other—so that we are left without either the 
official alternative of the moral power to uphold what we can but regard 
as at least an unauthorized evasion of the constitutional guaranty in 
question. And whilst but little argument would seem necessary to de- 
monstrate that even the imaginary success of such devices almost inva- 
riably contemplates and compasses even a more onerous and complicat- 
ed tax, of multiplied inequality, upon the people at large, than if levied 
upon them directly and simply—in plain terms, for a plain purpose, and 
once for all—it is sufficient for the purposes of this opinion, and for the 
judgment which must be consequent upon it, that the object being the 
same, and the effect the same, the decision we are called to yronounce 
cannot vary in the one case from what the very terms of the law would 
have imposed ia the other.” 

What, indeed, is the law of 1849, when considered in connexion with 
the 10th section of the act of 1845, (which it essays to re-enact and re- 
tain,) except it be at least a double ad valorem tax upon the property 
of merchants and grocers? The provisions of the first section of the 
act of ’49 are, that ‘in lieu of the taxes assessed upon merchants and 
grocers, licensed by the existing law, there shall be levied and collect- 
ed upon every merchant’s and grocer’s license, a tax at the following 
rate, to wit: Where the amount of merchandize received for sale by 
any merchant or grocer shall amount in value to as much as five hun- 
dred dollars or less, the tax shall be one dollar; where the amount of 
merchandize so received shall amount in value to more than five hune 
dred dollars and not exceed six hundred dollars, the tax shall be one 
dollar and twenty cents; where the amount of merchandize so received 
shall amount in value to more than six hundred dollars, and not exceed 
seven hundred dollars, the tax shall be one dollar and forty cents; and so 
on in the same proportion, increasing the tax at the rate of 20 cents for 
every additional one hundred dollars’ worth of merchandize so received.” 

Sec. 2. The provisions of the preceding section shall be applicable to 
all merchants, commission merchants and grocers, whether trading as 
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wholesale or retail dealers: Provided, that nothing in this act shall be 
so construed as to repeal the 10th section of an act entitled “an act to 
license and tax merchants,” approved March 26th, 1845, so far as the 
same relates to the collection of an ad valorem tax upon all merchandise 
offered for sale as aforesaid.” 

The 10th section of the act of 1845, referring to the previous section, 


(8,) which may be called the discriminatiug or license section of that 
year, and to sec. 5 of the same act which exempts all goods which are of 


the “growth, produce or manufacture of this State,” is in these words: 

‘‘The collector shall collect as an ad valorem tax, such a per cent. upon 
all merchandize offered for sale as aforesaid, (except such as may be of- 
fered in the packages, boxes, bales, barrels, or crates, in which they were 
imported, or in which they may have remained without being broken, ) 
such an amount as may, for the time being, be paid as a tax upon real 
estate.”’ 

That section therefore continuing in force, three sections thus quoted 
in connexion with the fifth section, which discriminates in favor of our 
own goods, and the general law of the 16th of February, 1847, which 
levies upon real estate and other general property one-fifth of one per 
centum on its “value,” constitute the existing enactments relating to 
the property or business of the defendants, and should therefore be 
considered in pari materia. It will be seen by their context, that 
they not only make the aggregate unequal tax, for the non-payment of 
which the defeidants are indicted, to depend by their very ¢erms upon 
the ‘“‘value” of the merchantable “property” received by them, but 
that notwithstanding the sections are differently worded, the tax or 
per centum is substantially the same under each, being in short, uncer 
both sections, twenty cents on every hundred dollars’ worth, and con- 
sequently producing an aggregate exactly double that which is levied 
upon the general property of the State. In other words, the property 
which comes amongst us from other States is, in any view of the case, 
taxed twice as much as similar property in our own State is taxed. 

It is perhaps not unworthy of remark in this connexion, that the Le- 
gislature itself seems not to have been exempt from the apprehension, 
that the extra tax they were thus levying upon one class of the commu- 
nity, or more strictly speaking, upon one description of “property,” 
to be paid in the end by those who consumed or used it, was at least of 
doubtful sanction under the constitutional guaranty we have quoted. 
Why, otherwise, resort to two sections cf law, each to raise one-fifth of 
one per cent. on the value of a merchant’s goods, instead of enacting 
openly and at once, in a single section, that the tax to be charged upon 
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his license, should be ¢wo-fifths of one per centum? No other reason 
is perceived for such an apparent redundancy of sections and provisos, 
except that it was not intended to peril the collection of a single ad 
valorem, or constitutional tax, (which it was doubtless assumed would 
be conceded in reference to the scope or requirements of one or the 
other of the sections) by so combining the double ad valorem we are 
considering in a single section as that the whole must stand or fall to- 
gether. Hence most probably resulted what we can but regard as the 
unconstitutional proviso to the act of 1849, by which the attempt is 
made to keep up the additional ad valorem established by the 10th sec- 
tion of the act of 1845, notwithstanding the object of the subsequent 
act of 1849 seemed to be to establish a general ad valorem system, 
“tn dieu of the taxes assessed upon merchants and grocers” by the 
various laws then existing. It is perhaps fortunate, however, that the 
legislation upon -the subject is as it is—presenting thereby to the court 
which disconcurs in the constitutional competency of the legislature to 
assess upon one description of property, a tax or rate differing from 
that which is assessed upon all other descriptions of property, the alter- 
native or optiun of rejecting that section which will least impair the 
general revenue to which the State is legitimately entitled, and also 
least disturb the harmony and simplicity of the system, as their decision 
may leave il. 

It happens to the author of this opinion to know that the power to 
discriminate (as here complained of) between different descriptions of 
property “subject to taxation,” has long been denied or doubted by in- 
telligent members of both branches of the legislature, without regard to 
avocation or to party; and as the question involved is conceded through- 
out the argument to be as much or more a political than a merely legal 
one, no impropriety is perceived either in thus alluding to the fact, or 
in briefly essaying such additional considerations as may be supposed to 
have been present to the mind of the conventiun, when adopting what is 
conceived to be by farthe most important line in the constitution. Where, 
indeed, a sentence of this character is held to be open to construction 
at all, as the counsel for the State holds this to be, it becomes compar- 
atively indispensable to its satisfactory solution, to summon in review 
the various considerations, historical and otherwise, which may be sup- 


posed to have legitimately borne upon or influenced its adoption, and _ 


thus educe, as satisfactorily as may be, the key to its proper construction. 

{t must be borne in mind, however, that we are discussing the ques- 
tion before us as one involving the power, and not the wisdom or virtue 
of the legislature. If it had been conceded when our constitution was 
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under discussion, or could be conceded now, that the legislative de- 
partment of the government would be always exempt from the infirmity 
of our common nature, there would not then have been, nor would there 
now be, a necessity for any constitution at all. It need not, however, 
be more specifically stated, that constitutions are founded in distrust of 
the very infirmities alluded to, and as constituting the permanent reli- 
ance of all men—the weaker portion, especially—that under all cir- 
cumstances, and at all times, there are limits and guaranties which 
even a majority cannot transcend or impair. Repeating, therefore, 
that this question can only properly be discussed as one of political or 
constitutional rower, it has seemed to us as being but too readily sus- 
ceptible of demonstration, that with a concession of the authority in 
question here, there would be no limit to the ramification or exercise of 
powers so exactly analagous as to have been in fact claimed and in- 
sisted upon in the course of this discussion; and that, instead of taxing 
‘call property” equally, or ‘‘in proportion to its value,” the system of 
licensing particular avocations or professions, and then taxing them 
according to the interests or the prejudices of a temporary majority of 
the legislature would cause the constitutional guaranty we have been 
considering to be remembered for little else than to be contemned and 
evaded. 

What, for instance, would restrain an interested and uncliecked ma- 
jority from enacting that no citizen should purchase, or sell, or hire, or 
even own a slave, without obtaining therefor an annual, or (as in the 
case before us) a semi-annual /icense—paying for z¢ (and not for the 
property, as. the fallacy runs,) such sum as the legislative wisdom or 
virtue may enact? What would prevent an enactment that no man 
should work a mine, cultivate more than a given quantity of land in 
hemp or tobacco, or keep more than a certain number or description of 
horses or cattle, without ‘‘a dicense therefor,” to be taxed and paid for, 
in either case or in all, according to the predominating interest, or the 
coalesced and combined interests and prejudices of an accidental and 
unchecked majority of the legislature? It is deemed sufficient to sug- 
gest, without amplifying or elaborating these and kindred abuses, in 
order to awaken such enquiry and reflection as we are fain to believe 
must resistlessly beget concurrence in the conclusion, that the consti- 
tutional guaranty in question is not only a farce, but an absolute fraud, 
if it be liable to such palpable every-day evasions. 

But the very able and ingenious counsel who was employed by the 
county, and who presented in its petition for a rehearing of this cause 
the reasons upon which it was respectfully holden, that the restricted 





—rw 4 sa oc © ® ®b oo ad 


a_i hUlUraemkhlmlClrreklC TOO OlClCerl Fl; 








MARCH TERM, 1851. 





Crow et al. vs. The State of Missouri. 











construction denoted by our previous opinion was too literal, assumes 
not only in his argument, but in the example he has presented, that the 
guaranty in question simply restricts the legislature to an ad valorem 
instead of a specific tax, upon such property as it may “subject to taxa- 
ation.” And the proposition is illustrated by assuming (for example) 
that it was and is a simple denial of the legislative authority to tax a 
pleasure carriage worth a hundred dollars as much as one worth a thou- 
sand dollars. However disagreeing with this construction, as render- 
ing the object of too little practical utility to comport either with the 
general and solemn terms of the sentence itself, or to justify for it a 
place amongst the highest and most radical guaranties contained in our 
“Bill of Rights,” yet even this, as it seems to us, concedes too mueh 


for the argument here—it having been already demonstrated that under 


the power assumed to license whatever the legislature sees fit, carria- 
ges (or of course anything else) worth a given sum might be taxeda 
given per cent. by that process, whilst others worth more or less might 
be either assessed and taxed only in the usual way, or exempted alto- 
gether. Adopting, therefore, at least forthe present, the single illustra- 
tion of the learned counsel, it will of itself, perhaps, be sufficient to 
suggest and to demonstrate the general proposition upon which we rely, 
which is, that the distinction between the tax on the property or thing 
owned, and on the person or business of the owner, merely because he 
owns it, should have but little influence in the consideration of a great 
and radical proposition like the present one, in which the community 
and the court should look to the substance of ¢he thing done, instead 
of the mere name under which it is done. If otherwise, what we have 


been wont to regard as the most vital principle of the constitution, may 


be contemptuously overriden by a mere form ! 

It is deemed unnecessary here to enter at large into the discussion 
of the kindred or resulting proposition, which has also been necessarily 
maintained in this discussion, being an affirmance of the po ver of the 
legislature may raise by direct taxation all the revenue of the State 
from a single species of property—land or negroes for example. That 
question is not so strictly before us as to require an elaborate exposition 
of the reasons upon which we place not only our denial of any such con- 
stitutional authority, but its virtual inhibition by both the letter and the 
spirit of the constitution. For the present, therefore, (at least in this 
connexion, ) it will suffice to repeat that the sentence we have quoted is 
perhaps as expressive and imperative as language could render it—the 
words ‘“‘may” and “shall” with their negatives, being conceded to be 
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the proper auxiliaries of the enacting verb, and that where simply the 
latter is apopted, appropriately, (as in this case) to join the legal subject 
to the legal action, there can be no pretence of ambiguity, and hence no 
doubt or uncertainty, respecting either the purpose intended or the du- 
ty enjoined. We but reiterate, therefore, before perhaps resuming the 
consideration of the proposition in another connexion, that the emphatic 
words of the constitution are, that ‘all property subject to taxation shall 
be taxed in proportion to its value,’’ and that at the time this funda- 
mental and unchanging basis for raising the revenue of the State was 
agreed upon and ratified, every description of property not exempted by 
the compact of the same date was thus censtitutionally ‘‘subject’? to 
equal taxation. The term “property,” we need scarcely remark, has a 
most extensive signification, consisting, according to its legal definition, 
‘tin the free use, enjoyment and disposal by a person of all his acquisi- 
tions, without any control or dimunition, save only by the law of the 
land.”? What is that ‘law of the land” in this State, except it be the 
very constitutional guaranty under consideration, namely—that a mer- 
chant’s “‘acquisitions” or £‘property”’ (as in the definition just quoted} 
shall be taxed only as the acquisitions or property of another person ; or 
in the very words of the supreme “law of the land,” ‘in proportion to 
its value?” and what is the tax on the sale of an article, acquired or 
purchased expressly for sale, but a tax on the article itself?” 

If, therefore, under words thus imperetive, and grammatieally adapted 
to imply or signify an ever present or future present tense as to the tax- 
ation of all property” not exempted as above, the legislature may nev- 
ertheless elect what descriptions of property it will from time to time 
“subject”’ to the burdens of the treasury, (whether directly or indirect- 
ly) the plain provision of the constitution, so seemingly to the contra- 
ry, both in its letter and in the great public and private considerations 
upon which it is supposed to have been founded, is worth even less than 
the line it occupies upon the page before us. 

Whilst it will not be controverted that if the convention had remained 
silent as to any particular mode or basis of raising a revenue, there 
would have resulted to the legislature, in this State as in others, where 
no particular plan has been pointed out, the necessarily implied author- 
ity to levy and collect a sum sufficient to carry forward the legitimate 
operations of the government, in a manner conformable to their discre- 
tion alone, the case is conceived to be exactly the reverse where a ba- 
sis or method has been distinctly intimated ; for thereby, according to 
the general rule of interpreting such delegations of authority or of duty 
the imperative specification of that particular method of executing it is 
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to be regarded as the virtual exclusion of all others. ‘ Eapressio unt- 
us, exclusio est alierius.” 

Acting, doubtless, upon this undeniable and only safe principle of con- 
struction, it is perceived by reference to the constitution of the neigh- 
boring State of Arkansas, where the convention inserted a general pro- 
vision upon the subject of taxation, substantially conforming to our own, 
that it was deemed necessary, in order to confer the additional power of 
taxing merchants and others in that State, in the manner they are tax- 
ed by existing enactments here, to insert in their constitution an express 
autiiority in these words: ‘‘The general assembly shall have power to 
tax merchants, hawkers, pedlars and privileges, in such manner as may 
from time to time be prescribed by law.” 

But for the specific authority thus quoted, which may not inaptly be 
called a proviso to the general guaranty or plan of raising the revenue 
in that State, it was doubtless foreseen that it Would have been as in- 
competent for its legislature to enact such a law as the one we are con- 
sidering, as (without such proviso) it is deemed incompetent for the 
legislature of this State to do—and why? Not that the right of the 
State was overshadowed or swallowed up by any pre-existing or para- 
mount federal authority, but because the people of the States themselves 
in their own organic law, had intelligently and wisely withheld* the 
power from their agents or government, by ordaining a different and all- 
embracing permanent rule as the least erring criterion of right, and com- 
prehensible alike to ali its citizens, whose property is taxed precisely 
in the ratio it protected it. Such a rule, it was doubtless foreseen, had 
to be but simply adhered to, in order to repress the biennial clashings 
and contests which spring up from the rivalries and the prejudices of 
different legislative interests—reducing thus its entire duty respecting 





*The deservedly high authority of Mr. Justice Woodbury having beep referred to, not on- 
ly here but elsewhere, as in contravention of the general conclusion at which we have arriv- 
ed; it is deemed simply necessary to extract from his separate opinion in the Passenger cases 
(7th Howard, 531) not only the pith and conclusion, but as we apprehend, the substance of 
the conelu-ion beyond which no enlighted American jurist or statesman would be found to 
commit himself. We of course make no commentary—simply denoting by italics the very 
exception which we have assumed may distinguish the case before us (under our peculiar 
constitution) from almost any which has previously passed the ordeal of the courts. Judge 
W. says: “‘ the power of taxation, generally, in all independent States, is unlimited as to per- 
sons at: things, except as they may have heen pleased, by contract or otherwise, to restrict 
themselves.”” So. also, Chancellor Kent states the true doctrine concerning the “rights?’ or 
the powers of the States, when speaking of them as exempt frem the control of the United 
States, thus : “The power of State taxation is to be measured by the extent of State sovereign- 
ty, and this leaves to a State the command of all its resources, and the unimpaired power of 
taxing the people and property of the State.” Itis trusted that it need scarcely again be ime 
pressed, that this and kindred conceded authorities can have no intelligent application ina 
ease like the present, where the question (with the author of this opinion, at least,) is not be- 
tween the State law and the constitution of the United States, but simply whether the people 
of the Staie themselves have seen fit, in their own organic law, to prescribe a mede or basis 
of taxation, to the spir.t of which the system cf the law in question is not only palpably re- 
pagnant, but of which it may be rendered wholly destructive. 


NRE eR SR maa A cle eres se inom ap gmenae” pee ieee mee 








SUPREME COURT OF MISSOURI, 





Crow et al vs. The State of Missouri. 


een gee aera ee een enn 











the revenue into a simple revision of the arithmetical calculations of the 
Auditor, based upon the official statistics of the probable amount of ‘all 
property subject to taxation”’ on the one hand, and the like probable re- 
quirements of the reasury upon the other. 

The section or line we are considering had therefore the additional 
reason to commend its adoption by the convention, that an adherence to 
its injunctions would absolutely save to the treasury, in the repression 
of days, or sometimes even weeks, of wrangling legislation, as much or 
more money than would probably be produced by any law which sought 
to evade or avoidit. We desire, therefore, that it be reimpressed and 
and remembered in this connexion, that the doctrine of ‘State rights” 
with which the question we are considering is sometimes unintelligent- 
ly confused and confounded, remains wholly untouched, although not un- 
considered, in the opinion heretofore, and now again rendered, The 
question then and now decided is, not whether the State has directly or 
indirectly relinquished this alleged “right” to the federal government 
but did her p-ople yirtually, or not, prohibit the exercise of such a pow- 
er by their own constitution—for their own security—preserving it 


thereby amongst the great mass of powers and privileges not del- 
egated to her government, but withheld and retained by her citizens, 


of whom the defendants and men of their class comprise a portion or 
part. 

It is not, perhaps, wholly unnecessary in this connexion to endeavor 
to attain to exact, and hence correct, ideas of a few general terms in use 
amongst us, but having different significations, in different countries, or 
under different forms of government, and concerning which indefinite or 
incorrect impressions may come to prevail, by even as simple a process 
as the reading of a single book. Thus, it is held by Blackstone, an em- 
inent British commentator, that “ sovereignty and legislature are con- 
vertible terms,”’ and that ‘one cannot exist without the other.” The 
idea, therefore, with those, whether in the legal profession, or out of it, 
who undiscriminatingly examine and imbibe alone the views of this ad- 
vocate of the unchecked authority of Parliament, would, perhaps, al- 
most, of course, be that the State of Missouri was not “sovereign” un- 
less her legislature was sovereign ; and there might, naturally enough, 
spring up with such an one a consequential bias in favor of what he sup- 
posed to be the implicated “sovereignty of his State” in her relation to 
the government or authority of the United States. Mr. Justice Story 
however, an equally accomplished American commentator, makes the 
matter sufficiently clear under our constitutions or forms of government, 
by holding that “in every limited government the power of legislation is, 
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or at least may be, limited at the will of the State, and therefore the 
legislature is not, in an absolute sense, sovereign.” The learned com- 
mentator yet further and still more perspicuously elucidates the differ- 
ence between the sovereignty of the people composing a State, and the 
sovereignty or authority of their mere government, and the partition of 
its powers, as follows: “But there is a more limited sense, in which the 
word [*State’’] is often used, where it expresses merely the positive or 
actual organization of the legislative, executive, or judicial powers.— 
Thus, the actual government of a State is frequently designated by the 
name of the State. We say the State has power to do this or that; the 
State has passed a law, or prohibited an act, meaning no more than that 
the proper functionaries, organized for that purpose, have power to do 
the act, or have passed the law, or prohibited the particular action. 
The sovereignty of a nation or State, considered with reference to its as- 
sociation, may be absolute and uncontrollable in all respects, except the 
limitations which it chooses to impose upon itself. But the sovereignty 
of the government, organized within the State, may be of a very limited 
nature. Itmay extend to few orto many objects. It may be unlimited 
as to some ; it may be restricted astc others. To the extent of the pow- 
er given the government may be sovereign, and its acts may be deem- 
ed the sovereign acts of the State. Nay, the State—by which we mean 
the people composing the State—may divide its sovereign powers among 
various tunctionaries, and each, in the limited sense, would be sovereign 
in respect to the powers confided to each, and dependent in all other 
cases. * * * The residuary sovereignty of each State, not granted 
to any of its public functionaries, is in the people of the State.” Book 
2, chap. 1, sec. 208.) 

The question, we repeat, therefore, when considered in reference 
to the rule of interpretation previously alluded to, and which of course 
excludes as “authority” the adjudications of other States where the 
power is either expressly conferred, or necessarily implied for what 
may be termed the silent reasons in this connexion before adverted to— 
such a question, we respectfully reiterate, appears to us to admit but 
asingle answer, and that is, that the legislature is not sovereign in the 
yespect here claimed for it, because the people of the State have chosen 
that it should not be. On the contrary, in the language we have quoted 
and adopted, the power is yet “in the people of the State,” and will 
temain there until they see fit either to amend their constitution or pro 
vide for a different expositiou of it. 

It results from these premises, that whilst in other countries the pri- 
vileges or —" to which the advocates of this measure assixe:- 
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late it here, are either extorted or otherwise proceed from the govern. 
ment or sovereign, it is the distinguishing boast of American institu- 
tions, that the people who uphold them are their own free agents, so 
far at least as not to be governed a hair beyond the line that was agreed 
upon by their fathers, and written down and signed in their constitu- 
tions. Whilst, therefore, it may be, as it is, a proud and noble boast in 
other States, that a majority of the people, i in this respect, and through 
their agents, govern themselves, it is deemed to be a prouder and yet 
more noble and secure one to a Missourian, that the people here have 
already permanently done so, whereby, in respect to that most impor- 
tant of all other considerations—namely, the power to tax him—he is 
beyond the reach or the possibility of injustice or of wrong, even by a 
temporary majority of ‘men of like passions with his own.’ In other 
words, American governments are precisely what their constitutions 
make them—no more—from which the inference is but naturally and 
readily deducible, that whilst in respect to the federal government all 
the States are equal, the right, or rather the authority conferred by the 
people upon the government of one State, may materially exceed those 
conferred by another people upon the government of another State. 
‘The constitutions we have thus spoken of being therefore but the poli- 
tical articles of agreement or association, by which the people of each 
State (themselves, alone, originally sovereign) agree to entrust certain 
powers and duties to certain designated agents, in order to carry un the 
limited sovereignty or government they have created, may it not be 
deferentially submitted, that if these constitutions were acted upon and 
administered in the spirit of fairness and candor in which they were 
most probably adopted, there would result but little comparative dis- 
agreement or strife, and even less complication or mystery, either in our 
policy orour laws? The fact, however, has become alike historical and 
proverbial, that like the mere private contracts or agreements amongst 
men, no sooner are they ratified and consummated, than the parties to 
them, each looking in the direction of his own prejudices, or his own 
supposed interests, seeks to establish, by degrees, such a practical cons 
struction of them, as best to subserve his own present or ulterior de- 
signs. If successful in such purposes, and they are for a period ac- 
quiesced in, it is of course not difficult to imagine either the time or 
the circumstances, when the magistrate or the citizen will be consider- 
eda bold one, if not indeed denounced as himself an innovator, who 
attempts to construe the constitution either by its own provisions, or 
by summoning’ to his aid the probable cotemporary reasons upon which 
it. was predicated, instead of adopting the constructive interpolations 
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to which it has been thus subjected. Is it, indeed, assuming too much 
to suppose, that we are not wholly exempt from that condition in refer- 
ence to the great question we are considering to-day— it being seen by 
reference to the first act upon the subject, which passed on the 12th of 
December, 1820; that the system which has so grown upon us as to be 
deemed longer insupportable, commenced with little, if any thing, more 
than varying the mere form of levying the usual or probable ad valorem 
tax of the constitution. ‘ 

We are not unaware, however, that it is the main argument in this 
case, that it is the “privilege” or the “occupation” of the merchant 


which is thus taxed, and which may be taxed, ad /ibitum, according to 


the mere discretion of the legislature; and as it is not improbable that 
the illegitimate latitude of signification which that term has almost imper- 
ceptibly assumed, even amongst intelligent and otherwise discrimina- 
ting men, may have produced, in some measure at least, the diversity 
of opinion which exists in reference to the question we are considering, 
it becomes our duty to somewhat examine it. It is therefore'in no dis- 
respectful or assuming spirit that we «leem it proper to premise, that the 
most earnest and solicitous investigation which it has been our occa- 
sional duty to bestow upon questions analagous to the present one, has 
left us without resourse or escape from the conclusion, that the judicial, 
no less than other departments of human government, yielding them- 
selves, at times, either sluggishly or imperceptibly to the miscalled ana- 
logies of what are hence mis-termed “authorities” —mistaken or de- 
ceptive, because perhaps rendered under political systems essentially 
distinguishable from their own—have laid the foundation for those sub- 
sequent radical errors of interpretation or construction, which can alone 
be arrested and corrected (if at all) by a respectful yet self-relying re- 
currence to great original principles, as constituting perhaps the only 
anchorage longer held forth for the rescue and restoration of the very 
system itself, as ordained by their fathers. 

- We have perhaps thus sufficiently denoted or anita that in order 
to render a rational or common sense exposition of what constitutes a 
“privilege” in this State, where the powers withheld from the govern- 
ment are reserved to the people at large, it is not necessary to encum- 


ber either the argument or the illustration with definitions or examples 


drawn from England, where, by the theory of the common law, what 
are there termed privileges, liberties or franchises, sprang from, and in 
many instances returned to the crown. As little will it be necessary 
here to repeat the international signification of the term “‘license,” or 
the reasons upon which the system was originally built up amongst bel- 
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ligerent States or nations. It will, on the contrary, suffice to state, 
that under our constitution or system of State government, we can con- 
ceive of no such thing as a privilege, or what is more professionally 
eJassab!e as a franchise, being made to embrace any species of general 
occupation, which a citizen may lawfully pursue under the general free- 
dom of the constitution. 

It results, therefore, that as under the constitution merely, the right 
to own and sell goods or merchandize was exactly the same as the right 
to own or sell any other property, such a right cannot be transmuted 
into a franchise or privilege, for the mere purpose which is here alone 
pretended, of realizing from the property, or the business of buying 
and selling it, a higher revenue—so that the constitutional question is 
the same, or must be decided upon the same principles, and in the same 
manner, whether it be applied to the right of the legislature to trans- 
mute the purchase and sale of such property into a privilege or fran- 
chise, for the purpose of doubly taxing it, or to doubly tax the mer- 
chandise at once, without such pretended transmutation. It is sub- 
stantially the same question—such a privilege as may be taxed for the 
purpose of mere revenue, (as here,) consisting alone of what may be 
termed new rights, devised and created by legislative grant, of which 
the permission to keep a toll-bridge, a ferry, a canal or a railroad may 
be mentioned as instances or examples. They constitute, in short, 2 
portion of the conceded prerogatives of the government or State, (the 
very point in controversy, ) carved out as it were and given to an in- 
dividual, an association or incorporation. For the exercise, enjoyment 
and protection of such a privilege, it is unquestionably competent for 
the legislature which grants it to prescribe the terms upon which it 
shall be exercised, and it would hence be no less incompetent than in- 
delicate for the courts to assume to review either the wisdom or the 
discretion of such enactments. Their more grateful and appropriate 
duty would accordingly consist in simply enforcing them. 

Except, however, in a class of cases which depend upon a principle 
wholly different from any which can be pretended here, (namely, the 
unfettered municipal or police authority of the State,) it is deemed 
evasive and incompetent for the legislature to single out the employ- 
ment in which any class of citizens may be engaged, under the consti- 
tution, and by annexing to its exercise penal prohibitions, (as in this 
case,) attempt to construe or convert its subsequent exercise or en- 
joyment into a “privilege” or “franchise,” to be paid for according to 
the unlimited discretion of the legislature. If this can, indeed, be 
done, we need but repeat the wholly deceptive and even contemptible 
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inefficiency of the constitutional guaranty in question; for it is but too 
strikingly obvious to be gainsaid or parleyed with, that if the right to 
sell one description of property, not injurious to the public morality, or 
otherwise within the exception above alluded to, may be thus legislated 
into a “‘privilege,” any and every thing else may be similarly transmu- 
ted into a “privilege,” and thereby, by undergoing so simple a process, an 
article worth an hundred dollars, or any other given sum, may be taxed 
a tenth of its value at one session, a fifth at a subsequent session, and 
finally as much or more than it is worth, whilst other property. of the 
same value may be taxed either not at all, or in a sum so nominal! as to 
be in mere seeming conformity to the constitutional requisition we are 
considering. © 

Unless, therefore, it be intended to assert and maintain that the tax- 
ing power of the legislature is virtually unlimited, it seems to us that 
the construction which assumes the legislative competency to create 
and tax “‘privileges”” or “occupations,” except for the purposes twice 
before alluded to and not pretended here, must be inevitably and wholly 
abandoned—leaving the license system of specific or extra taxation to 
its only legitimate functions under such a-constitution as ours, namely, 
its application to new and special rights or privileges legitimately cre- 
ated by legislative authority, and as a measure of police or municipal 
regulation. Considered in reference to this class of cases, we concur 
in a former judgment and opinion of this court, when one of that nature 
was pending before it, in reference to which it was held that ‘‘ whenever 
the legislature prohibits any calling or profession it ceases to be a law- 
ful pursuit ; and when the legislature do not prohibit it, but allow it to 
be exercised by certain persons, having certain qualifications prescrib« 
ed in the law, it then becomes a municipal privilege, which may be 
only exercised by those persons who have the qualifications and pursue 
the steps required by law.”” (Austin vs. the State, 10 Mo. 594.) 

The question there before the court, being the constitutionality of 
the dram-shop license, any remarks or arguments which the opinion 
may be supposed to eontain outside of the case made, or at furthest; 
cases of its class, would of course be no further authoritative or bind- 
ing than as they might commend themselves to the understanding or 
the reason of those who read them. Standing as the basis of this class 
of objects, upon a principle distinct from that of mere revenue, and 
concerning which the law-making authority is thus left comparatively 
without control, considerations involving the public morals, the public 
health and the general public security, will doubtless at once most 
prominently suggest themselves. No such question, however, being 
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here involved, we proceed to enquire yet a little further, whether the 
obvious purpose of the constitution, in respect to simplicity and equal- 
ity of taxation, can be frustrated and overthrown by the mere adoption 
of a different system, than which none,could perhaps be better designed 
to blind and cheat the people, under cover of their supposed indispo- 
sition, or incapacity, to trace it to its source and follow it to its inevit- 
- able results. 

No reflecting citizen need be told that in the end the consumers of 
the merchandise thus licensed or taxed, pay back to the merchant not 
only the whole amount of the tax he has been compelled to advance, 
but a per centum upon that amount exactly equal to the average profit 
on the goods themselves. In other words, the profit of the merchant is 
necessarily laid upon the stock of goods he has purchased, in such 
manner as to cover all the expenses he has had about them, whether 
in first cost, freights, licenses, or any thing else. No fair and up- 
sight merchant will deny this, and if he were even to do so, he would 
probably find few customers accommodating enough to believe him. 
Suppose, then, the average profit which the inerchant is compelled to 
lay upon his stock, in order to cover bad debts and every thing else, be 
but twenty per cent. on his goods, we thus establish the rate of interest 
which the people pay to theit merchant for advancing that portion of 
the revenue for them—thus demonstrating that the indirect and unequal 
method of raising revenue by that system of taxation is by far the most 
expensive that could well be adopted. To illustrate: Assuming that 
$50,000 is thus annually advanced to the collectors by the merchants, 
the increased aggregate addition to their bills against their customers 
(in consequence of the license tax) would of course be $60,000, and 
this sum, according to the usual course of trade and business, is pay- 
able by the customers alluded to, to their merchants, about the same 
time of the year that their more open and direct taxes are payable to 
their various collectors. It being thus apparent that every citizen who 
thus contributes to the treasury through his merchant, pays at least 
twenty cents.in the dollar more than if he were to pay it in an open and 
direct manner to the collector—a process which all can understand, and 
about which there can be no mystery—what solitary substantial con- 
sideration even of policy or expediency, can be adduced for pushing such 
a system beyond the design of realizing from its application amore cer- 
tain collection of the merely constitutional or general ratio, to which 
such property is also additionally subjected. by the proviso in question. 

But let us still further demonstrate the inequalities to which such a 
system is always liable, and in doing so furnish yet another reason 
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which may be supposed to have had its weight with the convention, in 
inducing them, as they doubtless intended, to guard against it by the 
strong and emphatic line we have so often quoted: There are doubt- 
less in the State many thousands of families, who, having no land, and 
perhaps but little else to be protected by the government, should be 
comparatively exempt from taxation for that purpose. Their necessities 
or their avocations, however, oblige or induce them to supply them- 
selves from the stores of merchants in even a heavier degree (many of 
them) than some of the more wealthy classes have to do—so that, in 
this point of view, the citizen who may be compelled to rely upon his 
daily avocations or employment for the maintainance and support of his 
family, pays even a greater proportion of this branch of the State and 
county revenue, than the comparatively well-off man who has none. If 
a worse or more unequal and oppressive system can be conceived of, 
than thus to apportion one branch of the taxes of the people according 
to the size of a man’s family, instead of the size of his estate, we are 
fain to confess the obtuseness of perception which prevents us from dis- 
covering it; nor can we believe that the convention could have im- 
agined it possible that they had left the legislature invested with the 
constructive authority, not only to adopt such a system whereby to col- 
lect the constitutional ad valorem to which “ all property ”’ should be 
subjected, but to make it an excuse for thus doubling the taxes upon 
thousands least able to bear them, and yet further indeed, (as the argu- 
nent here implies,) to levy thus the entire revenue of the State! 
Whilst a volume would little more than suffice to trace the varying, 
sometimes uncertain, scarce noticed, yet always iniquitous conse- 
quences of such indirectness of veiled or indirect taxation, all of it 
may be nevertheless supposed to have weighed with the convention 
who founded our system, and who, but intelligently realizing the great 
and all pervading truth, that “‘no people can be strictly free whose 
trade is not free,” intended to exempt ours, as far as practicable, from 
the indirect shackle and the ramified injustice of the unfair and oppres- 
sive laws in question. 

We will restrict ourselves, therefore, in this connexion, to a single 
additional example of their injustice and inequality, and even that will 
be introduced more than any thing else for the purpose of connecting 
with it a suggestion which we conceive to result as a corollary from the 
decision we are about to render. It is seen by the report of the Au- 
ditor, that considerably more than half the sum derived from license was 
last year paid by the merchants of this city. It is, indeed, most prob- 
ably the fact, that the wholesale dealers alone pay one half the whole 
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amount. It will at least suffice, for the sake of the argument, to assume 
that they annually pay $25,000 as the State, and double* that sum 
as the county levy, upon their aggregate licenses. As their profits con- 
sist wholly upon their sales to the retail or country merchants, and as 
that of the retailers consists’ wholly in their sales to their customers, 
each citizen of the State at large can estimate for himself how much 
and in what disproportion even to the citizens more iamediately inter- 
ested, he is thus forced to contribute through his village merchant to the 
treasury of the county of St. Louis, and decide for himself, without the 
authority of alaw book, whether found in a library or inadvertently 
misapplied ia a newspaper, whether a system thus devised and thus 
operating, can be upheld with even seeming professions of respect for 
the great principle of equal and open taxation, according to the value 
of “ property,” as provided for, ordained and written down in his bill 
of rights. 

Having thus demonstrated that under any and every view of the case, 
it is the consumers and not the merchants who ultimately pay these in- 
direct, unequal and most odious assessments, whilst the latter may well 
enough resist, and complain as they have done, that they are compelled 
to advance for their customers a double or a four-fold tax upon the 
‘¢ property ” which the daily wants of the country require to be sup- 
plied, just as other necessaries of life are daily supplied, we are never- 
theless unable to perceive, at least as a general proposition, what just 
or equitable claim they could present, for having reimbursed to them, 
either from the treasury of the State or the treasuries of their counties, 
even the acknowledged excess of taxes they have thus advanced, but 
which the reasoning employed discloses to have been added to the cost 
and charged to the consumer or purchaser. _ This question is not, how- 
ever, judicially before us, and as we suppose it probably never will be, 

he proposition need scarcely be further elaborated. 














*T he first section of the fourth article of the revenue act of 1845, is in these words: 

* ‘Theseveral county courts are empowered to levy such sum as may be annually necessary 
to defray the expenses of their respective counties, by a tax upon al! property and licenses made 
taxable by law for State purposes ; but the county tax shall in po case excced the State tax. on 
the same subject of taxation, more than one hundred per centum for the same time ; but the coun- 
ty court of St. Louis county is empowered to impose an additional tax, not execeding. »ne twen- 
tieth of one per centum, if they deem it necessary, in order to pay jurors summoned in the several 
courts of said cvtnty ; which tax, if imposed, shall be applied te the payment of jurors only.” 

It might be as readily demonstrated that the mere injustice of thus enforcing the pay ment of 
even a concededly constitutional tax upon property designed solely for the consumption of other 
people, (and upon which they, of course, ultimately pay the whole tax,) by no means stopsshort 
with the extra tax thus authorised to this county. As, however, the va-ious taxes which are levied 
upon the same property by she authorities of the city, are probably enough derivative from the 
municipal authority of the legislature herein before aliuded to, that subject is, of course, beyond 
the scope of legitimate inquiry here, and might, therefore, have remained unadverted to, even 
thus briefly, except as perhaps sufficiently suggesting the inapplicability of a por:ion of the argu 
ment which has been filed at the present term by the counsel for the State. e 
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A more appropriate connection, however, may not present itself, in 
which to answer the argument sometimes advanced in favor of this in- 
direct taxation, which is, that however enormous, the people pay it wil- 
lingly, inasmuch as no one is compelled to buy the goods thus taxed 
unless he sees fit. The same argument, precisely, (if it be an argu- 
ment,) would apply to the payment of the more ordinary taxes of the 
country, namely, that those who do not like to pay them can move away 
from the county, the State, or the city, which inflicts or imposes them. 
We have previously intimated that in the present structure, or rather 
under the present wants of society, the cottons, the coffee, and other 
articles from the shelves of the merchant, are as indispensable to the 
comfort and the support of families, as almost any thing else that is 
taxed; and it results, therefore, that the customers of stores, upon whom 
falls the ultimate oppressive weight of this unconstitutional legislation, 
have scarce more option in evading or avoiding it than if the tax upon 
them were direct instead of indirect. 

Recurring to the line of argument, from which we have somewhat di- 
gressed, may we not respectfully inquire why, for what sufficient end or 
object, was this provision inserted so formally, and so solemnly in the 
declaration or Bill of Rights, if the construction contended for be at all 
correct? If the legislature has the power to declare what property 
shall be ‘‘subject to taxation,” and to impose all the burthens of gov- 
ernment upon a single species of it, or upon one or more vocations, 
callings or professions, and exempt all others, and is restricted only to 
an equal ad valorem tax upon the same kind of articles, then the unlim- 
ited power to over-tax any article of property, without the slightest re- 
gard to its value, must follow as a necessary inference, and this provis- 
ion in the Constitution become, of course, an openly contemned absurd- 
ity, as well as a practical nullity. The legislature may declare, for in- 
stance, that cotton fabrics shall be subject to taxation, and impose atax 
of one or five per centum oa such “merchandize,” and in the same act 
declare that woolen fabrics shall be exempt from taxation, or pay but 
the nominal sum which may for the time be charged upon other general 
property—or vice versa—thus establishing an unjust and unequal rule 
of discrimination, by which property will be taxed not according, but 
in utter disproportion to its value. We deem that the Constitution 
scarce less expressly forbids this, than it does the suspension of the 
writ of habeas corpus; for, independent of the rule of construction 
heretofore alluded to, which restricts the agent to the method designa- 
ted, and (where imperative, as this is,) excludes all other methods, Jan- 
guage could scarcely be more explicit or direct, or when considered 
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with reference to the historical reasons already briefly adverted to, less 
susceptible of any other construction than the one enforced by the words 
themselves. The Declaration of Rights, especially, in which the in- 
junction or guaranty is preserved, was drawn up and adopted, confessed- 
ly and only to preserve unimpaired the principles of liberty and equal- 
ity on which our government was designed to be founded. The lessons 
of all antecedent history had taught the framers of the Constitution the 
necessity of providing guaranties for religious freedom; for the admin- 
istration of justice without sale, denial or delay ; for the liberty of the 
citizen and the liberty of the press; for the freedom of elections, and, 
in the same enumeration, for that equality of taxation, which is alone 
in issue here. The same historic voice, moreover, which led them to 
regard it as of the greatest moment and importance, that the right of 
trial by jury, the liberty of the press, and the inviolability of private 
property, should be placed beyond legislative control or the ever vary- 
ing prejudices of the hour, must have impressed upon them with equal 
or even greater force, and as of the last importance (as otherwise hav- 
ing and holding a mastery over all other guaranties) to close up irre- 
vocably that main avenue to wrong and oppression, which legislative 
tyranny had in all ages resorted to—namely, the abuse of the power to 
tax! From the time when Hampden and his compeers, by refusing to 
pay ‘“‘ship money,” aroused England to a defence of popular rights, 
down to the period when the American colonies denied and resisted 
the asserted right of the British Parliament to tax them without limit, 
or, “in all cases whatsoever,’’ the minds of reflecting statesmen had 
been studiously and solicitously directed to the great and all-embracing 
question of taxation, as most concerning and most affecting the ulti- 
mate liberties of the people. 

It is, therefore, that although it will not of course be expected that in 
a mere judicial opinion there should be reviewed at much length the 
historical argument thus again suggested, it may be appropriate enough 
to so far condense an outline of some of the most prominent modifica- 
tions which become apparent from a chronological review of the his- 
tory and laws of a single government—and that the one from whose op- 
pression our own has sprung. It will be thereby perceivable, that 
amongst the radical changes which the so-called British Constitution 
has undergone, the great question of taxation was but too fearfully and 
oppressively prominent in all the causes which concurred to pro- 
duce it. 

With the introduction of the feudal system into England, came va- 
rious modes of exacting or extorting those revenues, by which the sub- 
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stance of the people was swallowed up and devoured, to pamper the 
monarch and the ascendant few by whom they were devised. It is not 
necessary, of course, to trace the encroachments of “Royal Preroga- 
tive” upon the life and the liberty of the subject, but to refer simply to 
its encroachments upon his rights of property, by the mere resort to 
disingenuous and unjust systems of taxation. It is true that under that 
Constitution there was waged for centuries a fierce and relentless strug- 
gle between the Monarch, on the one hand, and the Parliament and the 
people on the other—the general question we are here considering as- 
suming various shapes, according to the particular grievance at the 
moment complained of; but with that controversy our subject has of 
course no further connection than as denoting the abuse of the power 
to tax, whether perpetrated by the King or the Parliament. 

The contest was at first necessarily waged against the royal claim, as 
the monarch in the exercise of his then asserted and generally con- 
ceded prerogative, determined for himself, without the intervention of 
parliament or council, the mode and the measure of taxation. It need 
scarcely be suggested, therefore, that during the long period in which 
such a prerogative was exercised, both English history and English law- 
books, became but too replete with the stories of the most varied, 
stealthy and outrageous exactions. Contenting ourselves, from neces= 
sity, with the branches, or titles alone, of some of the most prominent 
ones—in as much as a chapter would be necessary to explain the fla- 
gitious pretences, and the oppressive bearing and construction of many 
of them—we find them written by Blackstone, thus : 

“‘ Custody of the temporalities of the bishop, corodies, tithes in ex- 
tra parochial places, first fruits and tenths of spiritual preferment, rents 
and profits of demesne lands of the crown; the various profits and 
commutations growing out of military tendres; escuage ; scutage 5 
talliage ; wine licenses ; forest laws with their amercements ; deodands ; 
forfeitures and amercements through courts of justice; fumago cus- 
toms ;-prisage and butlerage; right to all royal fish ; all wrecks; ton- 
age and poundage ; treasure trover; waifs; estrays; bona confiscata; 
escheats ; custody of idots’ estates ; putveyance ; (subsequently com- 
pounded for beer license,) game laws; servile fruits and appendages, 
such as aids, reliefs, primer seisins, wardships, marriages, fines for 
alienation, &c., &c.” 

These constituted, as already intimated, a portion of the elements or 
subjects of British taxation, under the exercise of which a system of 
servility grew up which ages have subsequently but comparatively 


overturned. The charter of Henry the First promised a seeming relief, 
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but was apparently forgotten by his immediate successors. Passing, 
therefore, over the history of the struggle prior to King John, we re- 
fer to the Magna Charta and the Charta de Foresta, as demonstrating 
that the abuse of the taxing power at that period contributed its full 
quota to the noble uprising which wrested from the crown those 
“ Declarations of Rights” that have served as the sources or models of 
ull subsequent ‘Bills of Rights ”—whether in England or in our own 
country—in the National Convention of ’87, and gaining ever after- 
wards, reaching perhaps their first full and explicit recognition, in the 
‘‘ Bill of Rights ” annexed to the constitution of Illinois,* 1818, and af- 
terwards in our own constitution in 1820. 

By the English charters alluded to ‘‘ many grievances and encroach- 
ments of the Crown in the execution of forest laws” were provided 
against and redressed, as were also ‘“‘many grievances incident to feudal 
tenures,” including “ unreasonable amercements, illegal distress by 
the Crown, purveyance, and pre-emption, exclusive grants of fisheries,” 





*By reference to the digest of Mr. Geyer, containing a compilation of the revenue laws 
which were in force at the time the convention was in session, it is seen that ‘all property 
then subject to taxation *’ was not “taxed in proportion to its value.” Not unly were many 
things of value, and which were of course under ihe protection of the government and the 
laws, wholly exempted from any of the burdens of government protection, but the inequality 
in respect to the things taxed was in many points of view glaringly and even ludicrously un- 
equal. Thus, while some lands were taxed sixty cents for every hundred arpens, and others 
twelve and a half cents for every hundred arpens, town lots. together with the houses and im- 
eee upon them, and dwelling houses in the country, were taxed thirty cents for every 

undred dollars worth. Slaves above ten years old were taxed sixty-two and a half cents, 
whilst pleasure carriages were taxed one dollar and a half for every hundred dollars at which 
they were valued. Stores, for selling and retailing merchandise, were taxed fifteen dollars 
for every six months, and pedlars fourteen dollars—the goods themselves paying no ad valo- 
rem. ‘Stud-horses” were taxed “the same they stood at,” and saw and grist-milis, tan- 
ay and distilleries, forty cents on the hundred dollars! Nothing, indeed, seems to have 

een taxed “in proportion to” the “value” afterwards ordained in the constitution—the 
articles that did pay an ad valorem tax having itimposed upon them in different proportions 
ote to the discretion of the legislature or the county courts. It being with such laws 
as these before them, practically recalling the more general history of unequal and oppres- 
sive taxation already alluded to, that the convention wrote it down and signed it in 'heir con- 
stitution that “all property ” should “be taxed according to its value,’ could its authors 
have reasonably anticipated that thirty years would not only suffice to supplant so plain and 
imperative a rule as was agreed upon by them and ratified by the people, but to introduce a 
practical construction of the constitution, asserting the legislative power to restore the very 
— they sought to repress and forever interdict? Could this have been anticipated by 
those who only forbore to write it out at once that “all property shall be taxed in propor- 
tion to its value,’’ purely because there were several descriptions of land in the State, and to 
be afterwards located, which they were prospectively agreeing on the same day, and in the 
same breath, by their ordinance or compact witli the general government, they would not 
tax, With this reason for the additional words “subject to taxation,” can even a reasonable 
doubt be entertained but that they regarded * all’? other property as ‘‘ subject”? or liable to 
taxation, and that, in fact, it was so? To hesitate or to doubt in reference to such a vropo- 
sition 1s, to our minds, equivalent to the seeming distrust which recognizes the conclusive- 
hess of no reasoning, nor indeed of demonstration itself. Why else, may it not be respect- 
fully enquired in connection with this merely verbal analysis—why else did the convention 
employ the verb instead of the participle, to denote their meaning—the term “subject,” (or 
‘‘liable,””) instead of the term ‘+ subjected,” (or “ made to pres they intended to 
include only such property as the legislature subjected to taxation? Can philologist or 
grammarian satisfactorily answer even this? 
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&c. Thus, ‘‘scutage,” for instance, which the King had been arbi- 
trarily levying upon the land-holders, was by the Magna Charta ex- 
pressly denied to the monarch, unless first imposed by the common con- 
sent of the council of the realm. So, in the charters of Henry the 
Third, there were in many respects similar provisions, although the re- 
striction above was again essentially modified. Under Edward the 
First, and his grandson, it was at last expressly provided, that the King 
should not take any aids or tasks, any talliage or tax, but by the com- 
mon assent of the great men and Commons in Parliament. A great 
concession for that period was thus obtained. And so we might pro- 
gress with the alternations of this continued struggle to the period of 
the accession of Charles the First. A few additional facts, however, 
to illustrate the single point at which we aim, will here suffice. 

In the time of Henry the Seventh, the celebrated Star Chamber, 
court or council, was remodelled with reference to the most extended 
oppressions, of which the more facile exercise of a tyranous and unre- 
strained authority over the ‘‘ property ” of the subject, may be said to 
have constituted the aim or the concentration of the whole. The 
author already alluded to informs us, that the marked feature of the 
reign of that prince was “that of amassing treasures in the king’s 
coffers by every means that could be devised,”’ and that all laws were 
framed and construed accordingly. This exercise of unjust and des- 
potic power was resorted to under different phases and in different de- 
grees by subsequent sovereigns, until Charles the First, regardless of 
the petition of right, revived the Forest Laws, upheld and enlarged the 
powers of the Star Chamber, and in the most unblushing and arbitrary 
manner resorted to levies of tonage, poundage, ship-money, &c. 

We have already alluded to Hampden and others, under whom began 
the struggle by which that monarch first lost his life, and his house its 
throne. Passing thence to the Restoration, it is seen that Charles the 
Second was compelled to approve many laws for the removal of taxes, 
and to disclaim the various oppressive prerogatives insisted upon for 
filling the coffers of his ancestors by unjust taxation of the people. 

The revolution of 1688 gave birth to the ‘Bill of Rights,” which 
again provided many wholesome restraints or checks upon the power to 
tax, and may hence perhaps be considered, in connection with the prior 
revolution of 1644, to have settled (in the main, at least) one great 
question of taxation, namely that the King should not tax the people 
without their previous consent through the Parliament or Legislature. 
From that period, therefore, the abuse of the taxing power may be con- 
sidered, under that government as under ours, as being mainly of legis- 








PS i 















































SUPREME COURT OF MISSOURI, 





Crow et al. vs. The State of Missouri. 








lative usurpation; and it will be seen that as the royal power over the 
creation of revenues diminished, parliamentary assumptions grew up 
and increased in proportion, until that body, at last claiming to be om- 
nipotent, (as is virtually claimed for the legislature here,) and repre- 
senting as it always had the wealthy alone, (and even that class 
unequally and unfairly,) there was brought about a yet more glorious 
revolution, of which we shall remark a word hereafter—our object being 
to demonstrate that the question we are here considering, is but a mod- 
ification of the struggle which has existed from the days of Wil- 
liam the Conqueror, as well under Legislatures as under Kings, re- 
specting the legitimate basis or right upon which men are taxed at all, 
except in the proportion or ratio in which they are protected. 

A brief reference to parliamentary taxation is deemed sufficient for 
that object—it being, as already intimated, to illustrate merely the pro- 
gress of astruggle which ever has existed and ever will exist, respect- 
ing the proportion in which one class of men may tax another class of 
men, (whether directly or indirectly, ) unless the basis be definitely and 
definitively written down and fairly lived up to, under written charters 
or constitutions. Under the general names of “aids, subsidies and sup- 
plies,” the parliament imposed, amongst many others, the following 
revenues: Land tax, malt tax, customs or duties, tolls, tributes or tariffs, 
payable upon exports or imports, poundage; aliens duty, excise duty, 
salt duty, postage, stamp duties, house and window taxes, tax on ser- 
vants, taxes on hackney coaches and chairs, duty upon offices, pen- 
sions, &c. The land tax was not assessed “‘in proportion to its value,” 
but by the least defensible and most arbitrary rules, and the same may 
be said of the custom or duties upon exports and imports—substantially, 
in one sense, the question before us here. Nor had the excise imposed 
by them any just reference to the “value” of the article taxed, where- 
fore even Blackstone was constrained to admit that “their rigor and ar- 
bitrary proceedings seemed hardly compatible with the temper of a free 
nation.” If, therefore, an eminent British jurist, holding as we have 
seen to the absolute omnipotence of the legislature of that kingdom, could 
not forbear a reprehension of the inequality here complained of, what 
would seem to be denoted as the judgment or the commentary of an 
American judge—and of such, most especially, a judge of last resort 
in a State whose constitution is believed to have been among the first 
in which there was specifically, and as we think unconditionally, inter- 
posed between the governed and their government, the only practica- 
ble guaranty for that absolute justice and equality of taxation, at which 
previous revolutions and conventions had unpropitiously, and therefore, 
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f but unsuccessfully aimed. Admitting if the power exists, that-how- 
P ever much a judge may deprecate, he cannot interpose to prevent its 
: exercise, it has been the single object of the summary review, which we 
a will not further protract, to group together a few only of the more pro- ‘ 


minent historical considerations which may be fairly assumed to have 
influenced the men of the convention, to write down the single im- 
’ perative and unambigous line they have left us, respecting a subject 
which we have seen by the merest glance at its history in a single gov- 
ernment, has been ‘‘the fruitful mother and foodful nurse of mischiefs 
monstrous and innumerable.” 

Not England alone, however, but France, and other European na- 
tions, under the maddening and despondent pressure of financial strug- 








4 gles, and financial wrongs, had witnessed a resort to popular violence f 
P as the only mode apparent to the people for a redress of their griev- l 
‘ ances, so that it has, in modern times, passed almost into political axiom, 
: that in constitutioual or comparatively limited governments, the rights i 
| of the people are most generally, because the most stealthily, assailable 
‘ and assailed, through gradually increasing abuses of the taxing power, i 
’ and that revolutions but follow (almost naturally, as it were, ) and close ll 
, for the time the overgrown and ramified abuses which come at length i 
: and inevitably to be realized in the maturity of an all-embracing and i 
‘ hence all-pervading development. The duty and propriety, therefore, 
; of inserting in our bill of rights—the dagna Charta, as it has been i 
‘ termed, of our constitution—a sure and unambigous guaranty against i 
even the possible abuses of such power, was doubtless as apparent to | 

the understanding, as it seems to us to have been imperative in the will, 

‘ of the wise and partiotic men who laid the foundations of our system. 


They had seen that in addition to the lessons of English history above 
condensed, the Parliament of England had asserted the unlimited right 
to tax their fathers, and that the power was heroically resisted, not be- 
eause the comparatively paltry sum imposed was too burdensome for 
them to bear, but because it was the assertion of a principle—a differ- 
ent modification of the principle here, but still a principle—which, (i. 
not resisted) would draw to it and with it an absolute and unrestrained 
control over the “property of the colonists.”? It being, in short, the 
resistance of such a principle that eventually made us free, and can 
alone preserve us so, it was with wise and patriotic forecast, that the 
authors of our own great charter or bill of rights sought to close and 
forever bar that broad and specious doorway through which a thousand 
evils had poured upon other lands, and which,before their own eyes had 
well nigh served even the original confederacy of these States, before 
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it ultimately gave place to our present “more perfect union.” This, it 
is but assumed in this opinion, they have done, by laying down as the 
undeviating rule of taxation for the purposes of general revenue, the 
only equal, just and secure one we have so often quoted. “Would it not 
indeed, have been strange, at that comparatively advanced and enlight+ 
ened era, and whilst guarding as they did agianst the other proverbial 
abuses of government, had the authors of these other provisions to se- 
cure comparative individual freedom in connextion with popular rights, 
overlooked this subject, confessedly the most mischievous and direful 
of either ancient or modern times? Would it have been less strange, 
had they, either intentionally or incautiously, left it open to the con- 
struction here contended for, seeing, as we have seen, that what they 
have there written is the only line or syllable they have left us upon 
the subject of revenue, and hence the only barrier interposed by the 
constitution, between oppression, and the creation of favored interests 
and classes on the one hand, and the rights and equality of the people 
on the other. 

We have elsewhere already remarked, that the question to be passed 
upon here, (and soon, thence it may be added, to be passed upon by 
the people, ) is not whether the legislative department of the govern- 
ment, periodically elected by themselves, will probably lend themselves 
to the perpetration of any or all the wrongs enumerated or supposed, 
but whether the constitution of the State, shall be held by all depart- 
ments of its government, to mean what it says? Upon our own minds, 
we are fain to confess that the subject has so grown and fixed itself, 
that we deem it almost inexplicable how so just and beautiful a politi- 
cal and legal principle should any where be held to involve even the 
slightest mystery, or that the force of its plain and simple application 
to the case before us should be less clearly apparent. That a system 
of taxation should have crept upon us, whether by inadvertence or de- 
Sign, or in part by both, by which one citizen pays, under the most 
favorable circumstances, more than twice as much in proportion to the 
value of his “property,” as his neighbor pays for other ‘“‘property” of 
exactly the same “‘value”—the law, in the meantime, protecting one no 
more than the other—and that it should, nevertheless, be considered as 
even arguable that such legislation is not in derogation of the constita- 
tional injunction that ‘all property shall be taxed in proportion to its 
value,” has caused us to doubt whether it be longer possible to ‘adapt 
human language to the assertion or maintainance of human rights. 
Looking in this connexion to the case made by the record alone, and 
giving to the State, for the sake of the argument, the benefit of the con- 
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struction for which its counsel contends—namely, that the constitution- 
al provision in question does not: apply until the property is subjected 
to taxation by the legislature—still much of the property of the defend- 
ants was so “subjected” (in breaking it up for country dealers) under 
the 10th section of the law we have previously quoted. There would 
seem therefore no resource in this case, save it be in the yet broader 
position assumed by the counsel for the county in their petition for a 
rehearing, which is, that the constitution does not even require that all 
property which is assessed and taxed in the ordinary manner shall be 
taxed the same per centum upon its value, but that each kind of proper- 
ty may be taxed, each ata different per cent. or rate, provided that the 
sum imposed bear simply a proportion or per centum according to 
‘‘value.”?. Whilst this construction has at least the merit of contem- 
ning boldly and directly the more broad and general application which 
was affirmed for the guaranty in question by the terms of our former 
opinion, and of marching openly to its object through the medium of 
direct and undisguised discrimination, in reference to the different pro- 
perty of different citizens, - it is deemed here a sufficient reply to such 
an assumption, that the constitution does not say every different kind of 
property, or every <ifferent class or article of property, shall or may 
be taxed, some in one and some in another proportion to its value, as 
compared simply with other articles of the same class or kind, but sim- 
ply and unambiguously “all property.” 

Whilst, therefore it would seem to have been the object of the peo- 
ple, in the great and all-embracing provisions which they thus caused 
to be engrafted upon their constitution, to provide against the prover- 
bial and pre-existent evils vf unequal taxation, with reference not only 
to those herein historically alluded to,. but also, as having afflicted them- 
selves under their territorial organization,* and probably the fathers of 
some of them in the older States from whence they came, the con- 
stRUCTION of their work, as here contended for, not only defeats this 
natural and noble purpose, but fixes upon the convention either the 
unpatriotic object, or the degrading igorance, or both, not only of em- 





*inthe profound dissertationcf M. De Tocqueville, an eminent French author, upon the 
institu! iots of this country, he expresses the conclusi n with equal force and wisdom, that 
“if the trce institulions of America are to be destroyed, it will be owing to the tyranny of 
majori' es driving min vities to desperation.” Of similar opinions are a number of the most 
eminent and disinterested English writers npon the same subject; and it may not, perhaps, 


be und: ferential or improper to add, that the history and result of the political agitation 
throug! wbich the country has been called to pass during the last few years, must have in- 
clined ‘he minds of most reflecting persons to the conclusion, that however much may be 


predicated upon the patrioti-m, fraternalness and mere justice of political communities, there 
ean be no security equal to that of the constitution, ard hence .no errors (even) so safe as 
those which may be committed in ceference to ity supposed restraints or guaranties.” “The 
world is governed Too MUCH.” 
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balming (as it were) this very evil, but with seemingly dividing it 
beforehand, with malignant prospective gratification, into castes and 
classes, according to their alternate hour of legislative domination ! 

Let us suppose, however, that this was the true design of the con- 
vention, and that the true reading of the clause in question should 
hence be, that no citizen should be thus plundered of the money or the 
property he had acquired, singly, but that it was merely authorized by 
the constitution, that the oppressive legislation complained of by the 
defendants, might be wreaked at one session upon all owners of land or 
slaves in a body, and at the next one upon all owners of merchandize 
in a body, and so on, and that (according to the construction contended 
for) any of these kinds of property could be held to mean ‘“‘ad/ proper- 
ty”—what then? Even such a construction could not redeem or help 
the case we are considering, because by the laws which are here alone 
complained of, the property of one merchant in this city may be taxed, 
for State and county purposes alone, a dollar and a quarter on every 
hundred dollars’ worth, whilst even the same description of property 
belonging to another merchant pays at most (and that but construct- 
ively, through the land and labor which produced it,) but the consti- 
tutional or uniform ad valorem of, at the utmost, sixty cents on the 
hundred dollars worth. We argue not here this question of construc- 
tion or assumption, seeing that in no view of the case can merchan- 
dize which is of the ‘“‘growth, produce or manufacture of this State” 
be held to be taxed as other merchandize is—so that even the extreme 
class argument of construction fails in its office here, requiring the 
helping hand of the judgment by which we shall strike off the excess,* 
to give it proper application. Driven, therefore, from that, should the 
mind, “convinced against its will,” wander again to the pretence that 
it is the occupation or the business, and not the property at all, which 
is thus taxed—if the subject can thus, and thus only, be rescued from 
the plain and honest grasp of the constitution, and if such a distinction 
is allowed to have the force contended for, it need not of course be fur- 
ther, because it has been already but too redundantly demonstrated that 
the constitution itself stands self-annihilated—at once a pander and a 
prey to the corrupting legislation of castes and classes, instead of being 
alike the palladium and the protection of all. 





— 


*It may be incidentally remarked that it 1s in this point of view alone, and in view of the 
rendition of the judgment we propose, that whatever may be thought of the policy of the 
amended reverue act of the 10\hof March, 1849, in respect to money on hand, invested, due, 
&c.,its provisions being equally applicable to all classes of cit:zens, and restricted simply to 
the general advaiorem upon other property, the tax thus imposed seems to possess at least 
the sacction of sufficient seewing conformity to the constitutional rule, to be sustainable and 
sustained before a court which abrogates the license tax here in issue, purely because it is 
ap unequal or discriminating one. 
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it The last position which perhaps claims our consideration in the peti- 
id tion for a rehearing, and which has also been renewed and enforced in 
the written argument which has been filed for the attorney for the 

n- oF county at the present term, is, that as the amount of the merchant tax 
Id is graduated not by the goods he has on hand, but by the amount re- 
ne ceived fur sale by him during the preceding six months, the assessment 
y complained of is not a tax upon his property. Whether the true de- 
he sign of this mode of levying the tax was, by thus ascertaining the pro- 
” bable amount of the merchants’ business to arrive at the like probable 
- amount of merchantable property, or goods, he would receive during 
ed the succeeding six months, and levy and collect a tax upon that; or 
‘a whether it was designed as a tax on the property already received, 
Ip need in no sense perplex the understanding, or receive here judicial | 
ae solution. The effect is the same, to-wit, a tax upon “property,” or 
d, “f° upon a citizen, because he owns property and claims simply the right 
ry to sell it as other citizens are permitted to sell theirs. In practice, it 
ty is known that the new merchant, before he can legally sell a dollars’ 
ol worth, is compelled to take out his license—paying therefor the fee and 
i- the taxes—but if it be even as contended for by the counsel for the 
he county, the same principle prevails in the more ordinary assessment of 
» general property, namely, that the citizen gives in and pays for what he 
a= had on the Ist day of February, in each year, whether he continues to 
”? own or has disposed of it at the period of assessment. We perceive 
1e nothing, therefore, in this point of the argument, to in any manner 
he embarrass us; but on the contrary, it seems to us to be thereby the more 
»* fully demonstrated, so far as the argument is relevant at all, that if the 
he one be a tax upon property, so is the other. 
at We might perhaps justifiably enough here rest and conclude the rea- 
ch soning which it has become our duty to render upon the question in is- 
m. sue, but as other suggestions have been thrown out in connexion with 
= the discussion the subject has elicited, which have not been perhaps as 
att fully remarked upon as their importance may seem to deserve, it may 
at be proper, at least not unjudicial—to yet briefly advert to the conse- 
a quences and conclusions to which they but legitimately and inevitably 
ng tend. 

Except as assumed in the argument, or as necessarily resulting from 
he an affirmance of the power to pass the law under consideration, the 
“4 proposition that it is competent for the legislature to subject only the | 
ed property it pleases to taxation, and to levy and collect the entire reve- if 
ind nue of the State from a single species of property, is not judicially pre- 


\ sented for consideration bere. It may not be improper, however, to 
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essay such a demonstration of its fallacy, if not indeed its danger, as 
may serve to leave the real question before us without the slightest 
countenance from the construction thus collaterally or incidentally 
brought to its support. 

If the legislature possesses the power thus asserted for it, to desig- 
nate a particular species or class of property, and renders it alone 
“subject to taxation,” it results, of course, as heretofore demonstrated, 
that they might not only levy and collect the entire revenue from slaves, 
(as an example, ) but they might, with the same exemption from criti- 
cism (as a question of mere power) direct that it should be levied and 
collected off of the value of female slaves, or slaves hereafter to be 
bruught into the State, ur slaves within a given age—between twenty 
and fifty years, for instance—thus practically emancipating or driving 
away all within those ages, and indeed all ages, notwithstanding there 
is an express constitutional guaranty tothe contrary. We allude to this 
description of property, and to the guaranty concerning it, mainly for 
the purpose of demonstrating how wholly at the mercy of an undefined 
an unrestrained power to tax are all other guaranties of written consti- 
tutions, and thereby the more conclusively to justify our previous as- 
sumption, that the guaranty of equal taxation, which we are here con- 
sidering, constitutes by far the most vital provision in the constitution. 

As little would it avail under the latitude of construction we are here 
proposing, that emigrants or others would invoke another constitutional 
guaranty intended to inhibit the passing of laws to prevent them from 
coming amonst us with their slaves, because the argument would be 
quite as plausible that taxation, merely, did not deprive a man of his 
option to own and work a slave, and therefore did not prevent him from 
coming or from staying here, as it is or can be in the case before us, 
that to tax a merchant’s property twice—in one section on the general 
advalorem basis, and in another section with substantially an additional 
advalorem—was no evasion nor invasion of the constitutional guaranty 
that “all property shall be taxed alike.” 

The legislature might therefore do as we have been supposing, or, 
anon, abandoning all taxation of slaves, another legislature, differently 
constituted or differently combining, might assess upon horses-and upon 
lands all the taxes of the State, decreeing thereby, that groceries and 
merchandize should pay none of them. In short, concede to the legisla- 
ture the power to “subject”? to the circumstances without which the 
clause in the constitution cannot attach, and that they can destroy any 
given property or department of business, by simply and alone subject- 
ug it to taxation, and a power is thereby surrendered and given up, 
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than which a Venitian oligarchy possessed none more dangerous to the 
private citizen. Canit be doubted that this is precisely what, with the 
volume of the past before them, and looking to the least possible volume 
of the future, the convention intended to most sedulously guard against 
whereby the State they were founding for “their children, and their 
children’s children,” should not add another example, speaking from the 
tomb of buried empires, that ‘“¢he pawer to Tax, is the power t. 
Destroy !”? 

Looking simply to the net proceeds of a revenue system, it is doubt- 
less conformable to the spirit of the Cunstitution that the Legislature 
should direct the assessment of such property only (if made in kind) 
as would yield something beyond the expenses of assessment and collec- 
tion. There may also be reasons for other seeming exceptions, which 
need not be here discussed. The provision in question becomes, how- 
ever, a reproach instead of a guaranty, if under cover of a classifica- 
tion, or description, or declaration of property to be taxed, the legisla- 
ture may bring what citizens they please, within the circle intended to 
be guarded by the Constitution, and by that very act destroy the value 
of their property, or cripple and prostrate their possessions or es- 
tates. 

That this could not be done, even upon the general principles of Am- 
erican institutions, (to say nothing of our own express guaranty) we 
quote from the most approved American commentator—a name which 
stands to the lawyer or the judge in this country, in the same, or even 
greater estimation, than that of Sir William Blackstone does in Eng- 
land. Upon page 361 of the second volume of his great work upon 
American law, Chancellor Kent holds the following explicit lan- 
guage: 

“Every person is entitled to be protected in the enjoyment of bis 
property, not only from invasions of it by individuals, but from all une- 
qual and undue assessments on the part of the government. It is not 
sufficient that no tax or imposition can be imposed upon the citizens but 
by their representatives in the legislature. The citizens are entitled to 
require that the legislature itself shall cause all public taxation to be 
fair and equal, in proportion to the value of property, so that no one 
class of individuals, and no one species of property may be unequally 
or unduly assessed.” 

As a question of power, then, may we not safely submit even to the 
candor and intelligence of the gentlemen who have so ably presented 
this question for the State and the county, whether there is more reason 
for denying to the legislature the authority to describe :.s taxable a por- 
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tion of a class, (as in the sex of slaves, and other examples previously 
mentioned) than there is for denying to it the power to describe slaves 
alone, or cattle alone, or merchandize alone, as subject to taxation, all 
of them being in fact but fractional parts of the general class of prop- 
erty known as personal? 

Concede, then, this power to the legislature, and the only instrument 
of tyranny which is longer deprecated in the comparatively free gov- 
ernments of modern times, receives an efficiency never designed by our 
fathers, and too dangerous to be contemplated without the greatest so- 
licitude. The cotton-milling end the woolen-milling business, for in- 
stance, and as furnishing the only additional example we shall adduce 
or amplify—these great ond rival interests are in competition, each 
seeking, directly and indirectly, (and in the latter respect by systems 
and combinations sometimes the least generally understood or suspected ) 
the favorable aid of special leyislation. Suppose either to obtain the 
major influence with the legislature, is it not palpable that it has but to 
lay its taxing hand upon the other, either directly or indirectly, (for, in 
the argument here, the power is assumed for both, ) and thus remove it 
from rivalry with the interest which it designs to specially favor? Who 
does not perceive that in this manner all the business arrangements of 
the community may be deranged and disturbed by the alternate prepon- 
derance of class interests in the halls of legislation? Investments made 
upon the faith of an equal constitution and equal laws, may be rendered 
worthless or ruinous, because every branch of business in the commu- 
nity may be alternately subjected to an influence (it may be,) as re- 
morseless as that of the usurer, a power as unlimited as the Inquisition, 
and a dictation as absolute as if it were under an Austrian police! 
Every man’s occupation, however useful in itself, however moral in its 
character, however indispensable to his own support, however his entire 
fortune may be involved in its pursuit, is absolutely at the “tender mer- 
cy” of special legislation, through the mysterious yet all-potential me- 
dium of the taxing power! 

To answer that there is no danger to be apprehended of such results, 
is not to argue, but to beg the question—to treat it as one of child-like 
confidence in the legislature, instead of a constitutional guaranty, in- 
tended for the ebsolute security of all,—and the weaker classes most of 
all—to pass upon it, in short, as though we had no constitution, and not 
as Judges sworn to support and uphold it, .We will not, therefore, fur- 
ther dwell upon these or kindred propositions, than by respectfully re- 
submitting the single enquiry, whether a greater solecism or absurdity 
gan be conceived of, than to admit, on the one hand, that the obvious 
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spirit and design of the constitution was to insure uniformity and equal- 
ity in taxation, yet contend, upon the other hand, that the framers of 
that instrument left it so completely the subject for subsequent mock- 
ery and practical disregard, as that it is competent for one of the de- 
partments of their own creation either to choose directly the interests 
which it will “subject” to, and those it will exempt from taxation, or, 
indirectly, to so license and tax the ‘‘occupations,’’ or what it may 
choose to call the “privileges” ef the country, as to throw the burdens 
of governmental support how and where it pleases? We but reiterate 
that whilst admitting the entire competency of the legislature, upon oc- 
casions and for reasons not to be pretended here, to resort to the system 
we are reviewing as the occasional medicine of society, the people or 
the State, to countenance or sanction it as its daily food, involves not 
only a danger, but a constitutional absurdity, than which if there be 
one more palpable and wholly indefensible, we fain confess our inability 
to perceive it. And although this question is but incidentally or collat- 
erally before us, and we are perhaps too little prone to grope for “au- 
thority,” where great and acknowledged principles can be found to light 
the pathway of our understanding, we nevertheless deem the conclusion 
of the court in an adjoining State, in a case where the incidental ques- 
tion we have been considering, was there the direct or main one, too 
appropriate and conclusive to be foregone or omitted. In the case of 
Stevens & Woods vs. The State, (2 Arkansas Reports, 299,) Chief 
Justice Ringo, remarking upon that clause of their Constitution which 
is similar to our own, sums up its whole legitimate interpretation in the 
following plain and explicit language : 

‘‘From this quotation it will be perceived that the legislature is bound 
by the constitution, in fixing the State tax on property, so to regulate 
it that every species or description of property subject to taxation shall, 
according to its value, pay an equal ratio or amount of revenue to the 
State; or, in other words, property shall be taxed according to its value, 
and the tax thereon shall be equal and uniform throughout the State. 
This rule, as to the State revenue, is inflexible, and leaves with the 
legislature no power to discriminate and fix upon one description or spe- 
cies of property a greater tax than that fixed by law upon every other 
description or species of property, of equal value, subject to tax- 
ation.” 

It will be perceived that in what we have thus far written, we har.» 
not denied, but rather conceded to the legislature: the power or auth. 
ity of adopting the license system as perhaps the most reliable and cc «-« 
venient means it could devise for collecting (as nearly as may be} 
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' constitutional ad valorem upon merchandize—that being a description 
of “property” arriving in the State, and thence distributed through its 
counties, in a manner essentially different from the less marketable and 
more stationary property of other occupations. It would be equally 
competent however—and it may, perhaps, be added no less proper—to 
adopt the same system in relation to other property, if the probable ex- 
pense would not exceed the probable returns to the treasury, thereby 
expending instead of raising revenue or taxes. Recurring, however, 
to our previous recognition of the authority of the legislature, for the 
reasons stated, to collect a revenue upon all merchandize embraced in 
the law, wherever the collector may find it, equal to what is assessed 
and collected upon other ‘‘property,’”’ we frankly acknowledge the dif- 
ficulty we have realized in so far deferring to the legislative, the incli- 
nations of our own judgment, as to overlook the seeming wrong of tax- 
ing anew, even in the constitutional ratio, the goods of the country 
merchant, or rather the goods for country customers, after they have 
already run the gauntlet of a State and county taxation here. 

The sum then of the opinion here rendered, and of what is under- 
stood to be the concurring judgment of a majority of the court is, that 
the act of 1849, which purports to establish a system of taxation upon 
merchants and grocers, “in lieu” of other enactments then existing, is 
not of itself such a departure from the basis of taxation ordained by the 
constitution, as to require the interposition of this tribunal in the case 
here made; but that the proviso to that enactment, cannot be otherwise 
regarded by a differently vonstituted majority of the bench, than as be- 
ing in the nature of a saving repugnant to the constitution of this State. 
That constitution, therefore, being the act of the people, agreeing and 
speaking in their original or sovereign character, and defining the per- 
manent condition of the social alliance under which we live, it follows 
as a conseguence, that the proviso in question must be regarded as in-- 
operative, null and void. It will be seen to result, therefore, from a 
comparison of the different opinions herein rendered, that taxes may be 
collected from merchants and grocers under the authority of that act 
alone—using for that purpose the machinery merely, which is provided 
and directed by the act of 1845. The judgment of the criminal court 
will accordingly be reversed and the defendants discharged. 

If the conclusions thus arrived at satisfy the understandings and the 
judgment of the men of this generation, upon whom and their posterity, 
for good or for evil, they are alone to act and operate, it will not suffice 
in the attempts which may be made to weaken or impair them, that a 
seemingly different concession, as to the legislative discretion which hag 
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been heretofore rather varyingly exercised, has been tacitly acquiesced 
in for so long a period. To this it might be answered, that such con 
cession has been, in fact, but seeming, and that such acquiescense most 
probably resulted from the fact, that the constitutional injustice which 
has ever been held to be‘involved in such legislation, was never before 
carried to an extreme which induced persons aggrieved to incur the 
trouble and expense of carrying the question through the appropriate 
judicial tribunals. Be that, however, as it may, if such an argument, or 
rather such a want of argument, could have availed in other and previ- 
ous cases, then to say nothing of the period when even the law of Mo- 
ses was obscured by human traditions and constructions, whereby the 
morality of the Israelites, themselves, became correspondingly corrupt- 
ed and defiled—to deduce nothing from this, nor from the concurring il- 
lustrations of more than eighteen hundred years of intermediate his- 
tory, it may suffice that in addition to the Loan Office, the Stay Laws, 
and the Divorce Laws, each and all of which have had their day, as om- 
nipotently as the law we are considering has had its day in our own State, 
passing by all this, however, if the ‘‘argument” alluded to, could have 
availed in lieu of the deliberate judgment which it is the duty of all to 
exercise, the statute-book of even the Federal government might have 
continued to blush under the disgrace of an alien law, a sedition law, 
and a feasfully corrupting engine of national incorporation, to make and 
lend money! To enact the two former statutes, there are doubtless 
few who will contend in this day that congress possessed even the 
slightest constitutional power; and it may perhaps be scarce less 
safely assumed, that it has already become at least comparatively 
inoffensive, to as broadly and as wholly deny the existence of that con- 
stitutional ‘‘necessity and propriety,” upon which alone can legitimate- 
ly be predicated the competency of congress to set up in the States, a 
mammoth paper money bank! As, then, in their day, after being tri- 
umphantly swept through the two houses of congress, and receiving 
the deliberate sanction of the national executive, the constitutionality 
of these several enactments were adjudged of and maintained by the 
highest courts then or now known to our jurisprudence, the masculine 
and hence self-relying intelligence of the men of the present day, after 
having taken to themselves the selection of their own “judges,”’ would 
scarcely anathematise it as sacreligious or improper, had we, in the 
case before us; and in the conclusions at which we have arrived, over- 
ruled even the opinions of our predecessors upon the bench we occupy. 
Much less, perhaps, will it be so deemed of, when it is known and ap- 
preciated. that the great and momentous question which it has fallen. to 
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our duty thus to consider and to pass upon, and which we deem to be set- t 


tled upon every legitimate principle of construction, no less than the g 
very terms of the constitution itself, has never before occupied the at- 0 
tention of the judicial department of the government. It has been on 

the contrary, in the sense in which it has been alone herein considered n 


“an open question’’—receiving for the first time, in our courts, the con- 
sideration of the bench or the bar—soon thence to receive, (it may be) 
under the fortunate coincidence of a judicial election, the authoritative 
stamp, and the final and enduring impress, of the popular judgment of 
the State. The power that ordained the constitution, having thus practi- 
cally the privilege to confer upon it their own interpretation, from such 
an exposition, should the issue be presented and contested, there can, 
of course be no appeal. 


Aa ww 


Ryxanp, J. 
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The appellants (defendants below) were indicted in the Criminal 
Court of St. Louis county, for dealing as merchants without taking out 
a license, as required by the statutes of the State. 

The indictment contains six counts. The first charges that defend- 
ants unlawiully did receive for sale and unlawfully did deal as mer- 
chants in the selling of goods, wares and merchandise, not the growth, 
produce or manufacture of this State, by then and there and on divers 
other days and times, receiving for sale and selling as merchants as 
aforesaid, fifty yards of cloth, fifty yards of domestic, &c., &c., ata place 
then and there, and on other days and times, occupied by them for that 
purpose, to divers persons unknown, without having any license, &c, 

The second count charges the same facts as the first, with this excep- 
tion, that it omits to state that the goods, wares and merchandise re- 
ceived and sold were not the growth, produce and manufacture of this 
State. The third count charges that the defendants did import into the 
State, and unlawfully receive for sale and unlawfully did deal as mer- 
chants in selling, at the place and on the days aforesaid, goods, wares 
and merchandise, (naming them) not the growth manufacture or pro- 
duce of this State, but of England i in Great Britain ; which importing, 
receiving and selling were in the original packages, bales and forms, as 
imported from England. This count also states that the duties had 
been regularly paid to the United States on the said goods, &c., without 
a license. . The fourth count charges that defendants imported and re- 
ceived for sale, and sold on the days and times and at the place afore- 
said, goods, wares and merchandise, the produce, growth and manufac- 
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ture of New York, Pennsylvania, and other States of the Union, which 
selling was in the original packages, and also in broken packages with- 
, out a license. 

’ The fifth count charges that defendants imported goods, wares and 
merchandise into this State from sister States, and received and sold the 
same as aforesaid in the original packages unbroken, in which they 
) were received by wholesale and without a license. 

, The sixth count is not materially different from the first. The de- 
fendants filed a demurrer to all the counts of the indictment. The de- 
murrer was sustained to the second and third counts, and overruled as 
to all the others. A jury was then empannelled to try the issue of not 
guilty to the counts which had been held good on the demurrer. The 
evidence was as follows: The defendants at the time mentioned in the 
indictment were merchants, doing business in St. Louis, and received 
for sale at their store the goods, wares and merchandise mentioned in 
the indictment, in manner and form as therein charged without a license. 
That all the goods, &c., so received and offered for sale by defendants 
were imported directly by them into this State from other States of the 
Union and foreign countries, and were not the growth, produce or man- 
ufacture of this State, and that the defendants did exercise the business 
of merchants by selling the goods, &c., mentioned in the indictment, as 
charged in all the said counts, except the second and third counts, and 
that was all the evidence. 

The defendants then moved the court to give the following instruc- 
tion to the jury, that “if defendants received for sale, and sold at their 
store in St. Louis, no other goods except such as were imported into 
this State by them, directly from other States of the Union, the jury 
will find for the defendants.”” This the court refused to give, and the 
defendants excepted. The defendants were found guilty. They after- 
wards filed their motion for a new trial, and in arrest of judgment, rais- 
ing again the questions of the propriety of the convictions on the testi- 
mony and of the legal sufficiency of the indictment. The court decided 
both these motions against the defendants; they again excepted, and 
bring the case before this court for revision. A reversal of the judg- 
ment of the criminal court has been insisted on before this court, upon , 
grounds radical and fundamental, looking to nothing less than the abso- 
lute nullity of the laws upon which the counsel for the State rely to up- 
hold the indictment. The cause was first brought before this court at 
the October term, 1850, at which time it was ably discussed at the bar, j 
and was decided by the court, a majority feeling themselves bound-by a | 
sense of duty to declare the indictment insufficient to sustain the judg-. 
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ment of the criminal court, the provision of the statutes upon which it 
was found, being in their opinion unconstitutional. Subsequently,a re- 
argument was asked for and obtained by the counsel for the State. This 
court being deeply impressed with the magnitude of the subject, and of 
the great importance to the State, of coming to a right conclusion, at 
this present term, the cause was again submitted to the court on tull 
written arguments by the respective counsel, and the whole field of the 
controversy once more carefully reviewed. Itis now my duty to state 
the effect of these repeated labors on my own judgment, and if they have 
had the effect to satisfy my judgment as to what disposition ought to be 
made of this case, there is no other consideration worth a reflection. I 
confess the subject has been one of much difficulty and perplexing doubt, 
but my conclusions, such as they are shall be given. The questions 
discussed at the bar involve the construction of several acts of our leg- 
islature, as well as the constitutionality of some of the leading features 
of the said acts, and the questions of coustitutionality are raised with 
reference'both to the constitution of the State and of the United States. 

So much of these acts will be here stated as will be necessary to 
show the points which are made upon them. By the first section of an 
act to regulate licenses and taxes on merchants and grocers, approved 
March 12th, 1849, it is provided “that in lieu of the taxes assessed 
upon merchants and procers, licensed by the existing law, there shall 
he levied and collected upon every merchant and grocer’s license a tax 
at the following rate, to-wit: Where the amount of merchandise re- 
ceived for sale by any merchant or grocer, shall amount in value to as 
much as five hundred dollars or less, the tax shall be one dollar. Where 
the amount so received shall amount in value to more than five hun- 
dred dollars and not exceeding six hundred dollars, the tax shall be one 
dollar and twenty cents, and so on in the same proportion, the tax in- 
creasing at the rate of twenty cents on every additional hundred dol- 
lars’ worth of merchandise so received.”” ‘This act does. not purport 
by its title to be amendatory, but it is impossible to give effect to its 
provisions without treating it in that light. By itself, we are unable to 
ascertain who is a merchant or grocer, or what is the nature or dura- 
tion of the license referred to. How the amount mentioned is to be as- 
certained ; what period of time is to be computed in its ascertainment, 
or what place is contemplated by the law for receiving the same, by 
the merchant or grocer. It might also be remarked that, standing 
alone, it is entirely without sanction or means of enforcement. These 
difficulties are all referred, by the act itself, to the existing law. I 
must endeavor, therefore, to ‘find out what is the existing Jaw. “An 
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act”? to amend ‘‘an act entitled an act to license and tax merchants, 
approved March 27th, 1845, approved February 13, 1847,” declares 
there shall be levied upon every such license, to be paid to the collector 
before the delivery thereof, as follows, viz: First, where the amount of 
merchandise received for sale according to the provisions of the pre- 
ceding sections of the above recited act, to which this is amendatory, 
does not exceed five hundred dollars, the sum of two dollars and fifty 
cents. The act then proceeds to grade the tax which it imposes, with- 
out furnishing any solution of the difficulties above stated. 

Next in order, as we proceed in our examination of ‘‘ these existing 
laws,”’ stands the “ act to license and tax merchants,” approved March 
25th, 1845. The first section of this last mentioned act declares that 
“every person, or co-partnership of persons, who shall deal in the sel- 
ling of goods, wares or mérchandise, at any stand, store, or place oc- 
cupied for that purpose, is a merchant.” 

The second section imposes a penalty of from fifty to one hundred 
dollars for dealing without a license. The third section shows that this 
license shall continue only for six months and protect the person taking 
it only in one place. The fifth section explains what is meant by the 
words “ amount received for sale,” in the act of March 12th, 1849, and 
the words ‘amount received according to the provisions of the pre- 
ceding section,”’ etc., in the act of February 13,1847. It declares that 
before any person shall receive a license to vend merchandise, he shall 
deliver to the collector an aggregate statement, in writing, of the 
‘‘amount” of all goods, wares and merchandise (except such as are 
the growth, produce or manufacture of this State,) received at his 
store, etc. Itis then ‘ amount received,” as just stated, with the ex- 
ception, as stated, that is taxed by the act of 1849. The first section 
of the act of 1849, was intended merely to change the rate of tax as- 
sessed, and to substitute a new tax instead of the old one, which new 
tax the law declares is to be levied on persons licensed by the existing 
law.”? The question then arises, how were licenses procured under the 
law as it existed prior to the 12th of March, 1849? The fifth section 
of the act of 25th March, 1845, above quoted, answers by furnishing a 
statement of all merchandise, (the produce, growth or manufacture of 
this State excepted.) I am well satisfied then, that the exception in 
the fifth section of the act of 25th of March, 1845, is not repealed by 
the act of March 12th, 1849, but was intended by that act to be recoge 
nized as a part of the existing law on which it was made to rest, as ex- 
planatory in many material particulars. 

- By the teath se-tian of the act of 25th March, 18465, it is further pree 
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vided that the collector shall collect, as an ad. valorem tax, such per 
centum upon all merchandise offered for sale as aforesaid, (except such 
as may be offered in the packages, boxes, bales, barrels, or crates in 
which they were imported, or in which they have remained without 
being broken, ) such amount as may for the time being be levied on real 
estate. 

By the first section of an act to sustain the credit of the State, ap- 
proved February 16th, 1847, it is provided that the annual tax levied 
on all objects of taxation shall be at the following rate, viz: On all 
free male persons over twenty-one and under fifty-five years of age, 
thirty-seven and a half cents, and all other objects of taxation now 
made taxable by law, one-fifth of one per centum on the assessed value 
thereof. The second section of the act, March 12th, 1849, abolishes 
the distinction between wholesale and retail dealers which had pre- 
viously obtained. These are all the statutes appertaining to this sub- 
ject. It is a well settled rule of construction that all legislative enact- 
ments in part materz not repugnent to each other must be regarded as 
one act, and construed accordingly. | 

Proceeding on in this view, there seems to be no difficulty in identi- 
fying in a few words the leading features of these several acts: Ist. 
There is imposed on each merchant’s and grocer’s license where the 
amount received for sale at his place of business during the six months 
previous to his application is five hundred dollars or less, a tax of one dol- 
lar; where it is more than five hundred dollars and not exceeding six 
hundred dollars, a tax of one dollar and twenty cents, and twenty cents 
for each additional hundred dollars, provided the same has been pro- 
duced, manufactured or grown out of the State of Missouri; but if the 
merchandise, &c., be of Missouri growth, manufacture or produce, it 
may be sold without license or tax. 

2d. The same merchandise when of foreign production, &c., is to be 
taxed again by an ad valorem tax of twenty cents on the one hundred 
dollars worth as soon as offered for sale in Missouri, provided it be not 
so offered in the packages, bales, boxes, barrels or crates in which it 
was imported, or may have remained unbroken; while no such tax is 
imposed on the sale of the same kind of goods or merchandise pro- 
duced, grown or manufactured in Missouri. 

3d. The said taxes so imposed are not laid with the view to any po- 
lice regulation, but are purely revenue measures, and fall upon every 
spécies of goods, wares and merchandise which can enter into the com- 
merce of the world, provided the same are produced, grown or manu- 
factured ott of the ‘State of Missouri. 
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The whole matter, then, may be further condensed, thus: These laws 
require the Missouri merchants dealing in foreign goods to pay twenty 
cents on every one hundred dollars worth received for sale, asa license 
tax, before his packages are opened, and an additional twenty cents, 
called an ad valorem tax, as soon as the packages are opened for sale, 
being in every instance a tax of 20 cents per one hundred dollars worth; 
and where the merchandise remains on hand for sale after breaking the 
packages, a tax of forty cents on each one hundred dol'ars worth ; and 
these operations are required to be repeated under the provisions of the 
act loties quoties as often as the goods pass by sale from one merchant 
to another ; while goods of like kind produced in the State are exempt- 
ed from all taxation. It is upon this state of facts that the question of 
law is raised: Has the legislature the power thus to restrict and bur- 
then the free intercourse of trade between the people of Missouri and 
the people of her sister States or of the world ? 

Can the legislature, for revenue purposes, impose upon goods intro- 
duced into the markets of Missouri from beyond her limits, other and 
different and higher taxes than they impose on the same kind of goods 
produced, grown and manufactured in the State? If these questions 
can be answered in the affirmative, then there are other propositions 
important to be looked at. The power to lay upon the foreign article 
the discriminating burthen of one cent additional tax above the general 
tax rate of the State, establishes the power to add the second cent, and 
so with the third. Discriminating taxation is restrictive in its effects on 
the traffic in the thing that is thus taxed, and the restriction which a small 
discriminating tax produces becomes exclusion when you raise the dis- 
criminating tax highenough. The power, therefore, to impose upon the 
beef, pork and lard of our sister State of Illinois, when introduced 
here for sale, a tax or duty not paid on the sale of these articles pro- 
duced in Missouri, is a power to exclude in toto from the channels of 
commerce in this State all these foreign articles ; of course all other 
foreign productions can be expelled and driven out of the State in the 
same way. 

Has, then, the legislature of the State of Missouri the power to lay 
an embargo on trade between her borders and the rest of the world? 
This proposition has not been asserted asthe ground on which the 
State rests her cause, but after the best reflection I have been able to 
give to the views which she seeks to maintain, I am unable to see how 
the State, with the course of reasoning here insisted on, is to stop short 
of ‘this position. a 
The appellants (the defendants below) resist both the premises and 
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reasoning which would lead to such a conclusion. They have insisted 
that the statutes on which this indictment is found have been enacted 
jn violation of the constitution of the United States, and they rely on 
the following clauses in that instrument as showing that the powers 
claimed by the legislature of Missouri are actually vested in the gener- 
al government. 

First. That congress shall have power to lay and collect taxes, du- 
ties, imposts and excises to pay the debts and to provide for the com- 
mon defence and general welfare of the United States; but all duties, 
imposts and excises shall be uniform throughout the United States. 

Second. To regulate commerce with foreiga nations, among the sev- 
eral States and with the Indian tribes. 

Third. No tax or duty shall be laid on articles exported from any 
State. No preference shall be given by any regulation of commerce.or 
revenue, to the ports of one State over those of another, nor shall. ves- 
sels bound to or from one State be obliged to enter, clear, or pay duties 
in another. 

Fourth. No State shall, without the consent of congress, lay any im- 
posts or duties on imports or exports, excert what may be absolutely 
necessary for executing its inspection laws, and the net proceeds of all 
duties and imposts laid on imports or exports by any State, shall be for 
the use of the treasury of the United States, and all such laws shall be 
subject to the revision and control of congress. 

The question arises, what is commerce? We are informed by Jus- 
tice Story, in his commentaries on the constitution, vol. 2, page 606, 
that it is ‘traffic,’ ‘buying and selling,’ ‘interchange of commodities,’ 
and that it includes navigation and intercourse. 

We are also informed by the same author, on the same page, that to 
regulate comm»rce is to prescribe the rules by which commerce is to 
be governed. It will be readily perceived, therefore, that all the fore- 
going provisions of the federal constitution concern the subject of com- 
merce, and are intended, in one way or other, either to grant or restrict 
the power of controlling or interfering with it; and after considering 
these full and explicit provisions there would appear to be little room to 
question that the discriminating tax imposed by the statutes under eon- 
sideration on foreign merchandize, is a regulation of commerce on the 
part of the State in the proper meaning of the federal constitution 
and that the regulation is attempted to be made, not merely of com- 
merce between the States, but with foreign nations. The congress of 
the United States, by virtue of duties on imports, regulates commerce, 
in this very way restricts and diminishes the amount of importations, 
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expels or inyites trade to the Union, and protects home industry and 
manufactures. 

All this is done by force of a discrimination in the amount laid’ on 
articles of trade. ‘Tariffs, in the regulation of trade, are more potent 
engines than armies or navies. Their silent but mighty influences are 
feltin every citizen’s private dwelling, extend over seas and oceans, 
and reach t6 the ends of the earth. This is a truth well known to, and 
in constant employment by all civilized nations. Nor are these simple 
facts and principles at all controverted by the counsel for the State in 
this case. They admit that congress has the power to regulate com- 
merce with foreign nations, and between the States, and that these acts 
of the Missouri legislature are regulations of commerce, but they insist 
that the same power also belongs the States, and may be exercised by 
them where congress has failed to pass any law on the same subject on 
which the States attempt to legislate. In other words, that the power 
to regulate commerce is in a manner concurrent. The congress can 
take up and grasp the whole, but not doing so the States may take up 
and appropriate what congress neglects or prefers not to exercise. 

I will not deny that there are jurists in this country who have ex- 
pressed the opinion that the State government possessed the power to 
participate with congress in the regulation of commerce, and it has 
been sometimes inferred that the power to regulate commerce vested in 
congress, was dormant and inoperative until exercised by congress, and 
in the meantime the power returned to the States to be employed by 
them. But it is believed that such opinions have always been thrown 
out in cases where some plainly acknowledged State power was to be 
upheld, and which was confounded in the mind of the writer with a re- 
gulation of commerce, when in fact no such thing was in issue. Now, 
I have never doubted the power of the State government to do many 
things which more nearly or remotely concern the subjects and opera- 
tions of commerce. The power of the State authorities to protect the 
lives of persons engaged in the trade within its borders, to preserve 
health or morals, to protect property, promote education, punish crime, 
restrain practices and habits leading to vice, to make internal improve- 
ments by constructing roads, dams, bridges, canals, wharves, ferries, 
&c. To raise revenue by taxation for these purposes or any others ap- 
pertaining to the most ample and liberal police po-ver requisite for the 
internal government and prosperity of the State, is inherent in its sov- 
ereignty, and is as well established by the dictates of reason asthe au- 
thority of adjudged cases. 

But, when . State is employed in the exercise of one of these powers, 
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although the instrumentalities she may bring to bear may occasionally 
conflict with the operations of commerce, still the State is nct “regula- 
ting commerce.” I. will illustrate: When a cargo of beef is landed in 
the city of St. Louis, and the State officers require it to be destroyed, 
because it is putrid, they are regulating health, not commerce. But if 
the same beef were sound, and was forbidden the market, merely be- 
cause it was designed to prevent competition in the traffic in that ar- 
ticle, it would be a regulation of commerce. In both cases, we per- 
ceive that beef as asubject of commerce, has been interfered with, but 
in one case the purpose was to protect the health of the community, 
and was constitutional, and in the other the object was to regulate com- 
merce, and was unconstitutional. 

Many adjudged cases have been referred to, and relied on by coun- 
sel, as asserting the power here contended for on the part of the State. 
But, on careful examination, it will be found, as I think, that they rest 
on nothing but the general police power which has been already fully 
conceded. I will briefly notice some of these cases: In the Common- 
wealth vs. Kimball, 24 Pick., 360—a statute of Massachusetts, forbid- 
ding the sale of all ardent spirits in less quantity than 28 gallons, on pain 
of $20 fine, and providing that no license should be issued without a 
certificate of the selectmen as to the good moral character of the ap- 
nlicant, and that the public good required it, and the payment of $1 to 
the clerk as afee for issuing the license, was adjudged no violation of 
the constitution of the United States, because the said statute (say the 
court) fell within that of powers necessary to the regulation of the 
police, morals, health, &c., of the community. In Breed vs. Com- 
monwealth, 4 Pick., 460—a statute athorizing the building of a bridge 
over a navigable stream, was declared constitutional, as in affirmance of 
a power to authorize improvements required by convenience and ne- 
cessity of the people. In Beall vs. State, 4th Blackford, 107—a sta- 
tute of Indiana, was pronounced no violation of the constitution of the 
United States, which provided that no person should vend any mer- 
chandize not the product of the United States, without a license, on 
pain of $100. 

It does not appear from anything in the case, what the tax on the 
foreign article was, or whether it exceeded the tax on the domestic ar- 
ticle or not. The court say, “the act does not interfere with the power 
to ‘regulate commerce.’”” “It contemplates no restriction,” “imposes 
no burdens on commerce,” “nor can it be tortured into a transit duty.” 
There is nothing in the case to countenance, ever so remotely, the idea 
of a discriminating tax on foreign productions over and above the do- 
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mestic production. In 3d Smedes and Marshall’s Rep., 685—an ordi- 


nance of the city of Vicksburg, levying an ad valorem tax on sales of 
produce by flat-boatmen in the city, and imposing fifty dollars fine for 


non-payment, was declared valid. In this case the question was not 
whether the foreign article could be burthened with a discriminating 
tax, tending to expel it from the State, but whether it could be taxed at 
all, the flat-boatmen insisting upon trading and selling their goods in 
the State of Mississippi, free from all taxation whatever. The court 
say, “the State has power to tax persons and property within its limits. 
When a citizen of Ohio comes into this State and sells his merchandize, 
there is no reason why he should be exempted from the operation of the 
State laws.” In 4 Dev. and Bat. North Carolina Rep., 320—an act 
prehibiting the sale of ardent spirits near a meeting-house or a place 
of divine worship, without license, was valid, as being in support of 
geed morals. The case in 13 Serg. and Rawle is much like that in 
Bleckford, and cannot be made to prove more than the mere taxing 
power of the State. It does not show there was any discrimination in 
favor of domestic articles, and it is asking quite too much to presume 
there was. Ingersoll vs. Skinne, Ist Denio 540, the question was, 


_ whether a license act not discriminating in its burthens between foreign 


and domestic liquors, was valid; it was very properly held to be so. In 
Raguet vs. Wade, 4 Ohio, 107, the tax was on all persons trading in 
foreign or domestic goods within the State. The law was upheld on 
the simple ground of a power in the State to tax all property for rev- 
enue, and not on any power to levy a discriminating or restrictive tax. 
The court say, the amount of the tax upon the capital (of the merchant) 
bears a just proportion to that upon land and almost every species or 
property in the State. The State power to tax must be taken with the 
limitation; that it is not an impost, or duty on imports or exports, and 
that it does not conflict with the power of congress to regulate com- 
merce. The power of the State to tax its own cititizens, or their pro- 
perty, within its jurisdiction, while it is admitted to be sacred, cannot 
be so exercised as to obstruct the operation of an act of congress, or 
defeat the constitutional right of congress, to “regulate commerce.” 
In Perry vs. Torrence, 8 Ohio 521, the question was, can the State 
cause the owners of steamboats employed on the Ohio river, and Low- 
er Mississippi river, but occasionally touching at Cincinnati, to be taxed 
chard. The court held it might, and declared it to be a “‘fundamen- 
tal principle of taxation, that the property of all citizens be made to 
contribute as equally as possible to the public burthens.” The court 
declare that the act in question was probably framed with the purpose 
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of attaining that great object, as it imposed a general tax on stock of 
all descriptions. Here, again, is the absence of the discriminting feature. 

But the decision, which has been probably more strenuously relied 

upon by the State, is Nathans vs. State of Lonisiana, 8 Howard, 73. 
Nathans was indicted under a law which required every “exchange 
broker” in Louisiana, whether dealing in foreign or domestic bills, to 
pay a tax of $250. There was no discrimination, no exemption in the 
case, all were taxed alike. Nathans’ counsel contended that. as he 
dealt in foreign exchange, he was exempt from all taxation, but the 
court ruled otherwise. The court in this case, remark, “No one can: 
claim an exemption from a general tax on his business, within a State, 
on the ground that the products may be_used in commerce.”” But what 
similitude is there between the case at Bar and Nathans? He was 
taxed like every other person dealing in exchange in Louisiana, and 
was subjected to the same burthens as other citizens engaged in the 
same avocation, and no more. Had he been taxed 20 or 40 cents on 
the $100 worth, where other brokers were taxed nothing, had all for- 
eign capital in his hands been subjected to a heavy discriminating bur- 
then, and crippled in its employment, or expelled the State, the cases 
would have been more alike. 

The next case is Austin’s, (10 Missouri Rep. 591,) and claims for 
the legislature of Missouri the power of placing under restrictions any 
trade or profession whatever. It is by no means necessary to call in 
question the correctness of that doctrine. Grant that such a power ex- 
ists, whenever it is the general policy of the State to exercise it. It is 
enough, that the trade in the articles mentioned in this indictment, has 
not been abolished or restricted. On the other hand, the policy of the 
State would seem to encourage and promote the traffic, when produced 
at home, by means of the very law we are now considering. The case, 
therefore, is not in point. 

The case of the Black Bird Marsh Creek Company vs. Wilson, 2 
Peters, 250, involved the constitutional power of a state to authorize 
the building of a dam, &c., and when the opinion of the court is con- 
strued with reference to the subject before them, it cannot be made to 
establish more than the power of a State, to regulate improvements, 
when no intention is indicated thereby to interfere with commerce. 

In the celebrated cases, known as the License Cases, in whigh the 
statutes of New Hampshire, Massachusetts and Rhode Island, were 
ealled in question, the matter for adjudication was, whether these States 
had the power to restrain the use of ardent spirits by laws, in which no 
discrimination was made between foreign and domestic liquors, no tax 
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was imposed at all, nothing required to be paid, over the fees for issuing 
the license, was in violation of the constitution of the United States— 
and it was held no violation; the decision resting on the broad ground of 
the police power of the State to protect the morals and good order of 
its inhabitants. Ithink I may say, that not one of the foregoing cases 
can bring any legitimate support to the statutes now under consider- 
ation. 

I belive it should not be doubted that every one of these is merely in 
affirmance of the police power ; and if it be true, that in some instances 
the proper distinctions were not made by individual judges, cr remarks 
were thrown out, tending to confound such powers with the power to 
reguiate commerce with foreign nations and between the States; and 
thence deduce the consequence of concurrent jurisdiction in both gov- 
ernments over these great and delicate interests; it must yet be ob- 
served, that these sentiments have fuune utterance only on questions of 
the police; and it will be time enough to regard them as authority 
when they have been applied to regulations of commerce, properly as 
such, and received the judicial sanction of the courts of the last resort. 

If the State of Missouri can restrict or expel the productions of other 
States frow her borders, they can retaliate, by similar enactments, 
against her productions; and to suppose they will not doso, is to disre- 
gard the dictates of experience.—2 Story’s Const. 511. They will do 
so, and that speedily, and the effect of their opposing regulations and 
retaliative measures, will lead to consequences which no friend of this 
country can desire to see. 

It may be proper here to remark that there is no clause in the Fed- 
eral Constitution the history of which is more distinctly traced than that 
which gives to the general government the power to “regulate com- 
merce.” The want of such a power ina common head, to be employed 
with energy and unity of purpose, was the bane of the confederacy. 
Mr. Madison says, (Papers 119,) ‘The want of authority to regulate 
commerce had produced in foreign nations—particularly Great Britain 
—a monopolizing policy injurious to the trade of the United States, 
and destructive to their navigation.”” “The same want of a genera! 
power over commerce lead to an exercise of the power separately by 
the States, which not only proved abortive, but engendered rival, con- 
flicting and angry regulations.”” The States. having ports for foreigy: 
commerce taxed and irritated adjoining States trading through them, as 
New York, Pennsylvania, Virginia and South Carolina. ‘Some of the 
States taxed imports from others, as from Massachusetts, which com- 
plained in a letter to the Governor of Virginia, and doubtless to those 
































fet ire et tty nate eet nti iat: laa anas cate Bm a 













312 SUPREME COURT OF MISSOURI, 





Crow et al. vs. The State of Missozri. 





of other States. In sundry. instances, asof New York; New Jersey, 
Pennsylvania and Maryland, the —* acts treated the citizens of 
other States as aliens.” 

When it had become manifest that the existing condition of commerce 
would not only lead to a dissolution of the confederacy, but probably to 
bloodshed, a convention of delegates was helt at Annapolis, under a 
calling of the legislature of Virginia, whose duty it was made to “ex- 
amine the relative situations and trade of the said States to consider 
how far a uniform system in their commercial regulations might be ne- 
cessary to their common interest and permanent harmony.”’ Madison 
Papers, 112, 113. 

The deliderations of this convention, which met to discuss the sin- 
gle subject of commerce, lead to other movements, that finally brought 
about the assembling of a greater convention, and the entire re-organ- 
ization of the government into its present form. 

This thing of imposing duties on the productions of sister States was 
then regarded as a part of commerce. This appears by the proceed- 
ings at Annapolis and in the debates of the convention, and the whole 
cotemporaneous history. It is admitted in this case by both parties to 
be such. When, therefore, the proposition to give to Congress power 
to “regulate commerce with foreign nations, and between the States,’’ 
passed by the convention without a division and without any qualifica- 
tion or language sufficiently broad as to vest the whole power, I am 
compelled to believe that such wasthe intention. 2. Story Const. 508. 

Chancellor Kent, 1 vol. Com. page 269, lending his sanction to an 
opinion of Justice Story, informs us, “That the commercial system of 
the United States has been employed sometimes for the purposes of 
revenue, sometimes for prohibition, sometimes for retaliation and com- 
mercial reciprocity, sometimes to Jay embargoes, sometimes to encour- 
age domestic navigation and shipping and mercantile interests by boun- 
ties, discriminating duties by special preferences and privigeles; some- 
times to regulate intercourse, with a view to mere politica) objects, 
such as to repel aggression, increase the pressure of war, vindicate the 
rights of neutral sovereignty; and in all these cases the right and duty 
have been conceded to the national government by the unequivocal 
voice of the people.” 

Now, conceding a concurrent power in the States with the general 
government to interfere in all these important matters, we are pe: mitted 
to obtain a startling view of the extent of the authority which is claimed 
for them in this cause. That such powers should belong to the general 
government, seems to be as easily perceived on the one hand, as it is 
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difficult to imagine on the other, to what end they could be rationally 
employed by tie States under our present general Union. 

To return again to the language of the constitution, when it declares 
that Congress shall have power to “regulate commerce,” I wish to be 
informed by what rule of construction it is that part of the power to 
regulate is retained hy the grantors ? If a mere agency is created, then 
all the power is-retained in one sense, for the agency may be annulled 
at pleasure; but if anything is definitely granted, everything embraced 
in the descriptive words of the grant is gone. The regulation of com- 
merce is the thing granted, not in part by the descriptive words, but in 
whole; then the whole regulation is surrendered. 

In the case of grants of power touching ‘naturalization’ and bank- 
ruptcies, and the grant of power touching the organizing of the militia. 
grants made in the same section, and sometimé relied on as tending to 
justify the anomalous assumption of a concurrent power in congress and 
the States to regulate commerce, it will be seen that in neither of the 
cases is the grant made in the general, unqualified terms employed with 
reference to the commerce regulating power. In neither case is the 
whole power given in terms, but in each instance there either are 
limitations on the grant itself, or reservations taking back a part of the 
power. 

It seems to me not only plain that the power to ‘‘regulate com- 
merce’? was intended to be given to the exclusion of any interference 
by the States, but that this purpuse has been indicated by all the other 
provisions on the same subject. 


Commerce is regulated often, by the levying of taxes, duties and im- 
posts. This the convention understood very well, and not being wil- 
ling that the commerce power which they had given to congress should 
be abused by unequal legislation, it was provided that congress, in laying 
these burthens, should make them uniform. 

The members of the convention had seen enough of conflicting and 
unequal duties, under the confederacy, not to be suspicious lest dis- 
honest combinations might be formed, and unequal duties assessed, on 
different sections of the country, they laid the injunction, therefore, on 
that party which was clothed with the power to act. 

If the States retained this power of levying taxes, duties and im- 
posts, it must be seen at once there never could be uniformity, and the 
restriction on the power of congress is vain and nugatory. 

Again, congress is restricted in its commerce-regulating power in 
this—‘‘no tax or duty shall be laid on articles exported from any State.” 
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If the States hold a divided jurisdiction with congress in regulating 
exports, how abortive this effort of the convention to tie up the hands 
of congress, under the evident impression that congress was the only 
agency whose action was feared in that behalf. 


Again, no preference shall be given by any regulation of commerce 
or revenue, to the ports of one State over those of another, nor ves- 
sels bound to or from one State, be bound to enter, clear or pay duties 
in another. These restrictions on the power of congress, tying up its 
hands, in the use of the power to regulate commerce, which had been 
given to it, guarding assiduously and carefully against abuses, which it 
was feared might creep into its administration of the commerce regu- 
ting power,:which had just been transferred from thirteen quarreling 
and almost belligerent States to congress as a common depository of a 
power which they admitted themselves incompetent to wield; and yet 
we are told that congress was never vested with more than a concurrent 
power over the subject; that the States retained aright to legislate on 
every matter which congress omitted to legislate upon, and are at per- 
fect liberty in the first instance, to do all these things, which the con- 
vention so solemnly declared that congress should never do. 


Let it be conceded tor a moment that the power is concurrent: a 
State, then, is at liberty to cause vessels belonging toa sister State to 
enter, clear and pay duties therefor in her ports. Now let us suppose 
that congress neglects or refuses to interfere—the law is valid—the 
courts must sian it, and the wishes of the convention so clearly ex- 
pressed, that congress should never require such a thing to be done, are 
utterly defeated. 


This is only one of the many singular consequences growing out of 
a concurrent power. 

There are other views enforcing still more clearly the doctrine that 
the power is exclusively in congress. The 2d member of the 10th sec- 
tion of the Ist article U. S. constitution, provides in substance— 

Ist. That congress may consent to a State’s laying imposts or duties 
on imports or_exports. . 

2d. That congress may consent to a State’s laying a tonnage duty, 
unless it can be shown that the levying of tonnage duties and impost 
duties on imports and exports are regulations of commerce. 

I am entirely at a loss to conceive why, with a concurrent power in 
the State to regulate commerce, it was necessary or proper to introduce 
these stipulations into the constitution. A State was not bound to wait 
for the consent of congress, but might act as it pleased, and if congress 
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never repealed its enactment, the courts would have been obliged to 
enforce it. 

There are practical difficulties in the doctrine of a concurrent juris- 
diction, as contended for, which I have been unable, after most anxious 
reflection, entirely to reconcile either with the philosophy of legislation 
or the public convenience. 

It is said that the States have the right to legislate where congress 
has not legislated. Now, suppose that congress should feel it to be 
their duty, after examining thoroughly the condifion of trade between 
the States or foreign nations, or after looking at the traffic in a particu- 
lar article, say salt, to do nothing, but leave it to pursue its course; or 
after passing a law to regulate the trade between Missouri and New 
Mexico, resolve to pass no law in reference to the trade between Ohio 
and Kentucky. Is there not often as much effected by not acting, as 
by acting? I have, myself no doubt of the fact; and I regard a prudent 
forbearance to interfere, in many cases, quite as conservative as a con- 
trary course. The father who corrected his child yesterday has not 
ceased to exercise the parental power because it is omitted to-day, 
nor has that power necessarily become dormant, or ceased to exist. 

In the manifold relations and highly delicate nature of the commer- 
cial interest of this country, it would be no small difficulty for the 
congress of the United States effectually to watch the progress of legis- 
lation by so many different sovereignties, and apply with :equisite wis- 
dom and dispatch the necessary cerrective remedies. 

Troublesome and annoying as such a tax would be, it is yet more in- 
comprehensible how the States can be supposed so to administer the 
commerce regulating power as to cause all duties to be uniform through- 
out the United States, or to lay down a navigation and tonnage system 
in which no preference should be given in the ports of one State over 
those of another, nor dol yet see how they are to agree upon any com- 
mon commercial system of regulations for the Indian tribes. 

But this very question has been several times before the supreme 
court of the United States, and has been thoroughly examined. In the 
case of Gibbons vs. Ogden, 9 Wheaton’s report, 196—the matter in 
issue was whether the power to regulate commerce with foreign na- 
tions and among the several States, was exclusively in congress. That 
court decided that “the power vested in congress was complete within 
itself—might be exercised to its utmost extent, and acknowledged no 
limitations, other than those prescribed in the constitution itself. That 
it was vested in congress as absolutly as it would be in a single govern- 
ment,” page 197. ‘‘Wher a State proceeds to regulate commerce 
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among the several States, it is exercising the very power yranted to 
congress,” page 199. Mr. Justice Johnson, in a separate opinion, de- 
clared that the judgment of the court had his entire approbation, page 222. 
In the same opinion, he declared, that the States could not so exercise 
their power as to restrain the free intercourse between the States. In 
Hovston vs. Moore, 5 Wheaton, 23, the supreme court of the United 
States say: “They are altogether incapable of comprehending how two 
distinct wills can, at the same time, be exercised in relation to the 
same subject, to be effectual, and at the same time compatible with 
each other.” 


In Holmes vs. Jennison, 14 Peters, 570, the opinion was delivered by 
chief justice Taney, and established, “‘that a// the powers which relate 
to foreign intercourse, are confided to the general government.” And, 
if there is no error in the judicial tribunals, the “intercourse” is “com- 
merce;” and if there is no distinction as to the degree and kind of 
power granted to congress to regulate commerce between the States 
and that which is granted to regulate it with foreign nations, all the 


powers which relate to commerce between the States, are also vested 
in congress. 


In Groves vs. Slaughter, 15 Peters, 504, Justice McLean delivered 
the opinion of the court, again affirming the doctrine of exclusive 
power in Congress, as laid down in Gibbon vs. Ogden, above cited; 


and that no part of the power to regulate commerce could be exercised 
by a State. 


Mr. Justice Baldwin, in the same case, said: “The power of congress 
to regulate commerce among the several States, is exclusive of any 
interference by the States, and has been, in my opinion, conclusively 
settled by the solemn opinions of this court; nor can there be any 
adjudications of this court considered authoritative if these are not.”’ 


In Brown vs. Maryland, 12 Wheat. 448, it was adjudged by the court 
that the power to regulate commerce was exclusively vested in con- 
gress; and extended to the whole subject—meaning, the whole subject 
of commerce, properly speaking. Justice Thompson dissented from 
the balance of the court. 

In this case, as well as that of Gibbons vs. Ogden, 9 Wheat., the 
opinions of the court were delivered by chief justice Marshall, who 
discussed the whole subject with an amptitude and force of reasoning, 
and a copiousness and variety of illustration never since surpassed in 


any adjudications of that court, when the same subject has been under 
consideration. 
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I am satisfied that the doctrine of these cases was correctly laid 
down, and that it disposes of the case at the bar. 

It has been contended here, that the opinions of the same court inthe 
License cases, 5 Howard, and in the Passenger Cases, 7 Howard, have 
established another doctrine inconsistent with that of Gibbons and Og- 
den, and Brown and Maryland, but I am not certain that this position 
is tenable. 

In the License cases, the question was not before the court, but I ad- 
mit it was discussed by the judges. The cases were decided, and the 
statute of the States pronounced constitutional, on the ground of the po- 
lice power in a State to restrain the sale of ardent spirits, for the sake 
of peace and good order. No such question, as whether a State may 
use its taxing power or any part of its police power, to discriminate 
against the productions of sister States, or foreign nations, or Indian 
tribes, was to be decided; and construing the several opinions of the 
members of the court, with the matter before them, I not only find no 
fault with them, but am satified, that even in the opinion of some of 
those members of that court, who insisted on the concurrent power to 
regulate commerce, the law now under discussion before this court 
would be deemed unconstitutional. And I may here remark generally, 
of nearly all such members of that court, that it will appear from their 
opinions, not only in the License Cases, but in the Passenger Cases also, 
that while they make scarcely a distinction between the commerce re- 
gulating power and the police power, they neverthless concede that the 
power of a State to regulate commerce, which they contend for, is not 
co-extensive with the subject, but confined and limited within a narrow 
bound. 

Thus in 5 Howard. 516, Chief Justice Taney, laying down what he 
considers the limits of the State power of taxation, uses this strong lan- 
guage : | 

‘¢ Undoubtedly, a State may tax its own citizens, in proportion to the 
amount they respectively are worth, and the importing merchant is lia- 
ble to the assessment, like any other citizen, and is chargeable according 
to the amount of his property, whether consisting in money, engaged in 
trade or imported goods which he proposes to sell, or any other proper- 
ty of which he is owner, nor can this affect the price of the commodity 
to the consumer, since foreigners, as well as citizens of other States, 
who are not chargeable with the tax, may import and’sell,” &c. 

In page 579 he says “‘the controlling and supreme power over com- 
merce with foreign nations and the several States, is undoubtedly con- 
ferred on congress, but in my judgment the States may nevertheless, 
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for the safety and convenience of trade, or the protection of health of 
its citizens make regulations of commerce.” 


It will be remembered it is on this ground of health and morals, &c., 
that the learned judge rests the decisions of the License Cases. 

The above remarks of the Chief Justice are nearly co-incident with 
those of Mr. Justice McLean, who denied the concurrent power, when 
he says, 5 Howard, 592: 


‘Under pretence of police regulation, a State cannot counteract the 
commercial policy of congress. The State cannot, with a view to en- 
courage local manufactures, prohibit the use of foreign articles, or im- 
pose such a regulation, as shall in fact be a prohibition. But it may tax 
such property as it taxes other and similar property in the State, either 
specifically or in form of a license.”’ 


Mr. Justice Daniel thought that the foreign article ought to be subject 
to State taxation, in common with all other property of the same citi- 
zens. 5 Howard, 612. 


In the License Cases, so far as the taxing power of a State was 
brought into view, one question was, can the State tax it at all? The 
point decided was, that it could tax it, as other property in the State 
was taxed. 


Here the question is, can the State tax the foreign article differently 
and by a discriminating tax which amounts toa regulation of commerce 
unconnected with any question of the State police. The difference i8 
important. In the Passenger Cases the question of the exclusiveness of 
power in congress to regulate commerce with foreign nations, and be- 
tween the States was directly up for decision ; as was, also, the nature 
and extent of the State taxing power in connexion therewith. Justice 
Woodbury contended again for the concurrent power in the States and 
general government, as he had done in the License Cases, but it will be 
seen that on a careful examination of his opinion, that he does not claim 
a power to regulate commerce in the State co-extensive with the sub- 
ject. 

It will appear that he claims a power in the State to regulate only 
some things in connexion with commerce, and though he does not dis- 
tinguish between the commerce regulating power of the general yov- 
ernment, and the police power of the State in principle, he is prepared 
to do so in practice, as the cases arise. 

In 7 How. 529, Passenger Cases, he says, (speaking ofthe State tax- 
ing power, ) ‘such is the case of Turner vs. Smith, considered in con- 
nection with this, collecting the same of its own citizens as of others ; 
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and to argue that the States may abuse the power, by taxing citizens 
of other States different from their own, is a fallacy, because congress 
would also be quite as likely to abuse the power, because an abuse 
would react on the State itself, and lessen or destroy this business 
through it, and because the abuse, instead of being successful, would 
probably be declared unconstitutional by this court, whenever appealed 
to.” 

Again, on the same page, he intimates an opinion, thatthe clause of 
the constitution, which provides that ‘the citizens of each State shall be 
entitled to all privileges and immunities of citizens in the several States.?* 
ought “to protect the citizens of sister States from any legislation by a 
State which does not press, at least, as hard on its own citizensas those 
of sister States.” 

But, on page 557, he employs the following language, remarkable, if 
in fact, there be a real substantial difference of opinion between him and 
the majority of the court, as to the exclusive power of congress to “re- 
gulate commerce” in its proper sense. ‘There is nothing in the nature 
of much which is here connected with foreign commerce, that is in its 
character foreign, or appropriate for the action of a central and sin- 
gle government; on the contrary, much that is entirely local; some- 
thing, universal or required to be general or uniform. For, though con- 
gress is empowered to regulate commerce, and ought to legislate for for- 
eign commerce as for all its leading incidents and uniform and universal 
wants ; yet to “regulate commerce,” could never have been supposed, 
by the framers of the constitution, to devolve on the general govern- 
ment anything except exterior intercourse with foreign nations, with 
other States, and the Indian tribes. Everything else within State lim- 
its was, of course, to be left to each State.”” In this way much was 
meant to be left to the States, and much ever has been left, which par- 
tially related to commerce, when I say much was left, I mean concern- 
ing details and local matters inseperable, in some respects, from “foreign 
commerce,” but not belonging to its exterior or general character, and 
not conflicting with anything Congress has already done. 

So far as reasons exist, to make the exercise of the commercial pow- 
er exclusive, as on matters of exterior, general and uniform cognizance 
the construction may be proper to render it exclusive, but no further, as 
the exclusiveness depends, in this case, wholly on the reasons, and not 
on any express prohibition, and hence cannot extend beyond the rea- 
sons themselves; when they disappear, the exclusiveness should halt, 
“‘cessante ratione, cessat et ipsa lex.” 

It nowhere appears to have been settled that this power is exclusive 
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in congress, so that the State can enact no laws on any branch of the 
subject ; and whether conflicting with the acts of congress or not; on 
the contrary, the majority of the court, in the License Cases, 5 How. 
604, appear to have held that it is exclusive as to some matters connect- 
ed in some degree with commerce.” It must not be contended there- 
fore that Justice Woodbury asserts a power in the States to regulate 
commerce in all particulars where congress has not acted; on the con- 
trary, there are reasons for holding that, in many cases, the States can- 
not interfere, and what these cases are will depend much upon his future 
opinion, as to whether the State ought or ought not, to act in the mat- 
ter, as drawn from the peculiar nature of the case, when‘it arises. 

Chief Justice Taney merely insists on the power of the State to make 
regulations of commerce, for the safety and convenience of trade, to pro- 
tect morals, health, etc., all of whicli is conceded by the court under 
the police head. 

In these Passenger Cases, the question was whether the State of New 
York had power to impose a tax of one dollar and fifty cents, on the 
master of the vessel, for each cabin passenger coming into the port of 
New York, by sea, from any foreign country ; and twenty-five cents for 
each passenger coming from sister States in coasting vessels ; and whe- 
ther the State of Massachusetts had power to impose a tax of two dol- 
lars on the master of the vessel, for all alien passengers coming by sea in- 
to the port of Boston. 

It was held by the court as follows: that the tax on passengers from 
foreign countries, was a regulation of commerce with foreign nations, 
and the tax on the passengers coming from sister States, was a regula- 
tion of commerce between the States—Justices McKinley, Grier, Mc- 
Lean and Wayne gave separate opinions, that there was an exclusive 
power in congress to regulate commerce, and that zpso facto, by virtue 
of the grant to congress of this power, these statutes are void. Mr. 
Justice Grier, however, after deciding that to tax intercourse with for- 
eign nations, or between the States, challenges the power to exclude 
this intercourse altogether, and thus thwart the policy of other States 
and the Union, was a violation of the constitution, also insisted that 
congress had regulated commerce between the States and with foreign 
nations by willing that it should be free. In this opinion Mr. Justice 
Catron concurred ; so that it is impossible to doubt what would be the 
epinions of the same Judges on the law now before us. 

An the case of Brown vs. Maryland, that clause of the constitution 
which forbids the State to lay any duties or imposts on imports or ex- 
sports, save what may be absolutely necessary for executing its inspec- 
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tion laws, was also most ably reviewed. Nothing but the length of this 
opinion already prevents me from transcribing it here, ipsissimis verbis, 
the substance of an argument which ranks its author, in my estimation, 
the ablest Judge that ever sat on the bench of the Supreme Court of 
the United States; but I am compelled to omit it. The point decided 
inthe case in connection with this clause, may be stated as follows: 
In 1821 the State of Maryland passed an act requiring all importers of 
foreign articles or commodities, by bale or package, of wine or rum, 
and all other persons selling the same by wholesale, bale or package, 
hogskead, barrel or tierce, before allowed to sell. to take out a jicense, 
for which they were to pay fifty dollars, on penalty, &c. It was held 
to be a violation of the constitution to require this license. It was de- 
cided that duties on imports was a mere tax on the act of importation, 
or on the article imported. That though the tax was usually collected 
in advance of any sale by the importer, yet this was merely to prevent 
evasions of the tax, and it was no less a duty when collected afterwards. 
That no object could be effected by taxing the act of importation, which 
would not be effected equally by a tax on the article after importation; 
that Brown, who was indicted for selling such articles by wholesale, he 
having imported them directly from a foreign country, was not obliged 
to pay the tax, the law being in violation of the above clause of the 
constitution. 

The court held that while the goods remained in the hands of the 
importer, in the forms imported, they were not subject to any tax what- 
ever, on the part of the State—that in that condition they were taxable 
by congress, but not by the State government, and that although it was 
competent to the State authority whenever imported articles have 
passed out of the channels of commerce, by being so altered as to be- 
come a portion of.the common mass of the property of the State to tax 
them by its local laws ; yet, that until that fact had transpired by break- 
ing the bales or otherwise divesting them of the distinctive character 
of the imports, they were subject to the taxing regulation power of con- 
gress, and not of the States. 

Now, it must be admitted that there is great difficulty in laying down 
any fixed rule, adapted to all cases, which will sufficiently designate 
when imported goods have lost their character as such, when they have 
fully ceased to claim the protection of congress, and may rightfully de- 
mand the protection of Statelaws. The difficulty on this point, is not 
peculiar to the case before us, but is common to the entire subject mat- 
ter of legal adjudication, where the condition of persons or property is 
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dependent on questions of conflicting jurisdictions, embarrassed by 
questions of intention. 

But it seems to me, the legislature of Missouri has relieved the ease 
of any difficulty on this head. They have signified their will, that no 
goods, wares, or merchandise, the production, growth, or manufacture 
of any place out of the limits of Missouri, shall ever mix with the com- 
mon property in this State; shall ever be placed on a footing with 
other property in the State, so long as it remains in the merchant or 
grocer. They have denounced it as separate in its nature ; as worthy 
of heavier burthens, and a peculiar restrictive system of taxation, known 
to no other property in the State, and all this because it is foreign; has 
been imported into the State, either from foreign nations or from sister 
States. While they so designate it and treat it, what right have they to 
say it has mixed with the common property of the State? When “it 
has so mixed, it has ceased to be foreign,” says Judge Marshall. But 
our legislature says it is foreign, and they tax it as foreign. Then they 
ought not to be allowed to tax it as mixed. It is conceded at the bar. 
that if the twenty cents were laid upon the act of importation, it would 
be void, or if it were laid on the imported article, and secured by a lien 
on the article, it would be a duty on the import and void. Now I am 
unable to perceive, if this be so, how the holdng up the tax awhile, but 
laying on and collecting it at the end of a short time without a lien, can 
make it valid. Forms here are nothing, substance everything. 

My opinion, then, is, that the tax imposed on the property of the. ap- 
pellants in this case, was for the reasons stated, repugnant to the con- 
stitution of the United States. 

The question which has been raised on the State constitution, grows 
out of the provision in the Bill of Rights, which declares “ That all 
property subject to taxation in this State, shall be taxed in proportion to 
its value.” 

It would seem at the first statement to be perfectly manifest that the 
object of this clause was to render taxation equal—to cause the bur- 
dens of government to bear with equal weight, in proportion to taxable 
property, on every citizen. The inherent justice of such a rule evinces 
the same view. Nor does the history of taxation, often flagrantly in- 
iquitous and arbitrary, both in England and America, at all tend to re- 
lieve the mind of the first impression naturally suggested on reading this 
provision of the Bill of Rights ; that it was intended todo just what it 


‘ says—cause all property in the State, subject to taxation, to be taxed 


in proportion to its value. 
It is insisted, however, that the cotemporaneous construction is 
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against this understanding. (See act of legislature, Dec. 12, 1820.) 
Cotemporaneous construction has been sometimes. relied on in such 
cases, and it may be proper to be looked to, where the language is doubt- 
ful and other rules of construction fail. But if constitutional enact- 
ments are to be made to bend solely to the rule of cotemporaneous leg- 
islative construction, it is believed that in many cases important prin- 
ciples might be entirely fritted away. Some of our most unjversally 
acknowledged constitutional principles at the present day were estab- 
lished by judicial action, not only against cotemporaneous construction, 
but long after it had supplanted in practice the constitutional rule. 

If the constitutional provision does not mean that all property taxable 
by law, shall be taxed equally in proportion to its value, what does it 
mean? We are told at the bar that the purpose was to impose ad va- 
lorem, instead of specific taxes on whatever classes of property may be 
taxed; that the object was not to make each hundred dollars’ worth of 
property, required to be taxed, pay the same amount to government, 
but to impose an ad valorem tax of any given rate on all property of one 
kind, and an ad valorem tax of a different rate upon all property taxa- 
ble of another kind. To illustrate—slaves may be all taxed at one- 
fifth of one per centum on the value, while lands may all be taxed at 
the rate of one-tenth of one per centum on the value. I am not aware 
that this idea has the weight of cotemporaneous construction, and I am 
at a loss to conceive the motive which could have sought to fix upon 
the people so unfair a principle of taxation. 

It cannot be doubted that wherever unjust and oppressive systems of 
taxation have obtained, they have assumed this very form, which, it is 
contended, was purposely provided by the convention for the people of 
Missouri. My recollection does not now serve me with an instance in 
which a tax has been levied unequally on the same subject of taxation. 
When in the vicissitudes of political contests, taxes have shifted their 
burthens, they have fallen on this class or on that class. But to fix a 
tax of five per cent. on this landholder, and ten per cent. on that, and 
twenty per cert. on the third landholder, would be a degree of political 
iniquity which I apprehend has, rarely, if ever, been witnessed. I do 
not think, therefore, that the object was to require merely that each 
class of property holders should be taxed alike. 

I cannot imagine why the convention should seek to have a system of 
unequal taxation, graduated upon an ad valorem principle. But it has 
been very well remarked at the bar, in reply to this, that, even if it be 
the correct exposition of the constitution, the case will still not be re- 


lieved of its difficulties. 
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« The property of the appellants on which this tax is imposed, is of the 


same class precisely with the property of other citizens, and, indeed, 
with other property in their own possession which is not taxed at all. 

The fact that one barrel of flour comes from Illinois, and another bar- 
rel from Missouri, will not make them different kinds of property, to 
be taxed differently, even under the view of the constitution, insisted 
upon by appellee’s counsel. 

But to return again to the words of the constitution: ‘ All property 
subject to taxation,” &c.—not each separate class of property—“ shall 
be taxed in proportion to value.”’ 

In the absence of any other rational explation of the meaning of the 
provision, I am of the opinion that the legislature, in proceeding to raise 
revenue, is bound, where they tax at all, to impose upon all taxable 
property an equal rate of taxation. That is, no person who is taxed for 
the support of Government can be required constitutionally to pay a 
higher rate pet cent. per annum on any one hundred dollars’ worth of 
his taxable property than he pays on any other, nor than any other cit- 
izen pays on his taxable property. 

The constitutions of Illinois, Arkansas, Tennessee and Maryland con- 

tain provisions not very dissimilar to our own. 
' The constitution of Illinois is in these words: ‘The mode of levy- 
ing tax shall be by valuation—so that every person shall pay a tax in 
proportion to the value of the property he or she has in his or her pos- 
session.” This constitution was adopted in 1818, but two years before 
our own, and was doubtless intended to embody the same principle. 

I will also give here the clause from the constitution of Arkansas, 
which is fuller but to the same purport : 

“All property subject to taxation shall be taxed according to its value, 
that value to be ascertained in such manner as the General Assembly 
shall direct, making the same equal and uniform throughout the State. 
No one species of property from which a tax may be collected, shall be 
taxed higher than another species of property of equal value; provided 
the General Assembly shall have power to tax merchants, hawkers, 
pedlars and privileges, in such a manner as may from time to time be 
prescribed by law.” 

These constitutional provisions have each been reviewed by the Su- 
preme Courts of their respective States, and expounded in a manner 
entirely concordant with the view here taken of the clause in our own 

State constitution.’ See 1 Gill Rep. 308; & Ark. 207; 3 Scam. 138, 


and 6 Yerger R. 456. 
I do not concur with my brother Birch, if it be his opinion that the 
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constitutional provision requires the legislature to declare all property 
taxable inthe State which is not exempt by the compact with the gen- 
eral government. [ will not pretend to say in advance of the question 
coming before me, that the legislature may not exempt any species of 
property from taxation, especially property devoted to purposes of re- 
ligion, education or charity. Nor will I say what is the effect of those 
laws which have been passed from time to time, releasing individuals 
from the payment of taxes. In devising a just and equal system of tax- 
ation upon constitutional principles, it may be necessary for the legisla- 
ture to omit to tax some articles of property while others are taxed. 

But another point has been presented which it is contended, renders 
all the principles which have been discussed and settled above, inappli- 
cable to this case. It is this: That the several acts of the legislature 
are not intended to impose any tax whatever on property, but are mere- 
ly directed against the occupation or privilege of the merchant or gro- 
cer; and conceding that for the reasons already shown, it would not be 
constitutional to discriminate against or exclude from the State, the ar- 
ticles of property employed in the business of the merchant or grocer, 
or that it would not be constitutional to tax them unequally, as a portion 
of the common mass of domestic property of the State, yet there is no 
infringement of either constitutional guaranty, when it is observed, that 
no property is really taxed in the case, but merely an “employment,” 
or “occupation.” 

I must admit, that this objection has been very forcibly presented to 
my mind—and that I have had different opinions in regard to it; it was 
the only difficulty in my way on the first argument; and I was particu. 
lar in directing the attention of counsel to the subject. 

During the present term of the court, my mind has been anxiously 
endeavoring to realize the propriety and reality of a distinction, which 
appears to have very generally obtained; so difficult is it to divest the 
mind of a false impression, once fixed upon it. I have, however, after 
much thought and inquiry into this subject, come to the opinion, that 
this distinction is one of form only, and should not interfere with what 
would otherwise be the judgment of the court. 

A tax of $500 worth of property belonging to one citizen, of one 
dollar, and a tax on the privilege of holding, using and enjoying $500 
of property by another citizen, of the same amount, exhibits a differ- 
ence, if there be one, so impalpable and evanescent, as not to be clearly 
identified by language. Long habits of conceding the existence of a 
difference, may induce us to suspect there must be something in it— 
but we shall have more difficulty when we attempt to define by any fair 
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_process of reasoning, in what the supposed difference consists. In the 

case put above, it is the property in both instances which is looked to 
in fixing the tax. The citizen finds one exactly as heavy as the other, 
and has precisely the same resources out of which to pay it. In the 
latter case it is assumed that the tax is imposed merely on the occupa- 
tion; and yet it is plain that if the license taker had had no property, 
he would not only have had no tax to pay, but could not have received 
a license. 

To say it is not a tax on property, but a tax on an occupation, be- 
cause the party taxed has property, is to argue in a circle, and to con- 
fuse ourselves without convincing the understanding. 

Let us endeavor to test the principle of the distinction by its practical 
operation. Let us suppose the property of the defendant, Crow, is not 
subject to a direct tax, the constitutions forbid it—but then his occupa- 
tion in having that property may be taxed—how is this tax to be col- 
lected? He does not choose to pay, and the revenue officer goes into 
his house to distrain for the tax—he cannot seize any of his property, it 
is all protected by the constitutions from his power. 

To say that the goods are not liable to be taxed as here claimed, and 
yet may be seized and sold to pay it, is still following the circle, in 
which the premises and the conclusion are both assumed, and alternate- 
ly made to prove each other. 

If such a process of reasoning shall be tolerated, then the constitu- 
tional enactment is made a dead letter, by the change of a few words in 
a revenue law. You have only te provide that every person who is the 
holder of any real estate, or uses or occupies the same, is declared to 
be a farmer, and require him to take out a license, and apply the same 
rule to slaves and other property, and the whole system of property tax- 
ation vanishes from the statute book. ‘The better doctrine would seem 
to be, that where the property itself is liable to taxation, the license 
mode of reaching it may be employed; but where the property itself is 
forbidden to be touched, the probibitien cannot be evaded by substitu- 
ting for the word “property,” the phrase “license to use, enjoy or sell 
property.” 

I am unable to see on what principle one of these should be constitu- 
tional and the other unconstitutional. I see nothing against the employ- 
ment by our legislature of the license form of taxation, if they chodse 
to do so, but I deny their power to lay a higher or different tax by li- 
cense than in the direct way, They have the power tu tax vocations, I 
have no doubt—but such a tax should be what it pretends to be: a vo- 

cation tax. 
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This same objection was made in the case of Brown vs. Maryland. 
Brown’s property, it was said, was not taxed, but his “occupation” 
was. The court say, (Chief Justice Mashall delivering the opinion) 
‘Butif it should be proved that a duty on the article itself would be 1e- 
pugnant to the constitution, it is still argued that this is not a tax upon 
the article, but on the person. The State, it is said, may tax occupa- 
tions, and this is nothing more. It is impossible to conceal from our- 
selves that this is varying the form without varying the substance. It 
is treating a prohibition which is’ general, as if it were confined to a par- 
ticular mode of doing the forbidden thing. All must perceive that a 
tax on the sale of an article imported only for sale, is a tax on the ar- 
ticle itself. It is true the the State may tax occupations generally; but 
this tax must be paid by those who employ the individual, or is a tax on 
his business. The lawyer, the physician or the mechanic, must either 
charge more on the article in which he deals, or the thing itself is taxed 
through his person. This the State has a right to do, because no con- 
stitutional prohibition extends to it. So a tax on the occupation of an 
importer is in like manner a tax on importation. It must add to the 
price of the article, and be paid by the consumer, or by the importer 
himself, in like manner as a direct duty on the article itself would be 
made. This the State has not a right to do—because it is prohibited 
by the constitution.” And this seems now to be the settled doctrine of 
that court. 

In the license cases, 5 How. 575, Chief Justice Taney, speaking of 
goods, wares, and merchandise in the hands of the importer, says, ‘‘a 
tax upon them while in this condition, for State purposes, whether by 
direct assessment, or indirectly by requiring a license to sell, would be 
hardly more justifiable in principle than a transit duty on merchandise 
passing through a State.” 

Justice McLean quotes, with approbation, the ruling of the court in 
Brown’s case, that a ‘tax on the sale of an article imported only for 
sale, is a tax on the article itself.” 

In the Passenger Cases, 7 How. 467, Justice Catron held, “that 
imposing a tax on the master of a vessel, of two dollars for eacli passen- 
ger coming in the vessel, was a tax on the passengers through the mas- 
ter, and was as unconstitutional as if laid directly on the passenger as 
an import.” 

Mr. Justice Grier (ib. 458) held, that it was ‘‘a tax on the master, 
as the representative of the vessel and cargo, and was not valid, be- 
cause the vessel and cargo were exempt from such a tax.” Chief Jus- 
tice Taney, in the Passenger Cases, (p. 481) says, ‘‘unquestionably a 

















f 













SUPREME COURT OF MISSOURI, 





Crow et al. vs. The State of Missouri. 





tax on the captain of a ship bringing in merchandise, would be indi- 
rectly a tax on imports, and consequently unlawful.” 

Mr. Justice Woodbury (ib. 531) says, “it is customary in most 
countries, as before named, to impose taxes on particular professions 
and trades, or businesses, as well as on property, and whether in the 
shape of a license, or fee, or an excise or poll tax, or any other form, it 
is of little consequence, when the object of the tax is legitimate.” But 
I infer that, when the object of the tax is not legitimate in any given 
case, as to the property, it would not be legitimate, in his opinion, in a 
different form. 

It has been insisted that this tax does not profess to be assessed on 
property. The law says, “when the amount received shall amount in 
value to more than five hundred dollars, or less, the tax shall be one 
dollar.” But I do not know that it is very important what the law may 
profess to do, or not to do, as the validity depends upon the actual fact, 
rather than the form in which a tax may be covered up or disguised. 

That the tax is not graduated by the amout of property on hand, but 
by the amount whick was received six months before, is no answer to 
the allegation that the tax falls on the property, because when the next 
license is taken, all the property on hand is covered by it. If no other 
license is taken out, there is, in that case, a mere evasion of the law, 
which can prove nothing either way as to the nature of the tax. 

The same thing may happen in regard to the land tax. A man buy- 
ing real estate after one assessmet, and selling it before another, escapes 
the payment of any tax; but no one will pretend that this fact can have 
any influence in determining whether the land tax is a property tax 
or not. 

The case of Nathans vs. Louisiana, (8 Howard, 73,) is again ap- 
pealed to on this branch of the subject. There is no prohibition in the 
constitution of Louisiana, I believe, on the power of her legislature to 
license occupations. Nathans, was but a license on his occupation or 
avocation. It wasnot graduated by the amount of bills of exchange he 
had sold in the last six months, or had on hand to sell. It was a license 
established and fixed by law, whether the broker sold one bill or ten 
thousand bills of exchange. 

Unconstitutional laws are more or less unjust and unequal, and are 
always unwise. Look at the effect of these statutes now under con- 
sideration. The merchants are now compelled, instead of paying only 
their just proportion of taxes, according to their wealth, like our other 
citizens, to pay nearly one-half of the entire revenue of the State. 
These laws operate by extracting a forced loan from the merchants, to 
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pay and support the burthens of the govenment thus taken from them, 
on their merchandize, with such additional per centage thereto added, 
as they judge they can realize from their customers. 

The consumers pay it—but who are the consumers? The people 
generally—the great agricultural portion of our citizens. All those 
who use salt, iron, sugar, coffee, tea, domestics, and various other arti- 
cles now of daily consumption. _ 

It is no answer to say, “this consumption is voluntary.”’ Itis a vol- 
untary consumption of the necessaries of life. 

I have ever considered it the duty of the judiciary to have a proper 
respect for the legislative department; and feel that the mind of the 
judge should, with reluctance, come to the conclusion that an enact- 
ment of that body is unconstitutional and void. But I believe when- 
ever sucha law is brought under judicial notice, it is better and wiser 
at once to declare it so. 

I consider it the plainest dictate of wisdom, to have our legislation 
properly within the pale of the constitution. 

Let each government, State and general, scrupulously keep within its 
constitutional limits, in their various acts of legislation, encroaching 
not the least upon the rights and privileges of each other, and our na- 
tional Union will bid defiance to “foreign levy, malice domestic,” fren- 
sied fanaticism, and the host of hydra-headed combinations springing 
up against the rights of man. 

I, therefore, come to the conclusion that the statutes of this State, 
imposing the present discriminating tax upon the merchants and gro- 
cers, are not only unjust and unequal in operation, but are unconstitu- 
tional, both in regard to our own State constitution as well as that of 
the United States—consequently I am for reversing the judgment of the 
criminal court, and for discharging the defendants below. 


Napron, J. 


The questions presented by this case involve the taxing power of this 
State, and its restriciions Loth under the State constitution and the con- 
stitution of the United States. As the power to tax all the property 
and business within a State is an essential attribute of its sovereignty, 
and the only restraint upon its exercise, in the absence of express consti- 
tutional provisions, is to be found in the responsibility of the legislature 
to their constituents, the importance of ascertaining the limitations to 
this power, whether by the State or the federal constitution, will be 
readily perceived. The law now in question is entitled: “An act to li- 
cense and tax merchants.” It has, in all its essential features, been 
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the law of this State since its organization, and never, until the pre- 
sent time, has its validity been questioned. : 

It is now urged that this law conflicts with the provisions both of our 
State and federal constitutions, and to this conclusion a majority of this 
court has arrived. In dissenting from a conclusion involving such im- 
portant consequences upon our State revenue, it is proper that I should 
state the grounds upon which such dissent is based. 

The material provisions of the law now in force, regulating the li- 
cense and tax upon merchants, are to be gathered from the act upon 
this subject in the revised code of 1845, and two amendatory acts 
passed in 1847 and 1849. From these several statutes, the law may 
be stated substantially as follows : 

A merchant is declared to be a person who deals in the selling of 
goods, wares or merchandise, at any stand, store or place occupied for 
that purpose. 

All merchants, whether retailers, or wholesale dealers, are required 
to furnish the collectors of revenue a statement of all goods received 
by them within six months previous to taking out license, excepting 
such as are the growth, manufacture or produce of this State. 

There is levied upon every such license, a tax of one dollar for the 
first five hundred dollars worth of merchandise embraced in the state- 
ment, and twenty cents upon every additional hundred dollars worth of 
merchandise. 

An ad valorem tax is also levied upon merchandise, the same as up- 
ou real estate, excepting such as is in the original bale, cia box, 
crate, &c., which it is imported. 

This law is said to be void, both because it conflicts with the econ- 
stitution of the United States and violates our State constitution. 
I will first consider the last proposition. 

The provision of our constitution, which is supposed to be violated, 
is the 19th section of the article containing a declaration of rights, and 
its language is: ‘‘That all property, subjected to taxation in this 
State, shall be taxed in proportion to its value.” 

To all objections based upon this provision, may answer is: first, 
that the license law in question is not a tax upon property, and there- 
fore, not within the restriction; and secondly, if it were conceded to 
be such a tax, there is nothing in the law conflicting with tke true in- 
tent and meaning of this constitutional provision. 

This law does not profess to tax property upon its face, or in its 
terms, but professes to tax the occupation of those who deal in the sel- 
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ling of goods, wares and merchandise. Why the. law should be thought 
to have in view a different purpose from what its language indicates, 
I have been unable to conjecture. If the amount of license tax had 
been spetific, as it once was, or had been regulated by. any other crite- 
rion, than the amount of merchandise received for sale, within a given 
period, there would have been no plausible ground for calling this a tax 
upon property, and thus the very plan adopted by the legislature to arrive 
at a more fair and equitable adjustment of this tax, by conforming it to 
the rule furnished by the constitution for a property tax, is construed 
into an admisssion of a constitutional restriction, where nothing but an 
exercise of legislative discretion was designed. This graduation of the 
tax by the amount of merchandise received is obviously with a view to 
tax the proable value of the business, so that each merchant may pay 
for his liscense an amount proportioned to his profits. It may be that 
the standard adopted is not a correct one, and that more satisfactory and 
just ones might be suggested. The amount of sales, or of actual pro- 
fits, or any other criterion, might have been adopted instead of the one 
we now find in the law. If the amount of actual profits had been fixed 
as the basis of the tax, could such tax, with any propriety, have been 
called a tax upon property? It cannot be, that the character of the 
tax is changed by the manner in which its amount is fixed. How shall 
we class the taxes now or lately levied upon licenses to lawyers, physi- 
cians, auctioneers, pedlers, keepers of billiard tables or dram-shops? 
These licenses are regulated by the supposed value of the pursuit or 
calling, and upon the same course o freasoning must be taxes upon pro- 
perty. 

A slight examination into the details and practical operations of this 
law, will show that the legislature had no design of taxing property as 
such, and if they had, that they have failed in attaining their purpose; 
although so far as property is reached, the constitutional rule in relation 
to such taxes is strictly complied with. To procure a license, the mer- 
chant is required to state the amount of merchandize received by him 
during the six months preceding his application, and upon this state- 
ment the tax is based. If the merchant begins with a capital of ten 
thousand doars, upon which he obtains his license, and in the course 
of six months buys and sells an additional amount of one hundred 
thousand dollars worth of goods, and then declined business, and asks 
no renewal of his license, no license tax whatever is derived from the 
one hundred thousand dollars’ worth of goods. His occupation ceas- 
ing, the tax ceases. But the ad valorem direct tax does not cease in 

such a case, nor can it be evaded by such a contingency. So, if his 
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receipts during the first six months should go up to fifty thousand 
dollars, all of which are disposed of during this term, his license for the 
ensuing six months will be in this proportion, although the stock on hand 
during the period covered by the license may be greatly diminished. 

It will be observed that I am now considering this question solely 
with reference to our State constitution, and that provision which re- 
stricts a property tax. I am aware that in the case of Brown vs. Ma- 
ryland (12 Wheat.,) Judge Marshall has declared that{where the State 
is prohibited from laying direct taxes, the prohibition cannot be eva- 
ded by indirectly taxing the same commodities under guise of a license. 
The principle may be conceded, but the concession will not reach a 
case where the power of direct taxation exists beyond dispute. That 
was a case where a State, in the opinion of the court, attempted to 
levy, indirectly, a tax upon imrports—a direct tax upon which was ex- 
pressly prohibited by the federal constitution. The present is a case of 
indirect taxation upon occupations and busivess, and the rule prescribed 
in the constitution for direct taxation upon property is sought to be 
applied to it. It is fortunate that in the present case the rule has not 
been violated, as I shall presently show—but it is quite obvious, that 
in relation to many other kinds of indirect taxation, it would be dif- 
ficult, if not totally impracticable, to observe it, and to concede its 
application would be to abolish all power in the State to tax occupa- 
tions. That power undoubtedly exists in every sovereignty, unless it 
has been taken away by some express stipulation in its constitutional 
organization. There is none such in our State constitution. 

This law, then is a tax upon an occupation or business. It is a 
revenue law, and is solely designed for revenue purposes, and is an in- 
direct tax upon the citizens of this State, who are the consumers of 
the merchandise. This law and similar laws licensing grocers, ferry- 
men, tavern keepers, billiard table keepers, lawyers, physicians, &c., 
are the only modes of indirect taxation left to the States. With the 
expediency of such laws [have no concern. There is a class of polit- 
ical economists, I believe, who regard all indirect taxation as an evil, 
and who insist upon a general ad valorem levy upon ai the property 
of all the citizens of the State. Such direct taxation it is thought, as it 
would be sensibly felt, would be a beneficial check upon extravagance, 
and it is therefore preferred on the same principle that would induce a 
man to make his food unpalatable in order to prevent his becoming a 
glutton. But this is a question for the legislature, and not the judiciary, 
and to that body it may be safely left to determine, whether they will 
continue to raise revenue through the medium of licenses, or will choose 
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rather to levy direct taxes upon all the property within their reach. I 
pass to the second branch of this proposition, which relates to the true 
construction of this restrictive clause in our constitution. 

I have already endeavored to show that the license tax in question 
is fot a property tax, but a tax upon an occupation or business, and 
therefore not within the provision of our State constitution, pre- 
scribing arule for property taxation, and if this opinion be correct, 
the whole question is ended, so tar as our constitution is concerned. 
But I will now assume that it is a property tax and that it is within the 
restriction imposed on the legislature by the constitution. 

There seems to be two distinct views entertained and urged in 
this discussion in relation to the proper construction of this injunction 
upon our legislature, in relation to their exercise of the taxing power. 
One opinion, I understand to be, that the legislature are compelled by 
the constitution to levy a general ad valorem tax upon all property 
within its limits, not expressly exempted from taxation by our compact 
with the federal government. This opinion construes the language of 
the constitution as imposing upon the legislature a constitutional obli- 
gation to tax all the property within the State, according to its value, 
and not an injunction to confine their taxation to an ad valorem tax, 
whenever they see pmoper to tax property at all. If this construction be 
correct, we have never yet had a revenue law in this State which was 
constitutional or birding. From the year 1820, up to the present time, 
no such law is to be found in our statute-book. This circumstance 
certainly does not prove the construction wrong, but it is calculated to 
favor it, if any other rational one canbe found. I shall not dwell upon 
this proposition, believing that we can readily give this clause of our 
constitution a meaning, not inconsistent with its terms, and better 
adapted to effect the object in view by its framers. 

Another position, and one which has been strongly urged in this case, 
is, that although this constitutional provision does not compel the legis- 
lature to tax all the property of the State, yet it does not prohibit all 
discrimination in reference to anything except valde. Hence, if the 
legislature tax horses, or slaves, or cattle, they must lay the tax upon 
all such property without reference to age, or place of production, or 
any other circumstance except value. 

It is upon the one or the other of these positions, that the provision 
of the act now in question, which exempts from taxation property 
which is the growth, produce, or manufacture of this State, is said to 
be a violation of our State constitution. 

I understand this provision of our constitution to be simply designed 
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as an injunction upon the legislature to lay ad valorem taxes upon such 
property as may be selected for taxation. It does not prohibit exemp- 
tion or discrimination; it does not deny to the legislature the right to 
select such objects of taxation as they may deem most appropriete. It 
does not forbid the legislature from taxing such property as may be 
thought most productive, and omitting to tax what may be considered 
unproductive. It dees not prohibit a tax upon all horses over three 
years old; or all cattle over two years old, or of all slaves over ten years 
old; omitting to tax such as are under a particular age; our statute book 
is full of such enactments. The Jegislature cannot make a law declar- 
ing that my horse, which is worth fifty dollars, shall pay the same tax 
with my neighbor’s, which is worth one hundred. This would be a spe- 
cific tax upon horses, without reference to their value. But they may 
decline to tax, or exempt from taxation all horses under a certain age, 
or all horses of a particular breed. Upon the same principle, they 
must discriminate with reference to the place of production as well as 
the age cr breed. They may decline to tax the wheat, and hemp, and 
corn, and tobacco raised in this State, and may yet tax those same arti- 
cles when brought from other States. 

I speak now of the taxing power in this State, as an independeut 
sovereignty, without reference to her relations to*the federal govern- 
ment. That relation presents another topic, distinct from the one now 
under consideration, and will be noticed when that branch of the sub- 
ject is reached. I hold that, independent of her duties to the federal 
government, the State of Missouri is a sovereignty, and as such, pos- 
sesses unlimited powers of taxation over all the property and business 
within her limits, except where the State constitution has made limita- 
tions. And, I ask, where is the limitation sought to be imposed? If I 
am correct in the interpretation I have given to the restriction already 
noted, there is none whatever to be found. Cannot the legislature give 
direct premiums to any branch of industry they may desire to patronize 
and encourage? There is nothing in the constitution to forbid it, and if 
they can vote a sum of money out of the treasury to pay an inventor 
for his invention, or a farmer for a skilfully conducted farm, or a me- 
chanic for an improvement in his art, what is to hinder them from indi- 
rectly encouraging the same persons, by adapting their revenue laws to 
such purposes? [t is in vain todenounce such legislation as class legis- 
lation, or to stigmatize it by any other harsh epithets. It is with the 
power of the legislature only, not the expediency of the laws they pass, 
that Iam concerned as a judicial officer. If the legislature pass un- 
wise and unequal laws, their constituents will hold them responsible. It 


























MARCH TERM, 1861. 336 





Crow et al. vs. The State of Missouri. 














has not been entrusted to the judiciary to review or amend constitu- 
tional enactments. 

Admitting, then, that the tax upon licenses to merchants must be re- 
gulated by the same rule which, under the constitution, governs a pro- 
perty tax, that rule, as I understand it, is not infringed by the present 
law. It is unnecessary to refer to the details of the act to show this. 
If it ke said that the Jaw, in effect, taxes the same property twice, this 
is either an objection to the amount of taxation, in relation to which the 
legislature had discretionary power, or it results in a total prohibition of 
all indirect taxation, through the medium of licenses. It being contended 
that a tax upon a merchant’s license is equivalent to a tax upon mer- 
chandise, it necessarily follows that no such license tax can be valid, 
whenever there is a direct tax upon the property employed in the exer- 
cise of the vocation or profession or business attempted to be taxed. 
The same course of reasoning will annul all the taxes now levied 
upon licenses to the learned professions, or to any other class of persons 
who are pursuing an occupation which the legislature have thought pro- 
per to tax. An examination of the general revenue law of the State 
will also show that it reaches several other branches of State revenue. 
In short, the argument travels back to the starting point of those who 
maintain the constitutional injunction of a general ad valorem tax upon 
all property subject to taxation within the State. It may be also ob- 
jected, that all the merchandise is not reached by this act, and precise 
equality or a due proportion between value and property, has not been 
exactly attained, but it is as near an approximation as is usually attain- 
ed in such laws. If it be expected that any revenue law which the 
wisdom of man can frame, is to be based upon the most exact rules of 
equality, so that it shall operate upon all classes and all individuals 
alike, and iay the same burthen upon all, in proportion to their means, I 
confess myself to be one of those who believe such expectations delus- 
ive. There is no branch of legislation so difficult, so delicate, so hard 
to be adapted to the conflicting interests and conflicting views of the 
constituent, as the framing of a revenue law. It is an easy task to find 
fault, and point out defects in any one that may be framed, but not quite 
so easy to suggest a better one. However this may be,I am happily re- 
lieved from the responsibility of either making such a law, or revising 
one made by others. That task has been entrusted by the constitution 
to other hands, and if it has been badly performed, om corrective must 
come from a different quarter than this. 

To conclude this branch of the subject, I hold that the taxing power 
of this State extends to all the property, and every occupation or pur- 
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suit wi‘hin its limits—that the only restraint upon the exercise of this 
power over occupations or business, is the responsibility of the mem- 
bers of the legislature to their constituents—that there is an additional 
restriction in relation to property taxation, imposed by the constitution, 
requiring such taxes to be ad valorem, and not specific—that the legis- 
lature may, however, select the object of taxation, and omit to tax any 
property they choose ; but when that object is selected, and that object 
is property, it must be governed by the constitutional rule. 

Assuming these principles as the true criterion of legislative power, 
I find nothing in the law entitled “An act to license and tax merchants,” 
infringing any provision in our State constitution. 

The second branch of this case, which relates to the constitution of 
the United States, presents a wide field of enquiry, and one which, I 
Fegret the approaching termination of our term and the press of other 
causes awaiting adjudication, will not allow me so thoroughly to inves- 
tigate as its importance demands. I shall confine my examination to 
the leading principles involved, and the leading cases upon them deci- 
ded by the federal judiciary. 

Under our complex system of government, no task has been found 
more difficult or delicate, than that of defining the exact line of distine- 
tion between the powers of the State and federal governments. In 
some cases, the distinction is broad and obvious, but as we approach 
nearer to the line, it becomes more difficult clearly to define it, and fix 
the point where the power of the State ends, and that of the federal 
government begins. The general rule on this subject has been aptly 
and forcibly expressed by Judge Story, in Houston vs. Moore, (5 Whea. 
48), and as that distinguished jurist has not been supposed to have any 
disposition to enlarge the powers of the States at the expense of any 
just right of the federal government, I prefer to adopt his views, ex- 
pressed in his own language, as the basis of further investigation. 

“The constitution containing a grant of powers in many instances sim- 
ilar to those already existing in the State governments, and some of 
them being of vital importance to State sovereignty and State legisla- 
tion, it is not to be admitted that a mere grant of such powers in affirm- 
ative terns to congress does per se transfer an exclusive sovereignty 
on such subjects to the latter. On the contrary, a reasonable interpre- 
tation of that instrument necessarily leads to the conclusion that the 
powers so granted are never exclusive of similar powers existing in the 
States, unless where the constitution has expressly in terms given an 
exclusive power to congress, or the exercise of a like power is prohib- 
ited to the States, or there is a direct repugnancy or incompatibility in 
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the exercise of it by the States. In all other cases, not falling in the 
classes already mentioned, it seems unquestionable that tlie States re- 
tain concurrent authority with congress, not only upon the letter and 
spirit of the eleventh amendment of the constitution, but upon the sound- 
est principles of general reasoning. There is this reserve, however, that 
in cases of concurrent authority, where the laws of the States and of 
the Union are in direct and manifest collision on the same subject, those 
of the Union, being the supreme law of the land, are of paramount au- 
thority, and State laws, so far, and so far only, as such incompatibility 
exists, must necessarily yield.” 

There are two provisions in the constitution of the United States 
which are thought to conflict with the act of our legislature to license 
and tax merchants. One is the clause which gives to congress power 
to regulate commerce with foreign nations, between the several States 
and with the Indiantribes. The other is that section which prohibits the 
States from laying any duties on imports or exports, except such as may 
be necessary to execute their inspection laws. 

To maintain a conflict between the law now in question and that pro- 
vision of the constitution which gives to congress the power to regulate 
commerce with foreign nations and between the States, it is necessary 
tu determine that this law is a regulation of commerce, either with for- 
eign nations or among the States, and is repugnant to some law of con- 
gress touching the same subject, or that it is such regulation of com- 
merce, and that the power. over commerce is exclusively vested in the 
federal government. I deny both propositions. 

Whatever diversity of opinion may be found among the Judges com- 
posing the present bench of the supreme federal court, in relation to the 
character of the power vested by the constitution in congress over for- 
eign commerce and commerce between the States, an examination of 
the late cases usually called the License cases, (5 Howard, ) will show 
that the deliberate judgment of that court is, that the power is not ex- 
clusive in congress, but concurrent with the States. Five of the judges 
distinctly announce their opinions, and base their judgment on that point. 
Judges McLean and Wayne being the only two who distinctly avow a 
different opinion, Judge McKinley apparently coinciding with them, and 
Judge Grier not having in these cases, or any other, that I am aware of, 
intimated any opinion upon the question. It is true that Judge Catron, 
in the subsequent cases, termed the Passenger Cases (7 Howard, ) is 


found acting with the majority, which included the judges who, in the 


license cases, held the doctrine of exclusive power, but his concurrence 
in the judgment is based solely on the ground that the laws of New York 
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and Massachusetts, then under consideration, were totally repugnant to 
and irreconcilable with the positive enactments of congress, and trea- 
ties made with foreign nations. 

If, therefore, it be conceded, that the law of Missouri now in question 
was a regulation of commerce, among foreign nations or between the 
several States, it would not for that reason be deemed unconstitutional, 
unless its provisions conflict with some act of congress, passed on the 
same subject. It is not pretended that congress have passed any such 
law. 

But this law is not, in my judgment, a regulation of commerce, either 
with foreign nations or among the States. That it was passed with no 
such object,—that the legislature which enacted it, entertained no such 
purpose, even remotely, I presume will hardly be questioned by any 
one. Can even a suspicion be entertained, that the legislature of Mis- 
souri, when they passed the act to license and tax merchants, had the 
most distant thought of crippling the commerce of this State with her 
sister States, or of affecting it to any perceptible degree? Unfortu- 
nately it may be for our State, we have no domestic manufactures to 
protect, and our agricultural productions need no protection. If the 
clause which exempts from the tax the domestic productions of the 
State, were stricken out from the act, the revenue of the State would 
scarcely be diminished to an appreciable extent, and as it now stands, 
does not affect perhaps a single merchant out of this city to the amount 
of adollar. But, I readily concede, that law may be framed with hon- 
est intent, and for a legitimate purpose, and yet its effects may be ille- 
gitimate and unconstitutional, and if such a character can be fastened 
upon the present law, it must be declared void. To ascertain the ob- 
ject and bearing of a law, however, when its validity depends on the 
relative powers of the State and Federal Government, we are not to 
look at remote consequences, and because it may have an indirect ope- 
ration upon commerce, therefore conclude that it is a regulation of com- 
merce within the meaning of the federal constitution. Such a course of 
argument would annul a very large class of laws, found in the statute- 
book of our State, and every other State of the Union, and would ef- 
fectually undertime the sovereignty of the State. The taxing power, 
especially, without which the State government would be but phantoms 
of sovereignty, would be essentially impaired, and to an extent never 
contemplated by the framers of the federal constitution. 

It must be borne in mind, that the taxing power of congress and the 
power to regulate commerce are distinct and independent powers, not 
derived from the same source nor leading to the same results. The 
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power of Congress to tax imports does not spring from the power to 
regulate commerce, although we see obviously that a tax upon imports 
incidentally affects commerce, but it is derived from another clause ‘in 
that instrument, expressly giving to congress the power to lay imposts, 
excises, &c. And the restriction, or rather, prohibition upon the 
States, which prevents them from laying duties or imposing taxes upon 
imports or exports, arises from an express clause of the constitution, 
and is not an inference from the fact that the power to regulate com- 
merce had been given to congress. 

It does not follow, therefore, that because the act now under consid- 
eration incidentally or remotely affects commerce with other States, it 
is, therefore, a regulation of commerce, within the meaning of the fede- 
ral constitution. Judge Woodbury observed in the Passenger Cases (7 
How:) ‘“ The fair €xercise of powers rightfully belonging to a State, 
as the power of taxation, though connected often with foreign com- 
merce, and indirectly or slightly affecting it, cannot, therefore, be con- 
sidered, in any point of view, hostile, by their intent and origin, as reg- 
ulations of such commerce.” In the same case, the Chief Justice de- 
clares that the taxing power of the State remains just where it before 
existed, except where it is expressly prohibited. ‘They are expressly 
prohibited,”’ he adds, ‘ from laying any duty on imports or exports, ex- 
cept what may be absolutely necessary for executing their inspection 
laws, and also from levying any tonnage duty. So far, their taxing 
power over commerce is restrained, but no further. They retain all 
the rest; and if the money demanded is a tax upon commerce, or the 
instrument or vehicle of commerce, it furnishes no objection to it, un- 
less it is a duty on imports or a tonnage duty, for these alone are forbid- 
den.”? The same Judge reiterates the doctrine more emphatically in 
the following terms: ‘ The taxing power of the State is restrained 
only where the tax is directly or indirectly a duty on imports or tonnage. 
And the case before us is the first case in which the power has been 
held to be still further abridged by mere affirmative grants of power to 
the General Government. In my judgment, this restriction on the 
power of the States is a new doctrine, in opposition to the contempo- 
raneous construction and the authority of adjuged cases. Andif itis 
hereafter to be the law of this court, that the power to regulate com- 
merce has abridged the taxing power of the States upon the vehicles or 
instruments of commerce, I cannot foresee to what it may lead; whether 
the same prohibition upon the same principle may not be carried out 
in respect to ship owners and merchandise in a way seriously to impair 
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the powers of taxation which have been heretofore exercised by. the 
States.” 

It will be observed that these remarks of the Chief Justice, foreshad- 
owing the consequence of the doctrine against which he protested— 
consequences now no longer imaginary—point out the true pusition of 
the majority of the court upon this point, although falling from a Judge 
who was in a minority in rendering the jud;yment in the case. Judge 
Taney assumes that the conclusion to which the majority arrived could 
not be reached, without an assertion of the doctrine of exclusive power 
in congress over commerce; but in this, the result proved him to be 
mistaken, since Judge Catron, who was of the majority that gave the 
judgment against the validity of the State laws, agreed with him upon 
this point, and placed his opinion entirely upon the ground that congress 
had actually exercised the power upon the subject, and that the laws of 
New York and Massachusetts conflicted with Jaws and treaties of the 
United States, and must therefore yield upon any construction of the 
constitutional grant of power, whether exclusive or concurrent. We 
must therefore regard this position of the Chief Justice, concurred in, 
as it was substantially by Judges Woodbury, Daniel, and Nelson, as that 
of the majority of the court, Judge Catron’s assent to the judgment 
being based upon different grounds, and that Judge having also pre- 
viously assumed the same position on this point in the License Cases. 

In the Passenger Cases, the validity of certain laws enacted by the 
States of New York and Massachusetts was the question before the 
court. By these laws no alien passenger was permitted to land in the 
ports of these States, until the master or agent of the vessel paid the 
boarding officer two dollars for each person so landing. These laws 
were declared unconstitutional by a bare majority of the court, Judge 
Catron being one of that majority, and adhering still to the same doc- 
trine, in relation to the nature of the general power over commerce 
vested in congress by the constitution, which he had maintained in the 
License cases. It is manifest that Judge Catron’s opinion decided the 
case, and that opinion, as I have heretofore stated, is based on the 
ground that these acts conflicted with laws previously passed by con- 
gress, regulating the introduction of foreigners into this country, and 
with treaties made with foreign nations, and were against the general 
scope and spirit of the entire legislation of congress on this subject. If 
Judge Grier’s general concurrence with Judge Catron, in this case, is 
to be understood as committing him to the reasoning as well as concla- 
sion of the former, there are then six out of the nine judges composing 
the then bench, declaring that the power over commerce with foreign 
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nations, and among the States, is concurrent with the States, and that 
this power does not involve the taxing power—that the power of con- 
gress to tax imports is derived from an independent and different 
source, and its prohibition to the States arises from an express provis- 
ion in the constitution ; and that the taxing power of the States upon 
the articles or vehicles of commerce is not affected by the grant to 
congress of the power to regulate commerce. 

It would be superfluous to point out the distinction between the State 
law now in question and the laws of New York and Massachusetts, held 
to be unconstitutional in the Passenger cases. They are essentially 
dissimilar in all their features, character and object, and that dissimi- 
larity is obvious and apparent. 

The License Cases, (5 Howard) maintain the same doctrine with the 
Passenger Cases. Massachusetts passed an act which virtually pro- 
hibited the sale of spirituous liquors in many portions of that State, whe- 
ther imported from abroad or from other States. Sales were prohibited 
in any case, except by license, and it was left to the discretion of cer- 
tain State officers to determine whether a license should be granted or 
not. Such a law was virtually a total prohibition of sales, wherever pub- 
lic opinion favored it. Similar laws were enacted in Rhode Island and 
New Hampshire. These laws were held constitutional, and the judg- 
ment of the court was based upon the doctrine that the laws were in ef- 
fect regulations of the internal commerce of these States and therefore 
not an infringement upon federal authority. 

It is to be remarked in these cases, that the chief justice directly ad- 
mits the propriety of the decision in Brown vs. Maryland, and yet in the 
New Hampshire case, where a barrel of American gin was brought 
round from Boston and sold in the barrel, he held that the State could 
prohibit its sale. And of this opinion was all the judges. I shall here- 
after advert more particularly to this New Hampshire case, as it prine 
cipally concerns ancther branch of the question now under considera- 
tion, merely stating here, that the opinion of a majority of the courts in 
this case did not proceed upon an undefined and indefinable notion of a 
police regulation. 

The decision in the License Cases was made in 1847, the court being 
constituted then as it is now. Can that decision be reconciled with the 
position that the law of this State to license and tax merchants is a reg~ 
ulation of commerce and therefore void? The laws of Massachusetts 
and Rhode Island, and New Hampshire, virtually prohibited the sale of 
an imported article of commerce—one which under the laws of the 
United States was authorized to be imported, and from the duties on 
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which the general government derived a large revenue. Our law does 
not prohibit the introduction of any article of commerce whatever, nor 
has it any design or tendency to diminish importations either from for- 
eign countries or sister States. The former laws were unanimously 
held valid, not upon the ground, as it has been assumed in the argument 
of this case, that they were police regulations or regulations to preserve 
the health or morals of the people of those States, but upon the broad 
ground, that if the laws were conceded to be regulations of commerce 
between the States, (which concession most of the judges denied, ) they 
were nevertheless valid, since no law had been passed by congress con- 
flicting with them. It is true, that Judge McLean placed his opinion 
principally upon the former ground, and probably others of the judges, 
who are in a minority upon the doctrine of exclusive or concurrent pow- 
er over commerce, concurred with him, but the Chief Justice and judg- 
es Catron, Woodbury, Daniel and Nelson, expressly took the latter po- 
sition. 

The case of Nathan vs. Louisiana, (8 Howard) contains, perhaps, a 
more full exposition of the qualificutions under which we are to under- 
stand this power to regulate commerce, than either of the cases which 
Thave referred to, and is more analogous in its facts to the present case. 

This was a revenue law of the State of Louisiana, enacting that every 
money or exchange broker should pay an annual tax to the State of two 
hundred and fifty dollars. An indictment was found under this law, and 
the defence was, that the business taxed was exclusively that of buying 
and selling bills: of exchange, or instruments of foreign commerce, or 
commerce between the States, and that the tax was repugnant to the 
grant of power to congress on this subject. The court held the law to 
be valid. Judge McLean, who delivered the opinion of the court, said 
“The rigut of a State to tax its own citizens for the prosecution of any 
particular business or profession, within the State has not been doubted. 
And we find that in every State money or exchange brokers, vendors 
of merchandise of our own or foreign manufacture, retailers of ardent 
spirits, tavern keepers, auctioneers, those who practice the learned pro- 
fessions, and every description of property, not exempted by law, are 
taxed. * * Money is admitted to be an instrument of commeree, and 
so is a bill of exchange, and upon this ground it is insisted that a tax 
upon an exchange broker is a tax upon the instruments of commerce. 
What is there in the products of agriculture, of mechanical ingenuity, 
of manufactures, which may not become the means of commerce ? And 
is the vendor of these products exempted from State taxation, be- 
cause they may be thus used? Is a tax upon a ship as property, which is 
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admitted to be an instrument of commerce, prohibited to the States ? 
May it not tax the business of ship building, the same as the exercise 
of any other mechanical art? And also the traffic of ship-chandlers and 
others who furnish the cargo of the ship, and the necessary suppli s? 
There can be but one answer to these questions. No one can claim an 
exemption from a general tax on his business, within the State, on the 
ground that the products sold may be used in commerce.” Again, he 
says, ‘“‘the taxing power of a State is one of its attributes of sovereign- 
ty. And where there has been no compact with the federal govern- 
ment, or cession of jurisdiction for the purposes specified in the consti- 
tution, this power reaches all the property aud business within the States 
which are not properly denominated the means of the general govern- 
ment, and as laid down by this court, it may be exercised at the discre- 
tion of the State. The only restraint is found in the responsibility of 
the members of the legislature to their constituents.” 

“If this power of taxation.” he proceeds, “‘by a State within its juris- 
diction, may be restricted beyond the limitations stated on the ground 
that the tax may have some indirect bearing on foreign commerce, the 
resources of a State may be thereby essentially impaired. But State 
power does not rest on a basis so undefinable. Whatever exists within 
its territorial limits, in the form of property, real or personal, with the 
exceptions stated, is subject to its laws, and also the numberless enter- 
prises in which its citizens may be engaged. ‘These are subjects of 
State regulation and State taxation, and there is no federal power un- 
der the constitution, which can impair this exercise of State sovereign- 
ty.” 

This is the doctrine of the supreme court, given in the forcible and 
pointed language of a judge, who on the question relating to the extent 
of the power over commerce vested in the general government, has been 
uniformly in favor of its exclusive character. 

I shall add no more on this branch of the case. It seems to be estab- 
lished, beyond all dispute, by the present supreme judicial tribunal of 
the general government, to which we look for authoritative expositions 
of the constitution and laws of the Union, that the grant of power to 
congress to regulate commerce with foreign nations and among the sev- 
eral States, is a mere affirmative grant of power, not exclusive in its 
character, not affecting in the slightest degree, the taxing powers of the 
States—that the federal government has an ample protection to a full 
and efficient exercise of this power over commerce, in the supremacy 
of its laws, made in pursuance of the constitution over any conflicting 
State enactments, and in the total prohibition to the States of all power 
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to impose duties on imports or exports, or tonnage. These safeguards 
are sufficient and ample to secure a just and fair execution of the pow- 
ers rightfully claimed by the general government, and to prevent all col- 
lision with the States. To require more, and by construction to claim 
_ that the taxing power of the States is only to be exercised on such con- 
ditions, and over such property as may not even incidentally or remote- 
ly affect foreign commerce, or commerce between the States, whether 
conflicting with any law of congress, or not, would be, in the judgment 
of the federal judiciary itself, destructive of all efficient State govern- 
ment. Such a construction has been properly disclaimed by that high 
tribunal. Its assertion might justly subject them to the imputation of 
converting themselves into what an eminent statesman termed a truly 
formidable “corps of sappers and miners,” engaged in loosening the 
foundations of State sovereignty.” 

I have not referred to the case of Gibbons vs. Ogden, (9 Wheat.) 
New York vs. Milne, (11 Peters, 102) and Wilson vs. Blackbird 
Creek Marsh Company, (2 Peters, 261,) for the reason that these 
cases merely assert the general principles, a practical application of 
which is more distinctly seen in the later cases. Nor shall I allude to 
the case of Brown vs. Maryland, (12 Wheat.) in this connection, that 
case being chiefly relied on to support the second position taken on this 
branch of the case, which I shall now proceed to consider. 

The only clause in the constitution, in addition to the one already 
spoken of, supposed to conflict with the act of our legislature now un- 
der consideration, is the one prohibiting the States from taxing imports. 
As the arguments drawn from this clause rest almost exclusively upon 
the case of Brown vs. Maryland (12 Wheat.) it will be necessary to 
examine that case with some attention. 

I shall not find it necessary to question the authority of this case, so 
far as the points determined by it are concerned, but I may not deem it 
obligatory on me to sanction all the reasoning of the learned Judge who 
delivered that opinion. In doing so, I trust I shall not be found want- 
ing in a due respect for the ability and learning of so distinguished and 
upright a jurist as the late Chief Justice Marshall. I shall but tread in 
the footsteps of his own successc rs, without venturing to discuss the 
subject as an original question. 

What then is this case of Brown vs. Maryland, of which so much 
hag been said in the present investigation ? 

In 1821 the State of Maryland passed a law, ‘that all importers of for- 
eign articles, or commodities, ofdry goods, wares or merchandise, by 
bale or package, or of wine, rum, brandy, whisky, and other distilled 
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spirituous liquors, and other persons selling the same by wholesale, bale 
or package, hogshead, barrel ortierce, shall before they are authorized 
to sell, take out a license, for which they shall pay fifty dollars.”? This 
law was held to be a tax upon imports, and therefore unconstitutional. 
The decision was, that an article authorized to be imported by Con- 
gress, continued to be a part of the foreign commerce, and therefore 
within the exclusive jurisdiction of the federal government, whilst it 
remained in the original bale or package, in the hands of the importer, 
and that no State, either by direct assessment or by requiring a license, 
could impose any burthen beyond what the laws of Congress did; but 
when the original package was broken for use or retail by the importer, 
and when the commodity passed from his hands into the hands of a pur- 
chaser, it ceased to be an import or a part of foreign commerce, and 
might be taxed for State purposes. 

Now, it ust strike one as a little singular, that this decision is in- 
voked in a case, where his honor, the Judge of the criminal court, held 
precisely the doctrine advanced by the supreme court, and struck out 
the 2d and 3d counts of the indictment in which the defendants were 
indicted as importers, for selling in the original bale and package. 

How, then, is the decision in Brown vs. Maryland to affect the va- 
lidity of this law to license and tax merchants? The feature of our 
law mostly objected to, is that which exempts from taxation our domes- 
tic goods—but if the law was altered in that respect, and the domestic 
pr. ductions included in the statement, would it be less obnoxious to the 
decision in Brown vs. Maryland than it now is? If the license is now 
to be regarded as a direct tax, and that tax a tax upon imports, will it 
be any the less a tax upon imports by also taxing the domestic manu- 
factures and agricultural products of our State? The case of Brown 
vs. Maryland held that the importer could not be taxed for the privi- 
lege of selling his imports, whilst they remained in the shape imported, 
and in his own hands. If he is also taxed for selling domestic produc- 
tions as well as foreign articles, how does this help the validity of the 
taxation upon the foreign articles? In my judgment, there is nothing 
in the decision of Brown vs. Maryland, confining it to the facts before 
the court for adjudication, which touches the discriminating feature of 
our State law. We must go into the reasoning and dicta of the learned 
Judge, to get a platform upon which to attack the discrimination or ex- 
emption. 

“An impost,” says Juige Marshall, “or duty on imports, is a cus- 
tom or tax levied upon articles brought into the country.” An importis 
a thing imported, and a tax upon imports is therefore a tax.upon things 
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imported. Now the monstrous consequences of following out this po- 
sition are so apperent as to need no comment. Nobody pretends that 
a State cannot tax things imported, and no revenue law of any State 
in the Union was ever framed with reference to such a principle. 
Judge Marshall himself admitted that there was a point beyond which 
the principle could not be carried, and that point he fixed, not at the 
custom house, but in the warehouse of the original importer, and whilst 
the import was unaltered in form. The distinction is, at best, a very 
imperfect one, for there are imports upon which the general govern- 
ment le« ies duties, such as horses, pictures, &c., to which the distine- 
tions will not apply. 

A right to import, according to Judge Marshall, implies a right to 
sell the thing imported; but he limits this right to sell to the original im- 
porter, and dees not extend it to any subsequent vender. Nor does the 
right, in his opinion, continue any longer in the original importer than 
the import remains in its imported shape. If it is broken up, as he ex- 
presses it, or mixed up with the property of the State, this right ceases. 
So that so much of our revenue law as reaches imports from abroad, 
that have left the custom houses at New York, Philadelphia, Boston, 
or Baltimore, and are here in the hands of merchants who have pur- 
chased from the original importers, whether still in the box, bale, or 
package in which they were imported or not, is clearly unobjectionable, 
according to the opinion of Brown vs. Maryland. How is it with the 
domestic manufactures of other States, which have never been in the 
U. S. custom house, but are brought here for wholesale or retail? 
Judge Marshall intimated that such importations from other States 
would be within the principle, but it was not so held by the supreme 
court in the license cases. In the New Hampshire case, a barrel of 
American gin was brought from Boston to a port in New Hampshire, 
and was there sold without license in its original imported form. This 
sale was against the law of New Hampshire, and the court declared 
that law to be valid. 

I am aware that in the argument of the case now before the court, 
this decision is said to have been based on the idea that the law of New 
Hampshire was a health Jaw, or a law to preserve the morals of her 
citizens, and therefore within the competency of her legislature. And it 
is true that Judges McLeanand Grier, and perhaps one or two others, 
placed their opinion partly on this ground; and Judge McLean further 
declared that the laws were not regulations of commerce, but that the 
license was a charge upon the business or profession, and not a daty 
upon the thing sold; but this was not the ground upon which a majority 
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of the court placed it. On the contrary, the Chief Justice, together 
with Judges Catron and Nelson, expressly repudiated any such ground, 
and in this they met the concurrence of Judges Woodbury and Daniel, 
the two latter, however, going still further, and entirely disavowing the 
whole doctrine in the case ef Brown vs. Maryland. Are not revenue 
laws as much police laws as health laws, or quarantine laws, or laws to 
promote public morals? By calling a law a police regulation, its real 
character is not altered. If it conflicts with the constitution or any 
law passed in pursuance thereof, its invalidity is not cured by calling it 
a police regulation. All laws relating to the internal concerns of a 
State, are police laws, whether they are designed to promote the health 
and good morals of the people, or to bring revenue into the treasury 
for the support of government. Those of the latter character are far 
more important, since without them the wheels of government must 
stand still, and all other laws remain unexecuted 

In the New Hampshire case, as I before remarked, Judges Wood- 
bury and Daniel expressly repudiated the positions of Judge Marshall 
in Brown vs. Maryland. They held, with Judges Taney, Catron and 
Nelson, that the word police included all internal legislation of a State, 
and was not confined to mere health laws, or laws to promote morality, 
and that the validity of the laws in question did not depend upon any 
such distinction. They further held, that the right to import did not 
include a right to sell, regardless of State regulations, that the subject 
of buying and selling within a State belonged exclusively to that State, 
and was a matter with which the Federal Government could not in- 
terfere. They denied that congress, when they ailowed importations 
and derived revenue from duties upon them, also enacted that the im- 
porter should sell his articles in such quantities, at such places and at 
such times as they pleased, but that these matters depended upon State 
regulations, and that even a prohibition upon the sale was not a tax upon 
imports, or an interference with foreign commerce, since a man may 
still import for his own consumption or use. They deny that the laws 
of New Hampshire and Massachusetts are regulations of foreign com- 
merce or commerce between the States, but declare that these lawe 
simply determined the mode in whict a particular commodity might be 
circulated within their jurisdictional limits—a matter with which the 
Federal Government has no concern, and over which she has no con~ 
trol. 

The Chief Justice, with Judges Catron and Nelson, admit the doc-~ 
trine of Brown vs. Maryland, but yet hold that the New Hampshire law 
was not — by it. They concede the law to be a regulation. of 
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commerce between the States, but maintaining, as I have shown before, 
the doctrine that this power was only concurrent with the States, they 
hold it valid, because no law of Congress was infringed by it. Judge 
McLean held, that the owner of the property who purchased it in Mas- 
sachusetts and transported it to New Hampshire, was not an importer 
within the meaning of Brown vs. Maryland. So that, when we recollect 
that the case was one of an importation from one State to another of a 
home-made article, Judge Marshall’s intimation in Brown vs. Maryland, 
that such a case would be within the principle therein decided, is man- 
ifestly overruled by six of the nine Judges. 

I deem it useless to enlarge upon this point. The case of Brown vs. 
Maryland stands by itself—a decision rendered twenty-four years ago 
—nearly ali its principles since doubted or over-ruled, and narrowed 
down, and frittered away, until its power for good or evil is gone. As 
a precedent, it will reach no case except just such an one as itself was. 
It is possible, that if a State should now enaet a law precisely in the 
Janguage of the Maryland act of 1821, such a law would yet be pro- 
nounced unconstitutional by the tribunal to which such questions belong, 
but I hesitate not to venture the opinion, that the doctrine will never 
be carried one jot or tittle further. 

Having thus disposed of the case of Brown vs. Maryland, the decis- 
ion in which has been strictly adhered to in the judgment given by the 
Criminal Court, I am not aware that any other leading case has been 
cited, having any material bearing upon this branch of the subject. A 
prominent idea seems to have pervaded the argument of those, who in 
the discussion of this case, have maintained the invalidity of this law, 
because of its discriminating between foreign and domestic productions, 
which is derived from the danger which they apprehend from an abuse 
of the power of taxation by the States, whilst no fears seem to be en- 
tertained of any encroachments on the part of the Federal Govern- 
ment.. They argue that, if the States can tax merchandise brought 
from other States, or from foreign countries, and yet be at liberty to 
leave their domestic productions untaxed, this power has no definable 
limits, and may be exerted to such an extent as to cut off all foreign 
trade or intercourse with our sister States. It would perhaps be a suf- 
ficent answer to such extreme cases, that the injury inflicted to the 
State herself by such legislation, would be an ample guarantee against 
its ever being attempted, and at all events that it will be time enough 
to determine such cuses when they cccur. But no such danger exists. 
No State can prohibit the introduction of foreign merchandise, if con- 
gress has authorized its introduction, but each State may regulate her 
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internal traffic according to her own pleasure. Each State can act up- 
on an article of commerce after it has passed from foreign commerce, 
and become a part of the property of its citizens. Whether it can act 
upon the article after it leaves the custom house, and before it leaves 
the warehouse of the importer, or must delay taxation until the package 
is broken, or its form is changed, or it las passed from the hands of the 
original importer, is not material in this case, since the indictment be- 
fore us after the secoud and third counts were stricken out, did not 
charge any such sale. The point at which the merchandise would 
most naturally be considered as having become a part of the property 
of the State, is when the duties upon it have been paid, and it has left 
the custom house, and there is no longer any lien uponit for dues to the 
Federal Government. But the Supreme Court of the United States, at 
an early day, fixed upon a different point, and until that court chooses 
to say otherwise, there Ict it remain. By the tenth section of the law 
to license and tax merchants, ail imported goods in the original pack- 
age, box, &c., are expressly exempted from the direct ad valorem tax, 
and it is probable that the omission to exempt them in the section pro- 
viding for a license was inadvertent. At all events it does not affect 
the present judgment—nor would it materially affect the revenue under 
the present law, if the exception was extended, as the Crimina! « ourt 
has extended it, to the act of 1845. 

It will be seen that in discussing this branch of the case, involving 
the compatibility of our law with the federal constitution, my object hes 
been simply to ascertain the present state of adjudications in the Sua- 
preme Court of the United States touching the question. In discharg- 
ing this task, I have found it necessary to allude more particalarly to 
the opinions of individual judges than I could have desired, but this 
course, if it needs apology, will readily find one in the practice which 
of late prevails in that tribunal of delivering almost as many opinions as 
there are judges. To select, therefore, the passing remark of any par- 
ticular judge, and assume it to be the opinion of that court, without 
first ascertaining how far it has been sanctioned by the majority, is only 
calculated to mislead. I have endeavored to avoid this, and have 
therefore spoken of opinions as being those of the court, only where a 
majority have concurred in them, and where such views of individual 
judges as scemed pertinent to this case sre merely referred to for their 
intrinsic weight, bat not sanctioned by the whole court, or a majority 
ef the judges, I have so stated them. 

1 have not offered any extended views of my own on this part of the 
case. The question is one of federal cognizance, and it is to the na- 
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tional judicial tribunals that we look for authority. Nor will time en- 

able me to bestow even a passing remark upon the consequences which 

[ apprehend trom denying to our legislature power to pass such an act 

as the one herein considered. With its expediency I have no concern. 
I am for affirming the judgment of the Criminal Court. 





STATE OF MISSOURI vs. WM. BRYANT. 


1. An indictment which alleges that the delinquent sold liquors “to persons to the grand ju- 
rors unknown,” is supported by the testimony of a person who swears that the defend- 
ant sold Jiquor to him; unless it further appears from the evidence that the grand jury 
knew the witness to have been, in fact, the unknown person alluded to in the indictment. 
Hays vs. The State, 13 Mo. Rep., 246. 


2. A person indicted for selling liquor without license cannot excuse himself upon the grourd 
that, at the time he did the act, he was in the employ of another person, and sold it as 
his agent.—Ib. 


APPEAL from Marion Circuit Court. 


Lacxianp, for the State. 


The special plea filed by the defendant is insufficientin law, and the court, therefore, erred 
in ‘overruling the demurrer thereto. State ve. Hays and authorities therein cited. 


Biacn, J., delivered the opinion of the court. 


"lhe facts and the pleadings in this case being substantially the sime 
tis those secondly passed upon in the case of the State vs. Hays, (13 Mo. 
276), and the opinion of the court as there rendered remaining unchang- 
‘ed, the judgement of ‘the circuit court is of course ‘reversed and the 
catise remanded. 
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1. It is the duty of trastees to keep within the letter of the authority conferred upon them. 


~ 
$ 
es 


2, A court by equity might grant reliefto a mortgagor, or bona fide crediior seeking to avail 
himself of alledged equitus, when it would not sustain z, bill to redeem eight years after- 
wards, by a purchaser for anominal price. 


higi> sya testa ta per egcerggse) rm 


3 A sale by trustees under an advertisement dated December 7, and stating that the trustees 
would “on the 28th day of December next”’ proceed to sell, is valid. ‘The ordinary 
construction, based upon the usage applicable to such advertisements, and the cuty of the 
trustees to advertise twenty days before the sale, cannot mislead bidders, or result in in- 


jury. 





4. Ifthe power of trustees beto sell the whole, or so much of the trust property, as may be 
necessary to satisfy the debt secured, they may properly divide it into convenient build- 
ing lots, and if the proceeds of the sales equal the aggregate value of the property, no 
exception can be taken. 


APPEAL from St. Louis Cireuit Court. 





y 
Crockett & Wuittteser, for appellant. 
‘ 1. It is the duty of a trustee under a power, to follow strictly the terins of that power, and 


unless they do this their acts,are void. ‘The directions contained in a power must be strictly 
followed, and the directions contained in a mortgage preclude all departire from them. 4 
Kent’s Com. 148; Hawkins vs. Kemp, 3 East. R. 410. Directions ofa power must be strictly 
complied with: 4 Kent, C. 330,n. a. Special power of attorney must be strictly construed: 
Hogg vs. Smith, 1 Taunt kt. 356; Fenn vs. Harrison, 3 ‘Vaunt 457; 1 Hare & Wal, 382-396; 
Wyhham vs. Wyhham, 3 Taunt 316; Morgan vs. Suman, 1 Taunt 284. Trustees under a 
power must pursue their power strictly: Baldridge vs. Walton, 1 Mo. R. 52(; Stine vs. 
Wilteraon, 10 Mo, R. 75. Persons claiming under a power must show that it has been 1 
strictly pursued: 1 Crim. Dig. 145, n. 84; Nalle vs. Tenurich, 4 Rune. R. 5:5; Cockerill ys. ‘ 
Chelmley, 10 Barn. § C. 564; S.C ; 33 Con. Ch. 517; Chelmley vs. Paxton, 3 Bing, R. 207; 
3 Russell 565; 10 Moore 286; 11 Moore 17, 

The burden of proof, that sale was properly made, rests upon the claimant under it; and 
unless the advertisement of the sale is irregular: Gibson vs.Jones,51n ex 
ecution of a power be prescribed by a particular method, that mode must be followed, and it 
negatives all other modes: 4 Kent’s C. 147 n. a.; Joy vs. Gilbert, 2 P. Wm. 13; Miller vs 
Banks, 3 P. Win 1; Isherwood vs. Oldknow, 3 M. & S, 382. 

Soin the case of titles under tax sales. In all summary proceedings, the complainant 
wwust stow that all requisites are complied with: Rule’s lessee vs. Parker, 9 Cranch R, 365, 
Williams vs. Peyton's lessee, 4 Wheaton 77; Neal vs. Hughes, 10 Gill, & John. 7;2 Har. & 
4 Gill, 346. 

In Anderson vs. Foulk, 2 Har. Gill, if trustee ordered to sell etitire, at public sale, under | 

decree of court, the sale will be irregular and void, but the court may notify the sale for good i 
reasons. 

Under a power to sell for instalmentdue, a sale for one due and one not due is void: Ormspy 
vs. Yanacev, 3 Little 411. . 


Where advertiseme:.t under power states a false assertion, as, that land sold on three mort- 
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xages instead of two; the sale wiil be irregular and void: Burnett vs. Denneston, 5 John Chy. 
R. 37. 

In the case of Buller vs. Dunc., 1 P. Wm. 445, 453, the Lord Chancellor said, that “a dee- 
Jaration of trust was like the prescribing at law to the trustee, which was to be observed by 
him, and contained in it a prohibition to act to the contrary, it was such an affirmative ax 
raised a negative, &c.” The case of livy vs Gilbert, 2 P. W. 13, was decided on the saime 
principle, and affirmed by the House of Lords, although thought to be a hard case. 2 Bra. 
& ©, 468; and thattoo when amortgagee lost the money he had advanced. 

A. ‘These cases, cited to show the strictness with which trustees must pursue their powers, 
the question rises. have the trustees in this case properly pursued their power? By the terms 
of the deed they were to sell the whole, or any part of the land; first giving twenty days’ 
hotice of the time, terms, and p}:ce of the sale, Xc. 

Now, in this case the trustees have not complied with the terms of the power, in this: 

ist. Theyf{did not selion the day advertised. ‘Ihe advertisement was first inserted on fhe 
Tth of December, and in it they advertised to sell on the 28th of December, next. The ad 
verb next, here qualified the word December, and not the word day, and there is anellipsis of 
the verb ensuing, or following. By the grammatical construction of the sentence, the prop- 
erty was to be sold on the 23th of December, of the following year, and as the trustees did 
not sell on that day, but upon another day, they so failed to cow ply with the power, and the 
sale was void. 


That this construction. of the advertisement is correct, see the case of Bort. of Mobile 
vs. State, Minor’s Ala. R., 290; where the court decided, that a notice dated March 6th, and 
returnable in March next, is returnable in March of the following year. 

But admitting, for the sake of argument, merely, this construction to be incorrect, still. 
ft tends to throw a shadow over the title, and to diminish the value of the title sold, and 
would prevent the purchaser from bidding for fear that the title would not pass As courts 
of equity always consider any conveyance by mortgagee, to be subject to redemption if ver- 
ders had not relied on the power. 1 Pow. on Not. 124, Bost. Ed 1828. 

®, The trustees failed to pursue their power in this. that they advertised the land for sale 
as an entirely—as a whole, but on the day of sale cut it up into lots and sold it in parcels. 

It is useless to answer, that the land sold for its value, as stated by witness. It is a snffi- 
cient reply, non in hoac federa venti; Clark made no suchjecntract,fgi ve no such authority 
fo the trustees, to sell, how and as they pleased, and when they pleased. The deed under 
which the trustees assumed to act, and from which they derived all their authority, expressed 
the terms upon which the land should be :old; and the manner therein prescribed negatived 
wny other method of sale. They were to sel: the land or so much thereof, &c —they ad- 
vertised the whole, and then sold in lots. Now, the aavertisement gave no notice that they 
would sell it in lots, and non constat, that if they had so done, the land would have brought 
more than it did, for where there isone man worth $50,000, ready to buy land in large pieces, 
there are dozens worth $2000, ready to bny si:all pieces for their own use. Persons of 
small means, seeing the land advertised as a whole, would not attend the sale, whereas, persons 
of large means, who bought for speculation, would not bid upon small lots, on account of 
the uncertainty of making a resale to advantage, and the trouble of attending to the mau- 
agement of property in small lots. 

To show the strictness with which courts regard such matters, see the following cases: 

If a trustee under the decree be ordered to sell entire at public sale, sell at private sale in 
parcels, the sale will be irregular and void, although the court may for good reason affirm 
his acts. Anderson vs, Foulke, 2 Har. & Gill, 346; in Quarles vs. Lacey, 4 Munford Rep., 
251; asale by trustees was held invalid, on the ground that tie sale was not in pursuance of 
whe decree, by which as much was ordered to be sold as should pay the debt; which ex- 
eluded the selling in small quantities, which might bave diminished the price obtained there- 
for. 4 Munford R.,251. 
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Where ecdvertisement under a power, states a false assertion, as, that land is to be sold ut- 
der thre: mortzazes instead of two, the sale will be irregular and void. Barnet vs. Dennis- 
ton. 5 John. Ch’y R., 37. 

Under power to, sell for installments due, a sale for one due and one not due, 1s void. 
Ormsby vs. Tarvacen, 3 Little (Rev.) R., 411. The general rule of law is, that in all sum- 
mary proceedings, it must be shown that all the requisites of the law have been complie:t 
with, as in cases of sales by tax collectors, public officers, &c. 9 Cranch, 365; 4 Wheat. 77; 
Neal vs. tlughes, 10 Gill & J., 7. 

Altbough the defendant, purchasing from the trustees, has acquired the legal title, vet 
the requisites of the deed not being complied with, he has not acquired a complete title i+ 
equity. Taylor vs. King. Mun. R, 358, 367. The strictness required, in this summary 
method of foreclosing for debt, is also seen in the case of Baldridge vs. Walton, 1 Mo. Rep., 
520; Stine vs. Wilkinson, 10 Mo. R,, 75, 

That the land was worth more than it sold for, is seen from the p-ice the equity of redemp - 
fion soid for at sheriff’s sale, with this legal title in the defendant, under the deed of the 
trustees, and but for the expenses and trouble of a suit to redeem it, would have brong)i: 
still more. 

Upon the principles laid down and established in the books, the teustees have not com- 
plied with the terms of the power, for they have sold without adveitisement, for the sale on 
a day not advertised. is a sale without advectisecnent, and that is void. Gibson vs. Jones, 5 
Leigh. Va. R., 370. 

The sale is void at equity, for they did not sell in accordance with the 'erms of their power, 
in not advertising the manner and terms of sale. They did not state that they would sell is. 
lots, but that they would sell the whole. 

In all these respects they have failed to comply with the terms of the power, and the sale 
is consequently void; and the plaintiif: beinz the purchasers ef the equity of redemption, 16 
entitled to redeem. 


Spatpixe, for respondents. 


1. The sale to the ces/iu que trust, the creditor secured by the deed of trust, was legal, ane! 
és customery, in fact, it is necessary that he should be able to bid, otherwis-, there would 
be a sacrifice, Coote on mortgages, 124, vol. 67, Law Lib.; 18 Vessey 544, 344; Powell ov, 
mortgages, 13, notes; 7J. C. R., 50; 10 Ohio, 204. Even trustee would get legai title. i! 
John., 4073 8 Wend., 426. 

If. The deed of the trustees to Shaw passed the title whether they adverti-ed rightly o: 
complied with the conditions ia tke deed of trust or not. A power in a mortgage to sell is 
good, and a sale has the equity; 6 Miss., 273; 67 L. Lib., 177. 

1. The trustees were not mere agents or attorneys in fact, but the holders of the title, an 
their deed operated to pacs eut the title. 6 Munford, 358. This reference is directly {1 
point. 

2. Lewin on trusts, 242, (22 Law Lib.) The legal estate in the trustee has precisely "le 
same properties and incidents as if the trustee were the usufructuary owner; see also p. 244, 
247; 14 John., 407. 

ILI. The notice was sufficient. There is no prescribed form of notice tor sale under x 
deed of trust to secure payment of debts; all that is necessary is to give such notice for the 
required time, as, that people shall be informed to a reasonable certainty, what is to be sold. 
and when, and where, &c. 

12 Wheat. 570—no legal form of notice required, &c, 

7 Ohio, 16—trustee sold landin several parcels, not stating in the adveztise:neuts that {.e: 
would do so—held good. 
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4 Port. Rep., 321—the advertisement need not state the amount of the debt. 

13 Mo. R., Hewes vs. Musick, held, that the advertisement, which was confused and 
bungling, and did not designate how much was due, nor to whom it was due, was sufficient; 
it was not shown that the notice misled any person, or was misunderstood; but the evidence 
showed that it was understo.d, even in the couatry and neighborhood cf the land. 10 Miss 
Rt. 7; Stine vs. Wilkinson, This was a case where the cestin que trust had meddlea with 
the adveriisement, and where the advertisement was not published as required. The proper- 
ty was sold for a mere trifle; it was worth from $4000 to $5000, and was bid off at public auc- 
tion af $100, It was held unfair, or in other words, fraudulent. 

In the case now before the court there is so fraud nor unfairness. The property sold for 
its fu)l value, as the record states. 

IV. The debtor, Clark, sustained no injury. The property was sold for its Sulb value, at the 
time and en the length of notice, (daily published) as required in the deed of trust, orith the 
usual publicity given, and usual coneourse of persons at the bidding, and there were adverse 
bids. What equity, then, is there in Clark, or those claiming under him? The facts hie 
that the notice was generally understood to be for the day on which the sale took place; and 
there was not a particle of proof that a single person understood it differentiy, Will the 
court assume that it was understood differently, and therefore, bidders were deterred from 
competing at the sale? 

Is this sale to be set aside because langnage is ambiguous, and the advertisement lacks 
mathematical precision, where no injustice—no injury is shown? 

To establish a valid title to the relief prayed for, it was necessary to show that the part 
‘vas injured by the sale, or that there was fraud in it, or a failure to comply with the ieee 
required by the deed of trust, neither of these appears, but the reverse positively shown 

1. The propesty sold at its full value. 

. It was honestly conduc'ed, not a shadow of proof that there was any unfairness or in- 
trasion to get an undne advantage. ‘ 
The advertisement was full, as to the debt, the power to sell, the property to be sold, 
rm glee where to be sold, the length of time and mode of publication, and in a paper of 
zereral circulation, and was published daily. It is dated December 2nd, and gives notice 
that the sale will take place ‘‘on the 28th day of December next.?? Now casual readers see- 
ing it, and that the deed of trust required 20 days notice only, never would understand, nor 
dida single person understand it 0 mean on the 28th December in the next ensuing year, ¥¢ 
«ny person had so understood it, he would have been produced to testify to the faet. : 

4, There were opposing bids, so that the property wasrun up to the full cash value. which 
shows conclusively, that the supposed ambiguity creited no embarrassment in the diate of 
bidders, and that every body understood the advertisement alike, to-wit: that the sale was 
for the next 28th of December. ‘ . 

5, No body ever advertised property on such a deed of trust, for sale a year before the day 
it wonld have been so strange and awkward as to induce the belief that it was a mistake. 


¥. The failure to give notice by advert 
oat diuinte. 4 ¥ advertisement, that the land would be soll in lots, does 


7 Ohio Rep. 216, 220, (the 7th vol of Ohio Rep. 1s in two parts, and this ease is in the se- 


— vs. Turner,) is on the point exactly. 10 Ohio R. 207, recognizes the above 

9 Mis. Rep. 581, Ott vs. Soulard, at page 605, the court held that a sheriffs sale was rood 
under an advertisement which describes the whole tract, is at the sale, the particular 20M is 
pointed out, &c. ; thus applying the principles to judiciai sales 

But this fancied defect in the advertisement worked no injury ; did not lessen the prices 
vid, for it sold for its full value at the time. What reason is there to suppose that if the-ad- 
vertisement had been different it would have been sold for more than its value? 

If the whole had been sold in the lump, then that would have _— complained of agan im- 
deoper or fraudu'ent mode with much more reason. 
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VI. The sale was made in 1842. - Nothing had been said about the matter until some spec- 
wlators got hald of it and purchased it for a trifle. Clark acquiesced, and in this case these 
men have no other rights than Clark himself. If he was preciuded from redeeming, his rep- 
resentatives and assigns are also. Clark is content, and it does not lie in the mouths of any 
person to complain for bim, He thought the property sold well, He is aggrieved ; had the 

right to apply for relief ; but he must have applied without unreasonable delay. 

‘VIL. Considering this case as that of a bona fide attempt to execute a power, and also as 
an execution of it in such wise as to accomplish its object, without injury to any person, then 
if there has been any defect in the exezution, a court of equity would interfere to cure such 
defect and mistake ; and if so, such equity is a defence in this action. 1! Story on Equity, 
secs. 169, 170, 171, 172, &c. 

There is here no wrong to be redressed ; nobody is injured ; nobody has a right to complain. 
The only party who can appeal to the court, if there be an informality here, is the purchaser 
who has paid his money out, the full cash value of the land, and there is, by mistake, an er- 
ror or defect in the title. The plaintiff now applies to a court of equity, calling upon it to do 
what is inequitable; that is, to take from a bona fide purchaser for full value, the property 
purchased, and that, too, for the benefit of parties having no lien or interest at the time of the 
purchese. 

10 Ohio, p. 208,—Court say, in describing a sale under such a power, “that the parties 
constitute their own court, and their own mode of proceeding.” 


Brrcu, J., delivered the opinion of the court. 


This was a petition under the new practice act, praying permission 
to redeem a certain lot of land in the city of St. Louis, and the facts 
were succinctly and substantially as follows : 

By their deed, dated September 26, 1838, M. L. Clark conveyed to 
certain trustees, therein named, for the purpose of securing to Henry 
Shaw the payment of certain indebtedness, the lot of land described in 
the petition. The deed gave the trustees power, in case the debt was 
not paid, to sell the whole or any part of said lot, or bluck of land, for 
the purpose of paying the debt, by giving twenty days notice of the 
time, terms, and place of sale, and property to be sold, by advertise- 
ment in some newspaper published in the city. ‘The debt not having 
been paid, the trustees advertised the lot of Jand for sale for its payment. 
The advertisement was dated December 7, and stated that the trustees 
would ‘on the 28th day of December next,” proceed to sell, &c. On 
the day of sale the trustees divided the ground into lots suitable for 
family or building purposes, and sold them all, severally, to Shaw, the 
defendant, he being the highest and best bidder for each of them, and 
the sale being made at the usual time of day, before the court house 
door, which was the usual place, and at which there was about the usu- 
al number of bidders, and competition, which produced as great an ag- 
gregate price for the lot ($4570) as it was then worth. 

The trustees having made to Shaw a deed, he went into possession, 
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and has since retained it. The property was, however, levied upon six 
or seven years afterwards, by virtue of an execution against Clark, the 
original grantee, and sold by the sheriff to Gray for the sum of fifty dol- 
lars, and Gray having conveyed one half of it to Howard for the sum of 
two hundred and fifty dollars, they commenced this suit to be substitut- 
ed in the place of Clark, with the right to redeem the land by paying to 
Shaw his purchase money, interest, &c. The question in the case con- 
sequently is, did the trustees sufficiently comply with the terms of the 
power conferred in the deed to bar the equity of redemption thus set 
up ? 

No difference of opinion exists between this court and the numerous 
decisions which have been cited from other courts, as to the duty of 
trustees to keep within the letter of the authority conferred upon them. 
It may be admitted, further, that had Clark himself, within a reasonable 
time after the sale of his property (or equity) by the trustees, brought « 
proper bill to set it aside, for the reasons alleged in the petition before 
us, and had supported his application by testimony shewing that he had 
thereby been materially wronged or injured, a court of equity would 
doubtless have listened particularly to his prayer and his proofs, and 
possibly have granted him the relief he sought. Similar considerations 
would have been due to a bona fide creditor, seeking to avail himself 
of the alleged equities of his debtor, but neither in morals nor in law docs 
the case before us appear to occupy any such footing or relation. 

Here there is not the slightest testimony that any person suffered in- 
jury, and the sentence complained cf in the advertisement is divested of 
all ambiguity, by but legitimately bringing to its construction the inva- 
riable usage of the country in respect to such publications, for that 
usage or custom would alone irresistibly suggest and supply the grama- 
tical ellipsis, as it was suggested, and was supplied by those who read 
the advertisement, and who accordingly attended the sale “on the 28th 
day of December next, ensuing.”? No other construction could be giv- 
en to the advercisement, with reference either to the invariable custom 
alluded to, of foregoing the trouble and expense of publishing such no- 
tices until about the last permissible moment in which it could be done, 
or the absolute illegality of the notice, if it was intended to advertise 3 
sale of property, not twenty days, but a year and twenty days before - 
hand! 

The construction, then, which the plaintiff here insists may have mis- 
led the public, but which he introduces not even one of that public to 
prove did mislead him, would have to be arrived at no less in repug- 

nance to a custom as familiar, as uniform, and as unvarying as any other 














ix 
he 
J. 
of 


to 
n- 


et 


- = 
m™ 


m= Dh he OH wf @ 


4) 








- MARCH TERM, 1851. 








Gray & Howard.vs. Shaw. 


— a 





known to the country, than to the clear legal duty of the trustees, as 
to the time of making such publications. Weneed scarcely add, that 
such assumptions or pretences are altogether too strained, improbable 
and technical, to justify a courtin overruling at this day what turned out 
to be a good bargain for the party who took the risk,-and paid his mo- 
ney eight years ago, merely to permit a long subsequent speculator, 
without equity and without hazard, to come in upon a small adventure, 
and possess himself of an estate which has appreciated into a probable 
large fortune, under the care and management of another who had long 
previously paid and satisfied its owner so full and fair a value that he 
has never deigned to complain. 

As to the manner of selling out the block, we think the trustees acted 
with proyer fairness and discretion, if, indeed, they could have adopted 
any other method that would not have subjected them to legitimate 
criticism. 

By a fair construction of the terms of their trust, they were to sell the 
whole of the property, or such a part of it as might be necessary to pay 
the debt of Shaw. It matters not that under the plan adopted the 
whole of it did not pay that debt, and that Shaw has never received 
anything in addition, inasmuch as the testimony is explicit that 
under the plan as adopted the trustees realized for the property its full 


‘aggregate value. Independent even of all testimony upon the subject. 


the whole system of dividing land into lots, and in that manner selling 
them out for building purposes, would have predisposed us to commend 
instead of condemn the action of the trustees. In addition to these 
considerations, it was in fair and strict accordance with the spirit of 
their authority, that if ten or twelve lots, out of the fourteen into which 
they divided the block, would produce money enough to satisfy the 
debt for which it was deeded, they should stop at that number, as they 
doubtless would have done. 

We but repeat, therefore, the entire approbation with which we re- 
gard the action of the commissioners in this respect; and that, there- 
fore, upon the whole case, the judgment of the circuit court should be, 
as it is, affirmed. 
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DEER & ROSE vs. STATE OF MISSOURI. 


1. On the trial of an indictment for a riot, a record showing a connection of a prosecuting 
witness of keeping a bawdy house, is not admissable testimony. 


2. A new trial will not be granted for newly discovered testimony, if it be to assail the cred- 
ibility of a witness merely. 


APPEAL from St. Louis Criminal Court. 


Lack.anp, for the State. 


{. The court did not err in refusing to admit the record showing that Elizabeth Hollis, 
alias Royce, had been indicted and convicted of keeping a bawdy house. This fact has no 
relevancy to the question which the jury hadto try» Admitting the fact that she had been 
guilty of keeping a bawdy house, this did not authorize defendants to damage her house and 
furniture, with force and violence. 

Il, It is deemed immaterial to discuss the question whether the first instruction asked by 
defendants be correct ; because the court in the second instruction declared the law appli- 
cable to the point intended tobe covered by the first instruction, correctly. 

The second instruction given is correct, because it seems to us clear, that, although the 
house spoken of may have been kept as a bawdy hous?, this did not authorize the defendants 
to damage said house or the furniture therein contained, with force and violence. If this 
proposition be incorrect, then it must follow that one offence against the law of the land is a 
,\stification or excuse for a second. 

The third instruction is correct—Williams & Williams vs. State, 9 Mo. R. 270. 

If. The conrt did not err in overruling the motion for a new trial. The first reason is, 
that the court excluded proper evidence offered for defendants. ‘The record of this cause 
shows no evidence offered by defendants and excluded, except the record showing that the 
witness Hollis had been indicted and convicted of keeping a bawdy house. If this were at 
all competent evidence, it is only relevant as going to the credibility of the witness Hollis: 

And First, inasmuch as it was shown on the trial that she was a prostitute, the evidence, 
the evidence of the record, showing that she had been indieted and convicted of keeping a 
bawdy house, could show nothing more. The defendants, therefore, were not injured by the 
iefasal of this evidence, they for that reason ought not to be heard to complain, 

The second reason is, because the jury foand against the evidence. It is submitted that 
there was evidence sufficient to support the verdict. The jury gave credit to the witness anu 
this court cannot say that the jury actedimproperly in so doing. 

This court will not set a-ide the verdict of a petit jury unless in case of a flagrant violu- 
tion of justice. Williams & Williams vs. State, 9 Mo. 274. 

Verdict will not be set aside unless clearly against evidence. 6 Mo. R. 489. 

_ Verdict wiil not Le set aside if there be some, though slight evidence to sustain it. 10 Mo. 
R. 676. 

Vhe third and fourth reasons, we have endeavored to dispose of. 

The fifth reason is, that defendant William Deer has made a discovery of new testimony. 
It will be here cbserved by the court, that this does not effect Rase’s case; because the re- 
cord does not state that any newly discovered evidence has come to his knowledge. 

The court did not err in :efusing to grant a new trial, for the grounds mentioned in the 
§ith reason. 
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The affidavit of defendant Deer, states that he used due Jilligence in procuring evidence for 
his defence in this cause, but that since the trial of this canse he has discovered evidence fe 
vorable and material to hiscause This affidavit is insufficient. It is necessary that it should 
contain the names of the witnesses, and what he expects to piove by them. Wharton Crim. 
Law 657. 

The affidavit of the first newly ascertained writ, Philippina Klingre, states in substance 
that the witness, Hollis, alias Royce, went out of her house on the night of the riot, through 
Deer’s yard, towards Porlar street, just as Deer was eating his supper, which happened 
during the time said riot was begun, anc that she heard the witness Hollis, alias Royce, tell 
Cat. Parker, alias Whitchell and others, to come on, and that they followed, and that during 
the whole of the time, defendant Deer was in his room. 

The second newly discovered witness states, in substance, that she saw Deer enter his 
house on the night of the riot, and sit down t» supper, and that during the time of the riot he 
could vot have been out of her sight for more than five minutes at any time, and that it is her 
belief and opirion that Deer could not have entered into the house of Royce, alias Hollis, 

The matter set forth in these affidavits, is insufficient. A portion of the evidence alleged 
to have been newly discovered, goes to discredit the witness Hollis; and when the object is 
to discredit a witness on the opposite side, the general rule is, that a new trial will not be 
granted. Wharton Crim. L. p. 663—cases there cited. 

The testimony of the witness Hollis, was not unexpected, and was on the trial attempted 
to be discrecited. In such case the court will not grant a new trial on the ground that the 
party has since discovered further evidence ot he: want of credit. Gardner vs. Mitchell. 6 
Pick. 114; Parker vs. Flardy, 24 Pick., 246. Nor will a new trial be granted for newly dis- 
covered evidence which goes only to discredit a witness sworn on the trial, and might have’ 
been proved by other witnesses who were sworn. Whar. Crim. L. 663—cases there cited. 

IV. There are only two points to which the alleged newly discovered evidence can be di- 
rected. The first, as above stated, is the credibility of the witness Hollis; and secondly, that 
the defendant Deer could not have been guilty of the offence charged against him, because, 
during the whole time it was being commitied, he was in his own house, eating his supper. 
This, as well zs the other portions of the evidence in three affidavits is merely accumulative, 
because, these same facts were attempted to be proven at the trial, That defence has there- 
fore been made, and the court will not give him another chance to make the same defence. 
‘The evidence must be material in its object, and not merely cumulative and coroborative, or 
collatera!. Wharton Crim. L. p. 661, and numerous cases there cited. And it is submitted 
that the whole of the evideuce set out in these affidavits, is of that character. 

Again: This evidence must have been discovered since the last trial and waseuch as could 
not have been secured at the former trial by reasonable diligence on the part of the deiendant. 
Wharton Crim. L. p. 658-9. Now, although Deer swears that this evidence is newly dis- 
covered, and that he used diligence to find the same in time for the last trial, facts are dis- 
closed in the defendants’ affidavits of the newly discovered witnesses, which contradict him 
q because it seems that these two witnesses were in the house during the time of the riot, saw 
4 defendant at his supper, watched his manners closely, and it is unreasonuble to suppose he 
knéw nothing of it. The court had a right to discredit his affidavit under the circumstances, 


and find that he had not used due diligence. 
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“Rywanp, J., delivered the opinion of the court. 
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The defendants, William Deir (otherwise called William Deer) Wil- 
liam Rose, Henry Kennedy, Michael Scilter, and divers others, were 
indicted for a riot; charged with breaking, damaging, bruising and 
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stoning the house and building of one Elizabeth Hoilis, otherwise called 
Elizabeth Royce. The defendants Deer & Rose were convicted, and 
fined by the jury each one hundred dollars. The other defendants, 
Scilter was found not guilty, and Kennedy was discharged by nolle 
prosequi. 

On the trial it was shown that Elizabeth Hollis, alias Royce kept a 
house of prostitution; evidence was also given as to her credibility— 
making it of doubtful character. 

‘The defendants offered in evidence, a record of the conviction of said 
Elizabeth Hollis, for the offence of “keeping a bawdy house.” 

The court rejected this record, and the defendants excepted. The 
defendants moved for a new trial, which was overruled. ‘To support 
«his motion they offered the affidavits of newly discovered testimony— 
the court overruled this motion and the defendants appeal to this court. 

We find no fault with the court below in rejecting the record of the 
convicti n of the witness Hollis—it could only be offered to offset her 
eredibility—and the fact of her keeping a house of prostitution was 
fully shown in the proof—ter credibility was impeached, and the jury 
had it under their consideration. We cannot see that any harm was 
done the defendants by rejecting this record. 

As to the affidavits, about newly discovered testimony, we find noth- 
ing in them calculated to authorize ourinterference with the discretion 
of the court below. 

The judgment of the court is affirmed. 





STEPHEN GLASCOCK vs. A. §. ROBARDS. 


1. Where a defendant comes into possession under acontract for a deed, he is not strictly a 
tenant, and is not entitled to notice to quit. Ee is liable to be tarned out as a trespas- 
ser, if he fails to comply with his contract, and is responsible i» that eharacter, for 
mesne profits. 


+e 
° 


* It having been long held and settled’ that the naymont of the purchase money, by a 
vendee, going into possession, under a contract for a deed, will net protect his posses. 


son ia ejectment, “it is deemed but prudent and proper to 


i perin t the new cade of prac- 


tice and procedure upon which we are just entering, to suggest ood cs'ablish a rule, or 
rules, more Conso :ant to @ ;vily, to justice and to law.” 
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ERROR to Marion Circuit Court. 


Pratt & Repo for plaintiff in error. 


I. That a vendee, who goes it:to possession under a contract of purchase, is not entitled 
f uofice to quit. 

In Smith vs. Stewart, 6 John hep. 48, the court says, * that where a defendant comes into 
possession under a contract for a deed, the better opinion is, that he never was strictly a ten- 
@nt, and never enti:led ‘s rotice to quit.’ “He is liable to be turned out asa trespasser, and 
responsible in that character for mesne profits.” 

In Jackson vs. Miller, 7 Cowen 752; The defendant went into possession under a contract 
to purchase ut $5 CO per acre. 

chief Justice Savage, alter an ¢xtensive review of the authorities, decides that the defend- 
ant is not entitled to notice to quit, and concludes his argument in the following words—“It 
seems reasonable that notice to quit should be given in all cases where the tenant ceeupies 
with the consent of the landlord, and does no act hostile to hin. But the case of a contract 
to sell, seems unfortunately to have been considered an exception. No notice was neces- 
sary therefore, and the plaintiff is entitled to judgment.” 

In Jackson vs. Muncrief,5 Wend. 29, possession was ohtained by the defendant, under an 
agreement to convey. Court says: ‘Notice to quitwas not necessary. The defendant was 
quasi tenant at will, but, as between vendor andvendee, no notice to quit is necessary,” and 
the court refers to and sanctions the case of Jackson vs. Miller, 7 Cowen 752. 

The broad rule in Wright vs. Beard, as laid down by Lord Ellenborough *‘ that where the 
tessor had put the defencent into pessession, he could not brinz his ejectment until he had de_ 
manded the possessien, and the defendant had refused, er done some wrongful act to deter - 
mine his possession,” has been overruled, or, at least very tnuch circumscribed in its opere- 

ion by the above cases; and in Kentucky, by the case of Haley vs. Hickman’s heirs. Lit- 
tle’s select cases, 266-68. 

James Hickman put his son-in-law, Hill, into possession, who occupied the sume until the 
defendant married his daughter, when Hill put defendant into possession of the part of the 
premises sued for. Both Hilland defen:iant continued to occupy, with tle consent of Hick- 
mean until his death, when plaintiffs, as his heirs at law brought the suit. Held by the court: 
* We think the case is not of a character to require notice. A notice to quit is only reces- 
sary where the relation of iandlord and tenant, or, in other words, lessor and lessee, subsists, 
and the lease is to expire at an uncertain time.” 

iT. Holding the rule to be in accordance with the doctrine in Wright vs. Beard, the vendee 
coming into possession lawfully, and holding at the will of the vendee, is entitled to notice or 
deemed by reason of the relation subsisting between thems there being a privity both of 
coutract and estate. 

Yet we hold that the case of a defendant, claimiag under the original vendee, comes with- 
im the scope of a well settled exception to such rule—there being no privity, and the relu- 
tion of landlerd and tenant not subsisting between him and the vendor. 

In Jackson vs. Deyr, 3 John 421-22. Thomas 1. Whiibeck sold the premises to Christi- 
ana and Edw. Goes, and covenanted to couvey in consideraticn of £2%, which was 
paid. “. & &. Goes sold and conveyed to Punlus Kane, who sold and conveyed to the de. 
vendent T. L. Whitheck, the vendor, died, and his father, as his heir at law, brought eject- 
ment, Deferdant contended, that having the beneficial interest, and being lawfally in pos- 
session, he was entitled to notice. Heid, “there isno tenancy whatever. It never has been 
decided thet « novice to quit was neces-ery unirss the relation of land'ord and tenant existed, 
A mortgagor is quasi tenant at will, but here there is no semblance of eny such relation. We 
might as well require a previous notice to quit in every case. Judgment for the plaintiff..” 
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In Jackson on Denvise of Stewart ve. Kingsly, 17 John Rep. 159. Stewart, the plaintiff, 
leased the premises from Romayne forever, receiving arent of $15 00 per annum. Stewart 
sold to Benton for $750 00, Benton agreeing to pay the ret to Romayne. The defendant 
came into possession under Benton. Held, by Spencer, J., ‘The relation of landiord and 
tenant does not exist The contracts between plaintiff Stewart and Benton was an agree- 
ment to sell, and in such a case, notice to quit is not necessary.” 

In Jackson vs. Hopkins, 18 John 488; ejectment by mortgagee vs. mortgagor. Held, by 
Spencer, J., “As between mortgagor and mortgagee, the former is regarded as a tenant at 
will by implication, and is entitled to notice to quit.”” ‘But when the mortgagor sells the 
mortgaged premises absolutely, the purchaser from him is not entitled to notice to quit, be- 
cause the sale itself is an act of disloyalty. 

In a court of Jaw, where the equities of the parties cannot govern the decision, the only 
jnterest that a mortgagor or vendee has in the land, is, an estate at will. And the distinct- 
tion made by these authorities appears to be founded on the well known rule, that when a 
tenant sell a higher estate than he has in the premises, he forfeits the tenancy; as, when a 
tenant under a demise for ten years, undertakes to séll the freehold, he forfeits, by that act, 
his term, and the landlord may bring his ejectment immediately, without any demand or no- 
tice. 

In Jackson Stackhouse, 1 Cowen 124, ejectment by the mortgagee vs. a defendant in pos- 
session, under a contract to purchase of the morigagor> Held, by Justice Woodsworth, 
“The defendant was not entitled to notice to quit, there was no privity either of contract or 
estate between the defendant and the plaintiff; the relation of landlord and tenant did not 
exist between him and the mortgagee.” 

This case does not come within the ruleas laid down in Wright vs. Beard, by Lord Ker- 
yon. His words are: “Where the lessor puts the defendant into possession, he cannot trea 
him as a tre-passer until he refuses to decline possession, or does some wrongful act to de- 
termine his lawful possession.” 

This case does not come within the rule for two reasons: ist. The defendant was not pub 
in possession by Glascock, nor did he go into possession with his privity or consent. 2od. 
The defendant, and those under whom he claims, have done acts, equivalent to a refusal te 
deliver the possession, They not only claim the possession and title adverse to the plaintiff, 
but claim damages for the refusal to make adeed. Inthe words of Chief J. Savage, in Jack- 
son vs. Miller, 7 Cowen 752, “they have done act: hostile to the plaintiffs.’ The claim ect 
ap by Campbell & Hawkins, was an act of disloyal'y—considering them as tenants at will. 

‘ Inthe case before the court; the defendant has never claimed to h:.ld under plaintiff as ten- 
ant, but as purchaser of the interest on execution. Campbell,by his bill in chancery, aver- 
ved that he wasentitled not only to a deed, but damages also, in $3000, by means o! the re- 
fusal. Ifthe defendant has any rights, they exist only in equity. If those, under whom he 
claims, have paid their money, or are entitle’ toa deed; he can have the legal title decreed to 
him; if, to the court of equity, after having all the proofs, it should seein right. 

3d. The defendant is bound by all the acts and admissions of those under whom he claims. 
The bill of Campbell disclaimed all equitable right, and demanded a deed and compensation. 
After that, neither Campbell nor any one claiming under him is entitled to notice of a right 
they repudiate They must give possession before they can dispute the title. 


Grover & CampseEtt, for defendants in error. 


There is no possible state of acase in-which a vendor, who has agreed to convey all his in 
terest in real estate, and:who has received his purchase money, should be armed with power 
éither to evict such purchaser or his tenants from the property. 

To say he may do so,is to devlare that he may commit a fraud on bis own agreement. ‘Fe 
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allow him shch a power. in such a case, is to create a power merely to be abused, for such 
power never can be ex. rcised honestly, or for any purpose consistent with principles of jus- 
tice. 

That the vendor has the legal title, and therefore nay eject his vendee, is begging the ques- 
‘tion: The legal title does not always maintain a suit of ejectment. 

The landlord has the legal title; the tenant may have the right to possession, which the 
landlord cannot disturb. 

The vendee, who is placed in possession, has a sight of possession according to the terms 
of his contract. If he comply with his contract, he cannot be evicted at all, for this is the con- 
tracet—he shall enjoy if he pay. 

Stil! more monstrous is it to adjudge that one who is put into possession expressly or im- 
pliedly, to remain in itat the will of another, should be put to costs without any notice that 
the agreement had ended, or that he was expected to alter his position. See the following 
authorilies, which enforce these views: 5 Wend. 284-30); 7 Cow. 750-1-2. The defendant 
will contend that no notice “to quit? wasrequisite. Perhaps notice to quit in the technical 
meaning of the law of landlord ond tenant was not, nor do we contend for it as such; but 
we contend that if the purchase money was not paid anc the vendor wished to rescind, he 
should say so, before bringing ejectment. And ifthe purchase money was paid, the right of 
possession is in the vendee. 


Bircu, J., delivered the opinion of the court. 





This was an action of ejectment, and tried by the court on the gene- 
ral issue. 

The evidence was, that on. the 29th of May, 1837, the plaintiff, 
(Glascock, ) who was the owner of the lot in dispute, sold and bound 
himself to convey the same to David O. Glascock, on the payment, by 
the latter, to the Hannibal Company, of four hundred dollars. David 
O. Glascock was put into possession of the lot, erected upon it a 
steam mill under an arrangement with the said company, got into debt, 
suffered the lot and improvements to be sold under execution against 
him, and John J. Campbell became the purchaser. 

There was testimony touching the indebtedness of David O. Glas- 
cock to the Hannibal company on other accounts, growing out of the 
erection of the mill, and evidence was also admitted with the design of 
proving that an arrangement had been agreed upon on the part of the 
company, whereby the purchase money for the lot should be, or was, 
paid and satisfied. It is deemed unnecessary further to state the testi- 
mony in the case, than that the defendant in the suit below claimed un- 
der some one who traced his title back to the sheriff’s deed to Campbell, 
and shewed that a deed had once been prepared by an agent of the Han- 
nibal Company, reciting the payment of the purchase money hy David 
QO. Glascock, and that it would have been signed by Stephen @lascock 
but for some informality. Subsequently, at the instance of said Company, 
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Stephen Glascock refused to make a deed to David, and brought this 
suit. 

At the instance of the defendants, the court declared the law to be 
‘(firstly,) that if the plaintiff soll the property in dispute to David U. 
Glascock, and put him in possession, and agreed to convey the title 
to him, and the defendant come in under said David, and no demand 
was ever made for possession by the plaintiff before suit, he cannot re- 
cover. Also, (secondly,) that if in the case just supposed, the purchase 
money was paid by Glascock, (the purchaser,) there could be no re- 
covery. 

Upon these instructions the plaintiff took a non-suit, with leave to 
move to set it aside, which being overruled the case is brought here. 

In reference to the last instruction, no authority is cited by the coun- 
sel for the defendant in error, nor, indeed, perhaps, would any be deem- 
ed necessary beyond the authoritative force of his own conclusive rea- 
soning, were the question now undergoing for the first time judicial 
consideration. It having, however, been long held and settled other- 
wise, it is deemed but prudent and proper to permit the new coe of 
practice and procedure upon which we are just entering, to suggest and 
establish a rule, or rules, more consonant to equity, to justice, and to 
law. 

Respecting the first one, having relation purely to the necessity of a 
notice to the defendant to quit the possession which is alone here in 
question, it will suffice to remark that whatever might have been the 
opinion of at least a portion of this tribunal had the question been pre- 
sented as an original one, it has been deemed most proper to concur in 
what seems to be the preponderant current of authori'y in analogous ca- 
ses—deducing therefrom that no such notice is necessary in a case like 
the present, (without privity, ) and that consequently the judgment’ of 
the circuit court must be for that reason reversed, and the cause re- 
manded. 





WEBB & HEP? vs. BROWNING § BUSHNELL. 


i. A written agreement by the agent of a me:cantile firm, within the scope of his general au. 
thority, employing attorneys to prosecute suits for his principals, ix admissible evidence 
against them, to prove the value of the services, afier the contract has been fully execut- 


ed, althouch the agent had no anthority in writing, to execute such written agreement 
for his principals. 
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2. ..u attorney performing professional services for another, by his consent, without an ex- 
press agreement as to the price of the services, is entitled to recover what they may be 
proved to have been reasonably worth. 


3. When the law has been properly given to the jury, it is no error to refuse another instruc- 
tion presenting the same legal proposition, in a different way. 


APPEAL from St. Louis Court of Common Pleas. 


Topp & Krum, for respondents. 


I, When a special parol contract is executed, for labor and services, suit, for the compen- 
wation, may be instituted in general indebitatus assu.npsit, and the agreement given in evi- 
dence to show the coinpensation agreed to be paid. 

if. The objection by the court to the question of the defendants put to (he witness Graves, 
about the meaning of the written contract given ia evidence, was legal. Besides, no excep- 
Tien was taken thereto. 

II{. The instructions given by the court fully covered the case, both as to the law and the 
facts, and were right, and were as much protection tothe rights of the appellants as the facts 
in the case authorized. 


Ryuanp, J., delivered the opinion of the court. 


The appellees, Browning and Bushnell, partners, doing business un- 
der'the name and style of Browning & Bushnell, brought their action of 
assumpsit against the defendants, Alexander F. W. Webb and Edward 
Hepp, partners trading under the name of A. F. W. Webb & Co. in the 
St. Louis court of common pleas at the September Term, 1849, 

The defendant below appeared and plead the statutory general issue. 
The plaintiff's declaration contained the common counts for work and 
Jabor, care and diligence, and for money had and received, and for 
aoney laid out and expended, &c. 

On motion the plaintiffs were ruled to file a bill of particulars of the 
demand, which contained the following items : 

©1848, for professional services as your attorneys in the circuit court 
of Hancock county, Illinois, $20 00. 

“To professional services as your attorneys in your suit against Thos. 
Biddison and Benjamin Cobb, in the circuit court for the United States 
in Illinois, $130 00.” 

At February Term, 1850, a trial was had and a verdict was found for 
plaintiffs for one hundred and fifty-eight dollars and ae -five cents 
Judgment was rendered thereon for plaintiffs. 

The defendants below. filed their motion for a new weary which was 
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overruled, excepted to and the defendants bring the case here by ap- 
peal. 

It appears from the bill of exceptions that W. H. Graves, an agent 
for the defendants, who was travelling and doing business for them in 
Hlinois, and who was engaged in selling goods for defendants; sold 
some goods in Illinois to the customers of the defendants, without first 
having obtained a license for that purpose ; therefore the goods of the 
defendants in the possession of said Graves were seized and taken from 
him and he was arrested. This witness, Graves, had employed the 
plaintiffs to attend to suit for the defendants Webb and Hepp in Han- 
cock circuit court, in Illinois, nothing was said about the fee, until af- 
ter the services were rendered and performed ; the plaintiffs then said 
the fee was fifty dollars; witness thought the fee reasonable, as the 
plaintiffs labored hard in the case. 

Witness also cmployed plaintiffs to sue for the goods taken from him 
when he was arrested, and produced a written contract, as follows: 

“Alexander F. W. Webb and Edward Hepp, trading and doing busi- 
ness under the name, style and description of A. T. W. Webb & Co., 
against Thomas Baldwin and Benjamin Cob. Trespass : in the district 
court of the United States for the district of Illinois. We have employ- 
ed Messrs. Browning & Bushnell to prosecute the above suit for us, un- 
til it is finally disposed of in said court, for which we are to pay them 
one hundred and thirty dollars. Messrs Browning & Bushnell aré also 
to engage the services of S. F. Logan, Esq., of Springfield to assist 
them in the case. A. F. W. WEBB & CO., 

Feb. 9th, 1848. By Wm. Graves, Agent.” 

The defendants objected to this writing being read in evidence to the 
jury; objection was overruled «nd the writing read in evidence. Ital- 
so appears that the plaintiffs employed Mr. S. F. Logan as agreed by 
them; that they bronght the suit and had it prepared for trial, when it 
was dismissed by the order of the plaintiffs, they having compromised 
it, having obtained their goods. 

There also appears testimony showing the reasonableness of the above 
charges. It was also in proof that the agent Graves had no written au- 


thority to make centracts in the name of his principals ; but he had often 


done so for them, and they had sanctioned it. And in this case the 
agent said he informed the defendant, Hepp, of what he done respecting 
the suits; that he was directed to consult with their law adviser, Mr. 
Harens, who stated that he, the agent, had acted well and shrewdly in 
the business. 

When the above agreement was read to the jury, the defendants asked 
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the witness what he and the plaintiffs really meant by the agreement? 
The court interfered and said, the agreement speaks for itself. It also 
appears that Messrs. Browring & Bushnell are very good lawyers, ot 
high character and standing in their profession, and that from the labor 
and care such a case would require, the price agreed upon was but 
reasonable and fair. 

The plaintiffs asked the following instruction, which was given: 

“If the jury believe from the evitence that there was no express con- 
tract made with plaintiffs, by the agent of the defendants, and that the 
plaintiffs with the knowledge of the defendants and by their consent or 
request rendered professional services to the defendants, the plaintiffs 
are entitled to recover what their services are proved to lave been rea- 
sonably worth.” 

The defendants excepted to the giving this instruction. 

The defendants asked the following instruction : 

“If the jury believe from the evidence that the charges of Browning 
& Bushnell are not warranted by the evidence, then they may render a 
verdict for such an amount as they think just.” 

Which the court refused to give, and the defendants excepted. 

The ‘court, then, on its own motion, gave the following instruction : 

If the jury believe from the evidence that William Graves ‘ves on 
the 9th of February, 1848, the agont of A. F. W. Webb & Co., and 
that in the scope of his general authority as agent for said copartner- 
ship, Le employed attorneys to prosecute suits for said partnership, 
and that the defendants in this cause, were on the 9th of February, 
1848, partners doing business under the name and style of A. F. W. 
Webb & Co. and that said graves as their agent, within the general 
scope of his authority, signed for them the contract read in evidence 
and that said plaintiffs did prosecute the suit named in said contract 
until it was finally disposed of, and engaged the services of T. F. Lo- 
gan to assist them in the case, then the plaintiffs are entitled to recov- 
er the amount stipulated to be paid by said contract. 

The defendants excepted to this instruction. 

From the above statement, it will be seen that the instructions given 
and refused by the court, and the act of court in permitting the-writ- 
ten contract to be read in evidence to the jury are the main grounds 
on which, the appellants rely for a reversal of the judgment below. 

We do not perceive any error in either of these acts of the court of 
common pleas. The agreement was competent evidence. The con- 
tract had been completely performed by the plaintiffs. They ther 

could sue inindebitatus assumpsit; and the agreement might be given 
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in evidence to show the price stipulated between the parties to be 
paid. 

As to the instructions, we see no error inthem. The first one given 
covers the case as far as it respects the fee in the circuit court of Han- 
cock county, Illinois, and it embraces the whole law of that part of 
the case. It was then entirely useless to give the instruction asked 
for by the defendants, as it could only from the evidence be applied to 
that part of the plaintiffs’ demand. The refusal to give it was there- 
fore proper, as the law had so far as regards that part of the transac- 
tion been already properly laid down. 

The instruction which the court, gave to the jury on its own motion. 
we also consider proper. It placed the law of the case so far as it re- 
garded the contract to prosecute the suit against Bedison & Cobb, pro- 
perly before them. It called the attention of the jury to the authority 
of the azent Graves to make such contract; it called their attention to 
the evidence so far as the acts of the plaintiffs were necessary in order 
to entitle them to a recovery. 

This instruction put the whole case so far as the last item in the bill 
of particulars is concerned, correctly and plainly before the jury. It 
is protective of the rights of both parties; and I can see no cause the 
defendants below have to complain of the acts of the court of common 
pleas. 

The judgment of the court below is affirmed. 





RAMSEY, avm’r or Cox vs. HAMILTON. 


}. A second new trial will not be granted, unless the triers of the fact have erred in a matter 
of law, or have been guilty of misbehavior, 


APPEAL from Scott Circuit Court. 


We ts & Buckner, for appellee. 


I. The appellee submits, that the verdict is clearly supported by the evidence, and if it 
ere not, this court wi:l not granta new trial under the circumstances. The evidence must 
seatly preponderate against the verdict, to justify this court in invading the province of the 
‘xg. No objection having been made to the instructions, and no question of law being 
.& ed thereon, this court will not disturb the verdict, particularly as this is the third verdirt 
Samir ed by the plaintiff. Lackey vs. Lane & McCabe, 7 Mo. R., 220; Shobe vs. Morrit, 6 
~~ @ R., 489; Craig vs. Maup:n, 6 Mo. R., 251; 12 Mo R., 457. 
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IE. There was one trial by jury inthe cvunty court, and two trials in the circuit court 
(A new trial having been granted in the | ‘ter.) In all of which he plai tiff obtained ver 
dicts, and unless the jury have m conceived the instructions of the court. this court wil rot 
granta new trial. R. 8. sec. 3, ast. 4 Hill vs. Deaver. 7 Mo. R., 57; Humiert vs. Eckert, 7 
Meo, R. 259. 

HI. None of the reasous required by the statute for granting a second new trial, are given 
i the motion fora trial, or in the assigninent of errors, nor is it pretended that they exist 
Humbert vs. Eckert, 7 Mo. R. 259. 


Bracn, J., delivered the opinion of the court. 


By the verdict of a jury, and the judgment of the Scott county 
court, the plaintiff recovered of defendant (as administrator) the sum 
of forty dollars, on an account filed against the estate of his decedant for 
a hundred dollars, that being the balance claimed for an improvement 
on the public lands, which had been entered away from the plaintiff by 
the defendant’s intestate. 

Upon an appeal to the circuit court, the jury in the first trial ren- 
dered a verdict for sixty dollars and a half, and upon a new tria 
being granted, the third jury (there having been a mistrial in conse- 
quence of a divided jury) rendered a verdict for the sum of ninety- 
five dollars. A judgment having been entered accordingly and a mo- 
tion for a second new trial overruled, the defendant has appealed to 
this court. 

The testimony was rather inexplicit and ambiguous, but as it was 
not sufficiently so to justify the circuit court or this court in instruct- 
ing the jury to disregard it, its effect, under the instructions which 
were given, and all were given that were asked for, was very properly 
left to the jury. 

That the testimony was differently estimated by three different juries 
can in no respect impair the preponderant confidence implied in con- 
fiding to such tribunals the issues of fact in dispute between litigants 
inasmuch as different judges might have similarly or even more widely 
disagreed in their respective findings. 

In addition to that, as it is not deducible from the record before us, 
that the jury cither misconceived or disregarded the instruction of the 
court, (which was hypothetical, merely, and unobjected to) the cir- 
cuit judge would have acted in obvious violation of established con- 
struction of the third section of the practice act, referred to by the 
counsel for the appellee, had he compelled him to litigate his claim anew 
as prayed for in the motion for yet another trial. 

Judgment affirmed. 
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STEAMBOAT MADISON vs. WELLS. 


1. The Ist sect., article 25 “‘practice in courts of justice,’ providing that no person offered ag 
‘a witness shall be excluded by reason of his interest in the event of the suit,’ renders 
the evidence of a witness, contingently liable, admissible. His liability effects his credi- 
bility, not his compentency. 


2. If a witness be excluded, as incompetent, at the instance of a party, he cannot cure the 
error of excluding the evidence, by admitting a part of the witness’ statement to go to 
the jury. The evidence of the wi'ness might, in other particulars, be important to tbe 
party proposing to examine him. 


3. If one takes possession of a boat, without the consent of the owner, makes a contract of 
affreightment, and violates it, the boat is not liable, under the “‘act concerning boats and 
vessels.” 


APPEAL from St. Louis Court of Common Pleas. 


STATEMENT OF THE CASE. 


This was an action, instituted by the plaintiff in the St. Louis court of common pleas, 
Aung. 9th, 1849, against the steamboat Madison, under the act of the general assembly, en- 
titled “an act concerning boats and vessels,” to recover damages fir an alleged mal-perform- 
ance of a contract of assignment. 

The plaintiff in his complaint alleges, substantially that he was the owner of a certain quan- 
tity of wood which was laden upon a flat boat in the Mississippi river, within the limits and 
at the northern part of the city of St. Louis. That the steam tow boat Madison was a ves- 
set used in navigating the Mississippi river and other navigable waters of the State of Mis- 
souri, for towing flat boats and other craft. That a contract was nade in behalf of the plain- 
tiff with the master of said tow boat, to tow the said flat boat with the plaintiff’s wood laden 
upon it, fronfthe ferry landing in north St. Louis to the foot of Ashley street in said city. 
That in pursuance of said contract, the master of the tow boat undertook, for a considera- 
tion, to tow the said flat boat and wood to the place aforesaid, which was so negligently and 
unskillfully done, that the said flat boat was sunk, and the wood laden upon it became a total 
loss to the plaintiff, to his damage, &c., &c. 

The suit was defended by Daniel A. Rawlings, who, in his answer, denied that the alleged 
contract of affreightment was made by hii, or by any one authorized to make such a con- 
tract on account of the boat, &c. 

Hawkins was not master, &c. 

He also alleged that he was sole owner of the Madison, and that Thomas Rawlings was no! 
master, &c. 

In orderthat the relevancy of much of the evidence that is contained in the record may be 
seen, it is proper to explain that the owner of the flat boat instituted a suit at the same time 

gainst the tow boat, and by consent of parties, the same proofs were heard in both eases, 
and the verdict in one was to determine the other. 


At the trial, the plaintiff proved the contraet for the towing of the flat beat and wocd, 
substantially as set out in his complaint. That the contract was made with Thomas Raw- 
x38, who then was on said tow boat, and assumed to act as master thereof. That said Raw- 
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lings, tor the consideration or price agreed upon, which was paid to him, ‘ook the said flat 
boat in tow, with said tow boat, and proceeded to a point in the river, a short distance above 
the foot of Ashley street, and there unlosed the flat bort from the tow boat. That the flat 
boat by means of light winds and the rough condition of the water, became unmanageable 
ahd drifted against a steamboat near by, and was sunk, and both the flat boat and the wood 
Jaden upon it, became a t tal loss to the owners. 

Upon the question, whether the towing was done in a diligent and sxiJ]fal manner; there 
was mucn conflict of testimony, and there was also conflicting testimony in respect to the 
making of the contract for towing. 

It was proved, also, that the tow boat Madison was owned at the time, by Daniel A. Raw- 
lings, who defended the suit, and the brother of Thomas Rawlings who made the contract for 
towing. That said tow boat had been used in the Mississippi and Missouri rivers, during 
the spring and summer of 1849, for the purpose of towing wood-boats, flats and other water 
eraft. Thatin May or June, 1849, said Thomas Rawlings had acted as master for two trips. 
The language of one of the witnesses was, “that he had seen Thomas Rawlings on the Madison, 
running her during the spring and summer of 1849. She was employed in towing ” Another 
witness said, “that the Madison was towing wood-bo:ts in the summer of 1849. That D. A. 
Rawlings was master when here; at other times, Henry Dicker and Tom Rawlings comman- 
ded a few trips. Had made contracts with Dicker—had known Tom Rawlings to receive pay 
of bids for towing. Did not know how often Tom run the Madison in the summer of 1849, 
but he run her frequently.” Another witness said, “that Daniel Rawlings when on the 
Madison had charge of her. Henry Dicker was sometimes master of her, and Tom was 
sometimes also.”? Another witness stated, to the effect that he was present when the con- 
tract for towing the flat boat was made, and knew that the person witn whom it was made 
was commander of the Madison. 

It was also proved that Daniel A. Rawlings resided in St. Louis; that he left home in the 
early part of July, 1849, and went to Louisville, Ky., and did not return to St. Louis until af- 
ter this suit was instituted; that at the time he left home he put his, the said boat, in charge 
of H. Gray, and gave directions that the same should not be used while he was gone. 

Thomas Rawlings (who was a witness in behalf of the defendant) testified that he hal no 
authority or permission from bis brother or his agent to use the boat in this iustance, and that 
the money received for towing the flat boat, he, Thomas, appropriated to his own purposes. 
H. Gray, the agent, in whose charge the tow boat was left, when D. A. Rawlings went to 
Louisville, also testified that Thos. Rawiings used the boat for towing said flat boat without 
his, the said agent’s knowledge or consent. 

The defendant in the course of the trial offered the testimony of Isaac H. Sturgeon, who 
was one of the securit.es in the bond given in this case for the release of the boat, under the 
provisions of the act concerning boats and vessels, 

The plaintiff objected to the competency of Sturgeon’s testimony on this ground, that he was 
such security ; and the court sustained this objection, and the defendant duly excepted to the 
ruling of the court. But the plaintiff at the time admitted in evidence the statement of said 
Sturgeon, to wit: ‘that he sold the boat Madison to D A. Rawlings, and that Rawlings went 
to Louisville early in July, 1849, leaving orders for the boat to remain tied up.” 

The contract for the towing of the flat boat with Thomas Rawlings, was made by S. W. 
Robbins, who was bailee of the flat boat for the purpose of boating or transporting woud to 
St. Louis market, and had undertaken with Wells, the plaintiff, in this case, to transport the 
wood in controversy to St. Louis. Robbins was a witness for the plaintiff, and was by him 
duly released from all liability on account of the loss of the wood. Robbins’ testimony was 
contradicted by witnesses of defendant, and his testimony was attacked on the ground of in- 
terest in the wood and flat. ; 

This, substantially, was all the evidence in the case. 

At the instance of the plaintiff the court gave the following instructions: 
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1. If the jury believe from the evidence that before the making of the allezed agreement 
between Robbins and T. Rawlings, said Rawlings with the knowledge or consent of the own- 
er of the steam tow boet Madison, had frequently used said boat and acted as commandee 
thereof, in the ordinary navigation in which said boa was used, and if at the time of the mak- 
ing of the alieged ayreement, said Rawlings had said boat under his contro}, and acting as 
commander thereof, then he was competent to make the alleged agreement, and the same 16 
binding on said boat. Therefore, if the jury believe from the evidence that the said Rawlings 
while having said boat under his control, and while acting as commander thereof, agreed in 
behalf of said boat to tow the flat and wood in question from the upper ferry landing to the 
woed-yard of C. & Co., at the foot of Ashley street, and that said contract was so negligent- 
ly and unskilfully performed that said flat and wood became lost to the plaintiffs, the jury 
should find for the plaintiff. 

2. If Robbins hired the flat boat in question for the purpose of boating wood to market, 
and that he used said boat with ordinary care and sk J} for the purpose for which said boat 
was hired to him, if said boat while being thus used was lost without any fault or neglect on 
the part of said Robbins, or the person in charge of said boat, the said Robbins is not li- 
able for such loss. 

The following instructions asked by the defendant were refused by the court. 

1. If the jury find from the evidence that said agreement was made with one Thomas Raw- 
lings, but that said Thomas had no authority to use said steam boat Madison, or act as Cap- 
tain or master thereof at the time said agreement was made, then said boat Madison is in ne 
case liable, and the jury will find for the defendant. 

2. It is incumbent upon the plaintiff in this suit to show that the sinking and loss of said 
wood boat and its contents were occasioned by ihe negligence, mismanagement, or unskilful- 
ness of the persons navigating the Madison, or was caused by a non-performance of an agree- 
ment for the towing of said wood-boat, made with the captain or master of the Madison, who 
at the time was duly authorized to act in that capacity (or who prior to that time had been 
entrusted with the wanagem.nt of the Madison, so that he was generally known as the mas- 
ter or captain thereof ) 

3. Ifthe jury find ‘rom the evidence that the Madison was used for the towing of 
said flat bout without the knowledge or consent of the owner or agent thereof, by persons 
having no authority from said agent or owner to use said boat Madison, they will find for the 
defendant. 

4. If the jury find from the evidence the owners or persons having charge of said flat boat 
agreed that the towing of the same shoulc be at their own risk, then the Madison is not liable, 
unless it is clearly proved that the loss of the flat boat was occasioned by gross negligence 
or mismanagement of the per:ons navigating the said Madison. 

5. If the jury believe from the evidence that said wood-boat was safely landed and deliver- 
ed to the persons properly in charge thereof by the Madison, ata point or place by them de- 
signated, then the Madison is in no way liable in this action, and the jury wiil find for the de- 
fendant. 

Instructions given by the couit on its own motion, and excepted to by the defendant. 

If the jury find from the evidence that the sai! agreement was made with one Thomas Raw- 
lings, but that said Thomas Rawlings had no authority to use said steamboat, or act as cap- 
tain or master thereof, at the time said agreement was made, or had not previously been gen- 
erally known as captain thereof, then said boat Madison is in no case liable, and the jury 
will find for defendant. 

It is incumbent upon the plaintiff in this action to show that the sinking and loss of said 
boat and its contents were occasioned by the nezligence, mismanagement, or unskilfulness of 
the persons navigating tie Madison, or was cause by a nou-pe:formance of an agreement for 
the towing of said wood boat, made with the czptain or master of the Madison, who was at 
the time duly authorized to act in that capacity, or who, prior to that time, had been entrust. 
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ed by the owner or owners with the management of the Madison, so tnat he was generally 
known as the master or captain thereof. 

If the jury find from the evidence that the Madison was used for the towing of said flat 
boat without the knowledge or couisent of the owner or agent thereof, by persons having no 
authority from said agent or owner, to use said boat Madison, or by the person generally 
known as the master or captain thereof, they will find for the defendant. 

The court then gave the following instruction at the instance of the defendant. 

If the jury believe from the evidence that when Robbins made the contract for the towing 
of said wood boat, he was informed that said Thomas Rawlings was not the captain, owner, 
agent or consignee of said Madison, and that the proper officers were not at the time using 
the said Madison, the plaintiff cannot recover on the contract of said Thomas Rawlings, al- 
though he may on former occasions have acted as the captain of said boat Madison. 

Although the jury believe the original contract was, that the wood boat should be left at the 
foot of Ashley street, yet the parties might alter or change its terms, and if the person mak- 
ing the contract sent another person to show where said flat boat should be landed by the 
Madison, and it was landed safely in pursuance of the directions of the persons thus placed 
in charge of it by its owners, the jury will find for the defendant. 

The jury returned a verdict for the plairtiff. 

Thereupon the defendant filed his motions and reasons for a new trial, as follows : 

1. For the reason that the court refused to permit the witness Sturgeon to testify. 

2. Because the verdict is against law. 

3. Because the verdict is against evidence and the weight of evidence. 

4. Because the verdict is against the instructions of the court. 

5. Becanse the court erred in its instructions to the jury. 

Which motion the court overruled, and the defendant duly excepted, and the czse is brought 
to this court by appeal. 


Wetts & Buckner, Buenneruasset & Simmons, for appellant. 


1. The defendant submits that the court below erred in not permitting the witness, Stur- 
geon, to testify. He was the security on the bond given to release the boat, but this did not 
render him incompetent. This proceeding was commenced under the new code, and by the 
25th art. Ist sec., ‘no person shall be excluded as a witness, by reason of his interest in the 
event of the action.” Hecannot, with any propriety, be said to be a party to the suit; not- 
withstanding the judgment might be renlered aga'nst him in the event of a recovery against 
the boat. 

The construction of the court defeats one of the principal objects of the new code, which 
was toab olish the distinction between competency and credibility, and withdraw all question 
touching the admissibility of witnesses trom the court, and leaving them with the jury. Iti: 
an attempt to deprive a party of the testimony of witnesses, because of a contingent liability 


on their part. 
II. The second instruction given by the court, at the instance of the p'aintiff, was outside 


of the case; not predicated upon any issue between the parties, and calculated to mislead the 
jury. It is an abstract proposition, which, if true, was improper in the court fo give. There 
could be nothing to be gained by it, so far as the merits of the case are concersed, but to 
prop up the testimony of the witness Robbins. If that be the object, it was calculated to 
mislead the jury, by putting the question of credibility, entirely upon the existence or nion- 
existence of a legal liability. It assumes, that if Robbins is under no legal liability, bh 
ought to be believed, and his testimony credited. It took the que-tion of credibility from the 
jury and gave it to the court. I: was an attempt to give a fictit.ous weight to the evidence 
of the witness, by oblaining the endorsement of the court. 

Ill. The fourth instruction, asked by defendant, and refused by the ecurt, embodies a cor- 
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rect principle of law, and should have been given by the court. It assumes, that if the flat 
Were agreed to he towed at the risk of the owners or persons Javing charge of said flat, the 
Madison was not liable for the loss of the boat, unless it occurred by the gross negligence or 
carelesness of the officers of the Madison. ‘There was abundant evidence in the case to pred 
icate this ina‘ruction upon, and its refusal by the court was clearly erroneous. 

IV. The law under which this proeeeding was had, is ¢f statutory origin, and in deroga- 
tion of common right. Like all remedies of the kind, it should be strictly construed. To 
make the boat liable in this action, the contract, by the mal-performance of which the dam- 
ages decreed, rust have been made “by the master, owner, agent or ccnsignee”’ thereof, (R. 
S. 1845, p. 184.) In this case, the attempt is made to make the boat liable, on account of a 
contract made with the master. He must be master in order to bind the boat. If he is a mere 
trespasser or usurper, who has obtained possession of the boat by wrong or force, it will not 
be pretended that the boat is liable for his acts or contracts. fe must be the actual master, 
if not the rightful master. He must have authority, express or implied, from the owners; 
and whether he has that authority is a question of fact for the jury. In this view of the 
case, we hold that the court erred in refusing the first instruction asked by defendant, and 
ethers of a similar character. 

V. The proposition of law, contained in the first instruction asked by plaintiff and given 
by the court, is much too broad, and under the circumstances of the case, was calculated to 
mislead the jury. I! assumes that if Rawlings, at some prior time, had used the Madison 
anl acted as commander thereof, with the consent and knowledge of the owner, and at the 
time of the alleged contract, had her under his control, and was acting as her commander, he 
was competent to make a contract binding upon her In other words, if he had at any time 
before, arightful authority to use the boat; if that authority should afterwards be revoked, and 
he obtain a wrongful and tortuous possession, that his contracts are obligatory on the boat, 
while he has this wrongful possession. 

VI. But assuming that the instructions of the court. as given, contain a correct exposi- 
tion of the Jaw, the verdict is clearly against the instructions, and the coart should have 
granted a new trial. There is no evidence that Thos. Rawlings was generally known as mas- 
ter or Captain of the Madison, at any time, and certainly not at the time or about the time 
the contract was made. Some of the witnesses state that in the spring. he had towed crait 
and acted as master on one or two occasions, but there is atotal absence of testimony that he 


was generally known as the master of the Madison. ‘The verdict was against the evidence 
as wellas the instructions of the court. 


Topp & Kav, for appellees. 


The main question arising upon the facts of this case is, whether the plaintiff 
has a Lien upon the boat seized, for his damages for the loss of his property, by reason of the 
mal-performance of the alleged contract cf assignment. 

We maintain that he has such lien under the act concerning beats and vessels, upon the 
facts found by the verdict of the jury under the instructions of court below. 

I, The instructions given by the court are correct, because they leave the whole matter to 
the jury, to say whether, from the evidence the contract of affreightment was made with a 
person then having said boat under his control, and acting as commander thereof. There 
was evidence tending to show that Tho, Rawlifgs, during the same sea-on, and only a short 
time before, had frequently acted as master of said boat, under circumstances justifying the 


presumption that he acted as such master, with the knowledge and consent of the owner of 
the boat. 


There was evidence also tending to show that the loss of the property in question, was by 
reason of the mal-performance of the contraet of affreightment—that the towing was negli- 
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gently and unskillfully performed. All these matters of fact were properly left by the in- 
structions of the court to be determined by the jury. 

II. It was the province of the jury to weigh the whole evidance, and the court below, on 
the motion for a new trial, refused to disturb the finding of the jury, and this court will not 
reverse the judgment merely because it may appear from the record that the verdict was 
against the weighf of evidence. The record shows that there was conflicting testimony in 
relation to nearly all of the material in controversy. ‘This fact is a sufficient answer to the 
point made by the appellant, that the verdict is against the weight of evidence. 5 Mo. R. 
529: 8 Mao. R. 431, : 

III. The verdict was not against the instructions of the court below, for there was evidence 
proving, or tending to prove every materi:! fact, which the court below instructed the jury 
they must fir.d, to entitle the plaintiff to a verdict. 

IV. The court below did not err in refusing to give to the jury the instructions asked by 
defandant numbered 1, 2,3, 4 and 5 in the record; because the court of its own motion had 
given the substance of the said instructions, numbered 1, 2,3 and 5, in a-much better form. 
In fact, in much stronger and more explicit language. The defendant, therefore, has no cause 
of complaint. This point has repeatedly been decided by this court. 

As to the instruction, number 4, refused by the cou:t below, we say it was properly :e- 
fused, because there was no evidence on which to found it. The language of this 4th in- 
struction, is too strong and broad for any facts established in evidence; therefore this instruc- 
tion was calc:: . dto mislead the jury. 

V. The court below did not err in refusing to allow Sturgeon, one of the sureties in the 
bond, to testify. The bond was taken under the 9th section of the act concerning boats and 
vessels, Rev. C., p.182. The 21st section of the same act, p. 185, provides in such cases, 
‘that “the judgment shall be rendered against the principal and security on the bond.’’ 

The witness offered, was, therefore, in legal contemplation, a party to the action, as weil 
as directly interested in the event of the suit. 

The provision of the Ist section of the 24th article of the act of 1849 does not apply. 

It iv a contradiction of terms to say that the security in the bond is not a party to the ae- 
tion or record, and yet take jadgment against him. 

If the defendant wished to use the security in the bond as a witness, he should have ob- 
tained leave of the ceuit to substitute other security. 

But this point is met and answered by the record itself in this case. The plaintiff volun- 
tarily admitted the statement, in evidence, which the witness offered, would have been allow- 
ed to testify. The defendant, therefore, has sustained no injury, for he had the benefit of the 
testimony offered. The same facts that the defendant expected to prove by the witness, Stur- 
geon, were already fully established by uncontradicted testimony before the jury to which 

was superadded the voluntary admission of the same facts by the plaintiff. 

VI. The second instruotion given by the court at the instance of the plaint.ff asserts a cor- 
rect rule of law, and was applicable to the case. Robb'ns, the bailee of the flat boat, (one 
of the subjects in controversy) was a witness in the case, and the question of liability for 
the loss of the boat, affected his credibility It was a3 proper for the court to declare thelaw, 
upon the facts in the case, as to the extent of his liability, in order that the jury might havea 
rule by which to test the credibility of the witness. 


Rrianp, J., delivered the opinion of the court. 


From the above statement, it becomes necessary for this court, to 
look into the action of the court below in excluding the testinsony of 


the witness Sturgeon, and in giving, and refusing to give the instruc- 
tions. 
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The testimony given before the court below is very conflicting, and 
I should feel unwilling to disturb the finding in all such cases, if the in- 
structions given or refused to be given and the acts and rulings of the 
court in other matters be correct. 

I am satisfied, that under the provisions of the new code of “Practice 
in Courts of Justice’ the witness, Sturgeon, was competent, and his 
testimony ought to have been received. This too, without any other 
substitution in the forth-coming bond. Sturgeon was not a party; he 
was only liable upon a contingency; and this liability affected only his 
credibility; did not extend to incompetency. The ist section of the 
25th article new code of practice, is in these words: ‘‘No person offered 
as a witness shall be excluded by reason of his interest in the event of 
the suit.” 

The defendants appeared to do away with this interest, by substitu- 
ting another name in the bond. This was objected to by plaintiff, and 
the witness was declared incompetent. The plaintiff now contends, 
that as he at the same time admitted a statement of Mr. Sturgeon, to 
be read to the jury, that this takes away the error of the court below. 
That the defendant was not injured by such objection on the part of the 
plaintiff, and such ruling of the court. 

We cannot say that this is so. The witness may have been important in 
other respects to the defendant. Why shall the plaintiff object to the 
witness, and have him declared incompetent, and then admit a statement 
of the witness? [am unable to say, that the defendant was not pre- 
judiced by this witness. It is in my opinion error. 

The instructions given for the plaintiff will next demand my atten- 
tion. The second instruction is totally outside of the controversy and 
should not have been given, although } might not be inclined to reverse 
alone from this instruction; as the case will have to be retried, I men- 
tion it in order thatit may be avoided next trial. 

The language of the first instruction is too broad, too general. 
Thomas Rawlings might have had said boat under his control; he might 
have been exercising acts of authority over the boat entirely against the 
will, authority and command of the real,owners, as a trespasser. The 
conclusion of the instruction, is such that it might easily have misled 
the jury. 

From the evidence preserved ‘in the bill of exceptions, the court 
should have given the fourth instruction asked as above by the defend- 
ant, which was, “if the jury believe from the evidence, that the owners 
er persons having charge of said flat boat, agreed, that the towing of the 
same, would be at their own risk, then the Madison is not liable, un- 
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Fess itis clearly proven, that the loss of the flat boat was occasioned 
by gross negligence or mismanagement of the persons navigating said 
Madison ” 

The other instructions refused by the court, have nearly the same 
principles embraced in them as in those given by the court of its own 
motion, and find no fault in refusing them in such circumstances. 

The court below erred in excluding Sturgeon as a witness. It should 
not have given the second instruction, and the first instruction was cal- 
eulated to mislead the jury. 

The judgment below must therefore be reversed, and cause remanded 
{or further proceedings, not inconsistent with this opinion. 
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POWERS vs. ALLEN. 


J. Objections to instructions cannot. for the first time, be taken on a motioa for a new trial. 
‘Lhe record must show that exception was taken to them, at the time they were given; 
otherwise they will not be remanded by the supreme court. 


APPEAL from Franklin Circuit court. 


Fussext, for appellant. 


‘The consideration of the note was either for the unexpired term of Wm. Powers or to 
prevent Allen fiom publishing John A. Powers in {the Lynchburg papers or the combina- 
fion of both considerations, 

If the note was given upon the statement of Allen, that 15 months of his time was unex- 
piced, then it -vas given upon the misrepresentation of Allen as to that matter, wilful it must 
be presumed, and he would not be entitléd to recover only between a third and a fourth of the 
amount, 

If the sole consideration of the uote was the value of Wm. Powers’ unexpired time it is 
contended that the plaintiff has no right to recover. Allowing that William did wrong in 
leaving Allen for arguments sake still the defendant was under no legal or moral obligation to 
compensate Allen forhistime. It is laid down in all the Looks that a written promise to pay 
the debt of another or for an injury done by another after the debt has been contracted or 
the injury done is a nudum fuctum. Mills ys. Wyman, 3 Pick., 207; Cook vs. Bradley, 7 
Cown., 57; Chotf vs ‘Ihomas, 7 Cow., 358, Livingston vs. Rogers, 1 Cains, 583; Comstock 
va. Smith, 7 Jehn., 87; Leonard vs. Brenderbough, 8 John. , 29; Hicks vs. Burhans, 10 Jahn 43. 

If Allen and J. A. Powers had made a contract and Powers had agreed to give Allen $100, to 
release Wi!liam, then the consideration of the note would havebe* good, 

It the threat of publishing J. A. Powers in the Lynchburg papers was the true considera- 
tion either in whole or part of the note, it is too clear to need either argument or autboritics 
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to show that Allen ought not to recover. The criminal] law of the country might well be in- 
voked in such a case. 

If the court should be of opinion upon the case as above stated with the authorities that 
Allen ought to recover for the value of William’s services, still the judgment ought to be 1e- 
versed for the reason that it should have been left to the jury to say what portion of the note 
was for nis services, and what portion was to prevent being brought into notoriety by being 
published in the Lynchburg papers. 

It is a well settled law that when a note has two considerations, one good and the other bad 
a jury may determine the amount of the good consideration and find their verdict according- 
y- Parish vs. Stone, 14 Pick., 198; 2 Kent Com., 467, 


STEPHENSON, for defendant. 


That a father is entitled to the service of the child until he is 21 years of age, and can dis 
pose of his labor as he sees proper. Reeves’ Domestic Relation p. 289. 

That a child is the servant of his father until he arrives at the age of 21 years, and if the father 
chooses to do so he can place him to labor with any other master, and any one decoying or 
enticing him away is liable to an action for so doing; as also for harboring him if he leave 
voluntarily. Reeves’? Domestic Relations, page 376. 

That the father of Wm H. Powers having by parol] agreement placed his son to labor with 
Richard M. Allen for three years; the decoying away of Wm. H. Powers or the harboring him 
after voluntarily leaving his master by John A. Powers, gave to Allen a right to sue for dam- 
ages and the bond being in a consideration of the services of Wm. H. Powers and the further con- 
sideration of a forbearance to sue, orin consideration of an injury sustained by the prumissee 
is for a good and sufficient consideration in law, and the recovery upon it was proper, Mul- 
Janphy vs. Riley, 10 Mo. Rep., 489; 8 Mo. R., 316. 


Bircu, J., delivered the opinion of the court. 


The evidence in the case as prescribed in the bill of exceptions, is 
substantially as follows: 

William Powers, a brother of the defendant, had been placed by his 
Father with Allen, the plaintiff, to learn the trade of atailor. The tes- 
timony is somewhat conflicting and doubtful as to the length of time he 
was to remain and consequently the portion unfulfilled at the time he 
absconded, but it was proven that the defendant knew what the under- 
standing was about the time it was originally entered into, and it is at 
least inferable from the correspondence between him and the plaintiff, 
which resulted in giving the note in suit, that they did not materially 
disagree as to the value of the time, to cover which the note was exe- 
euted. It was proven that William, the apprentice, was persuaded, by 
letters from the defendant, who was his brother, to leave the service of 
the plaintiff, and that he procured him a situation in another town, 
where the defendant resided. There was conflicting testimouy as to 
whether the apprentice was properly instructed and advanced during 
his stay with the plaintiff; and testimony was also admitted that he was 
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occasionally put to the performance of other business, about the tavern 
and stable of his master, going to mill, &c. 

Immediately after the apprentice absconded, the plaintiff wrote a let- 
ter to the defendant, in which he charged him with having enticed 
away his brother—represented that his services for the remainder of 
his term were worth $300, but that if defendant would enclose his note 
for $100 at twelve months, the matter should be diopped, but that if he 
did not do so he would publish him in the newspapers. The defendant 
answered this letter before the ariival of his brother, signifying the 
probability that if his brother came on to him, and did not (as he might 
then already have done) conclude to go back to the plaintiff, he would 
send his note for the $100, and also, in a second letter, explain the rea- 
sons why he had acted as he had done. No such second letter appears 
in the record, but it is proven, that his brother did arrive at his house, a 
few days afterwards, and that thereupon he did make and forward to 
the plaintiff the note in suit. 

The action was petition in debt, and the plea the statutory one. 

The jury were instructed by the court, for the plaintiff, as follows : 

1. The note sued on, purporting on its face to be for value received, 
the jury are bound to believe it for a valuable consideration, and the de- 
fendant is bound to prove no consideration, to avoid the payment. 

2. If the jury believe from the evidence that the father of William 
H. Powers placed him with Allen for a definite period of time, to learn 
the tailoring business, by mutual agreement, verbal or written, said H. 
Powers had no right to leave Allen without the consent of Allen and his 
father; and if they further find that it was in consequence of the inter- 
ference, connivance, or at the instance of John A. Powers he left the 
employment of Allen, and afterwards John A. powers gave his bond to 
Allen, to indemnify, in consequence of the injury received by his brother 
leaving the employ of Allen, they must find for the plaintiff. 

3. The father of William H. Powers, he being a minor, had the entire 
control of him; and if the jury believe he placed him with Allen, as an 
apprentice ior a definite period of time, and John A. Powers in any 
way interfered with the control of Allen over said W. H. Powers during 
his apprenticeship, so as to cause the plaintiff to sustain an injury, and 
they shall also believe the note here sued on was given in consideration 
of that injury, they are bound to find for the plaintiff the entire uote and 
interest. 

These instructions being unobjected to, at the time they were given, 
no point could be raised upon them, as was attempted in the motion for 
29 
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a new trial in the court below, and of course none can be raised or en- 
tertained in this court. 

Several other instructions were given at the instance of the defend- 
ant and some which he asked were refused. We deem it unnecessary, 
however, to copy 2 comment upon them, further than to state that had 
all been given which were asked, they could in no sense have changed 
the finding of the jury, under the first instruction which was given at 
the instance of the plaintiff; and which (as before remarked) was unob- 
jected to by the defendant. 

The judgment of the Circuit Court is therefore affirmed. 





LEE vs. SPARR. 


The 3ist section, article Ist, of the “act concerning slaves,” providing that “any master, cxm- 
mander or owner of any boat, or other vessel, who shall transport any slave out of this 
State, in such vessel, or from one point or place in this State to any other point or place 
in the same, in such vessel, without the consent or permission of the person to whom 
such slave does of right belong, or who has authority to grant such consent or permission. 
shall forfeit and pay the value of such slave to his owner, to be recovered by action of 
debt, without prejudice to the right of such owner to bis action at common law,” is ap- 
plicable only to the master, commander or owners who transports a slave, contrary to 
the act, and not to a mere part owner, who was absent, knew nothing of, nor counseled» 
nor consented to the transportation. The stringent provisions of the act are applicable 
to the master, commander or owner, guilty of this violation, and the boat itself (in rem) 
is liable to the penal infliction imposed by the statute, but 4 mere owner not so guilty, 
is not liable beyond the actual damage sustained, recoverable in an ordinary common law 
action. 


ERROR to St. Louis Circuit Court. 
Gantt, for plaintiffs in error. 


I-. By the act of 1845, respecting slavee, (Rev. C. 1018) the boat or vessel in which a slave 
is transported out of this State, or from one place to another in this State, shall be liable to 
the statutory fine and may be proceeded against ace wrding to the provisions of “an act con. 
cerning boats and vessels,” without prejudice, &e. Sec. 32, p. 1018. 

II. It follows from this section that each owner is liable for the acts of his joint owners or 
of the agent of them all (the master); and however the account may stand between the sev- 
eral owners, the joint property of them all (the boat) is made to answer for the malfeasance 
of any one of them, or for the malfeasance of their agent. 

II{, It follows, further, that it cannot be necessary to show that any particular owner is 
privy to the carrying away of a slave in a steamboat in crder to render him liable for the 
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violation of the law committed by means of his property, though not by himself, per se: for it 
the master, not being an owner, should transport any slave in the vessel he commands, outof 
the State of Missouri, without, &c., the boat itself will be liable to the owners of the slave, 
for certain statutory and cumulative penalties. That is, the property of all the owners would 
be rendered answerable to the master of the slave, on account of the breach of duty by the 
captain of the boat, and this without any privity on the part of the owners, or any of them. 

IV. Butif this be so there will remain no ground for denying that one owner, sued by the 
master of an abducted slave, for the malfeasance of his co-tenants, is bound by the acts of 
such co-tenants, although he may have been ignorant of them. 

V. The phraseology of the act of 1845, is different from that of the act of 1835, on the sub- 
ject of slaves, The argument of the plaintiff in error is founded upon this difference. 

The act of 1835 was in force at the time the cause of action arose in the case of Price vs. 
Thornton and others, (10 Mo. R. 135) and, therefore, that case does not decide the present. 

VI. A different construction from that contended for by plaintiff in error will make the im- 
plication of the penalty depend upon the forns of the proceeding, not upon the merits of the 
case. 


Fiexp, for defendant in error. 


I. ‘There was no competent evidence against the defendant that the slave was ever taken 
without the State. The statement of the clerk was mere hearsay. He was a competent wit- 
ness and ought to have been called to testify under oath. 

II. Taking the declaration of the clerk to be true, they did not establish the cause of action, 
for it did not appear that the defendant authorized the taking away of the slave, or knew any- 
thing, about it. 

The suit, though civil in form, was substantially a criminal proceeding to recover a heavy 


penalty. 

It is conceived there is no principle upon which the defendant could be held answerable in 
this proceeding, for the unauthorized act of the officers of the boat that would not also sub- 
ject him to an indictment for the same offence. Price vs. Thornton, 10 Mo. R. 136. 


Bircu, J., delivered the opinion of the court. 


This was an action under the 31st section of the Ist article of the act 
“concerning slaves,” which is as follows : 

‘‘Any master, commander or owner of any boat or other vessel, who 
shall transport any slave out of this State, in such vessel, or from one 
point or place in this State to any other point or place in the same, in 
such vessel, without the consent or permission of the person to whom 
such slave does of right belong, or who has authority to grant such con- 
sent or permission, shall forfeit and pay the value of such slave to his 
owner. to be recovered by action of debt, without prejudice to the right 
of stich owner to his action at common law.” 

It was stated in the first count of the declaration that the plaintiff was 
the owner of the slave therein mentioned, that the defendants were the 
owners of the steamboat “Edward Bates,” and that in the year 1848, 
they transported the slave of the plaintiff from St. Louis, in this State, 
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to Keokuk, in the State of Iowa, without the consent of the plaintiff, or 
any authorized person, and that the slave was worth eight hundred dol- 
lars. 

The second count merely stated as the gravamen, that the defendant 
transported the slave out of this State, in the steamer “Edward Bates,” 
without consent, &c. 

There having been a judgment by default against one of the defend- 
ants, and none of the others, except Sparr, having been served with 
process, he pleaded the general issue, and on the trial (as to him) it 
was proven that the plaintiff was the owner of the slave, and that the 
defendant was one of the owners of the “Bates.”? The witness, who 
was the plaintiffs agent for hiring his slaves also testified, that some 
eight days before the 20th of June, 1848, (covering the time alleged in 
the declaration) he missed the slave in question, and hearing that he 
was on board the “Bates,” a packet boat running between St. Louis 
and Keokuk, repaired to the wharf, found the boat about starting with 
the slave on board, and took him off. The clerk of the boat told wit- 
ness that the slave had been thus on board the boat for two trips, and 
offered to pay the hire, which witness declined to receive. 

The witness further testified that the slave was worth six hundred 
dollars; that he had never authorized the hiring of him on said boat, 
and knows from his relation to the plaintiff that he did not, and that soon 
after the occurrence the defendant called on the plaintiff and told him 
he wished to compromise the matter, as he had sold out of the ‘Edward 
Bates”’ since the taking of the slave to Keokuk. 

This being the substance of the testimony, the court, at the instance 
of the defendant (the plaintiff objecting) instructed the jury that the 
plaintiff could not recover in this action. The plaintiff excepted to this 
instruction, took a non-suit with leave to move to set it aside, and hav- 
ing done so, assigning the instruction of the court as the reason there- 
for, and the motion being overruled, he brings the case to this court by 
writ of error. 

We are of opinion that whilst the stringent provisions of the act in 
question may be well enough, and invariably applied to the punishment 
of the master, commander or owner of a boat who transports a slave 
out of the State, the phrase is inapplicable to a mere part owner, as in 
this case, who was absent, and who it is not pretended either knew of 
counseled or consented to the commission of the act complained of, 
whilst, therefore, from the testimony, the captain or commander in this 
case, or the boat itself, (in rem) was doubtless liable to the penal inflic- 
tion imposed by the statute, a mere ownet should not be rendered liable 
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beyond the actual damage sustained, and for that, of course, in an action 
different from the present one. 
The judgment of the circuit court is, therefore, abrmed. 


NEAL WALKER vs. JOHN S. NEWHOUSE, 


1. If the owner of land grants a right of way to another, and afterwards grants the land toa 
third person, he takes it subject to the right of way. 


2. Ifthe plaintiffs in trespass, claims title directly as intermediately under a person, who haa 
previously granted a right of way over the land to the defendant, it isa good defence for 
passing over the land; and in such cases it is immaterial whether the person under whom 
both claim, had title or not. 


3. Our statute permits the record of a deed to be read, when the original is lost, or is not in 
the power of the party wishing to use it; but the practice, in admitting or rejecting such 
testunony, must depend somewhat on circumstances. 


4. A defendant is only bound to make out a prima facia defence, and wiil not be presumed 
to have in his possession the plaintifl’s title papers. 


APPEAL from the St. Louis Circuit Court. 


STATEMENT OF THE CASE. 


Newhouse, the appellee, brought his action of trespass qua clan. fre. in St. Louis circuit 
court against Walker, the appellant, Walker appeared, and pleaded several pleas, to some 
of which a demurrer was sustained. As the questions arising on the demurrers are not brought 
into this court, it is not necessary to set out the progress of the litigation in settling the plead- 
ings. ‘The pleas, as finally settled, were the following: 

Ist. The general issue. 

2nd. A plea of license. 

3d. A plea stating that on the 19th of November, 1839, John Riggin was the owner in fee o 
the lacus in quo, and by deed of that date did grant to the defendant a right of way over tle 
locus, and did make out, assign and designate the said way, and did put the defendant in the 
use and enjoyment of the same, and the defendant justifies the trespasses under the said grant 
of way. 

4th. A plea stating a grant of way by John Riggin. the owner of the locus, and justifying 
the trespasses under said grant, asin the former plea. 

The replications to these pleas were as follows : 

lst. To the general issue, 

2nd. A traverse of the license stated in the 2nd plea. 
3d.To the 3d plea three replications: 
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First. That Riggin did not grant the way. 

Second. Tnat Riggin was not owner in fee. 

Third. That Riggin did not mark out said way. 

4th. To the fourth p.ea two replications. 

First. That Riggin was not owner in fee. 

Second. That he did not grant the way. 

The issue thus found was tried by a jury. 

The plaintiff proved that he had been for some years in possession of a farm, over which 
the defendant claimed the right of way in question, and that at various times before the bring- 
ing of this suit, the defendant with his teams and carriages passed and repassed across and 
over his farm. This was the plaintiff’s case. 

Tne defendant then introduced witnesses who proved, in substance, that they were ac- 
quainted with the premises, and that defendant had frequently travelled over plaintiff’s land 
from, defendant’s land to the Bellefontaine Road. The testimony of the witnesses tended to 
prove that the defendant had no other way of pitting from his house and land to the public 
road, 

Dishawan testified that he knew the premises ia question at the time that Riggin lived there 
in 18389. The way was then used by Walker, and was plainly marked. Riggin told witness 
itwas Walker’s road; it was so called. A diagram showing the situation of the premises was 
proved, and is preserved on the record. 

The defendant then read a deed from. Riggin and wife, dated November 9, 1839, to defend- 
ant, regularly executed and recorded. It contained this clause : 

“The said parties of the first part, for themselves and their heirs, further contract and agree 
with said Neal Walker that they shal! and wil] provide a road or outlet for the free egress 
and ingress of said Walker, his heirs or assigns from the tract of land aforesaid to the road 
commonly ¢alled the Bellefontaine Road, for and during the full term and time of twenty 
years yet to elapse, commencing from and after the day and date hereot ” 

The defendant then read a deed from Riggin and wife to O*Fallon, dated March 9, 1840, 
conveying the land lying east of Walker, subject to the right of way, as expressed in the deed 
to Walker. 

The defendant then offered a copy of a deed duly certified from Riggin to Ferguson. The 
plaintiff objected that the original was not accounted tor, and that the copy was inadmissible. 

The court sustained the objection and the defendant excepted. 

‘The defendant offered the deposition of Riggin. The plaintiff, however, objected that Rig- 
gia was incompetent to testify, on the score of interest, and from the record it appears that 
the plaintiff at the time of the trial (nu previous notice having been given) called on the de- 
fendant’s attorney to produce some deed from Riggin, that the attorney refused, and thereup- 
on the plaintiff read a copy, (the defendant objecting) and the court thereupon excluded ti.e 
deposition of said Riggin. The defendant excepted. 

The court gave these instructions for plaintiff: 

“Unless the jury find from the evidence that the plaintiff either claimed title or possession 
of the premises mentioned in his declaration, either directly or mediately from John Riggin, 
no grant by said Riggin can rest in said defendant as against the plaintiff a right of wey over 
said premises, provided the jury shall find that the plaintiff had possession of said premises at 
the time of the committing of the trespasses for which he sues, claiming to be owner thereof.” 

“The jury will exclude from their consideration the testimony of Dishawan as to the de- 
clarations of Riggin in regard to Walkei’s road.’ 

Defendant excepted to the above. 

Hes court refused the following instructions moved by defendant : 

. “Ifthe court shal) believe from the evidence that the defendant did no more in passing 
over the land of the plaintiff on a road granted to him by deed from Riggin, dated 19th Nov. 
1839, given in evidence, than in us ing a road or outlet for ihe egress or ingress of himself and 
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f .mily from his smage orland to and from the Bellefontaine road, then the plaintiff cannot re- 
cever in this action.’ 

2. ‘The bare possession ef Rigein, i in the absence of all proof of a better title, is sufficient 
to authorize the granting to defendant a right of way, and it the jury believe that said Riggin 
did grant said right of way, and designate a road for said defendant to travel on, and that said 
defendant did occupy and travel said road, without doing any injury to the premises beyond 
the necessity of the case, then the verdict must be for the defendant.” 

3. “That a bare possession of real estate is not sufficient to support this action, unaccom- 
panicd Fy any proof of the right to the possession.” 

The cefendant excepted to the refusal of the court as to the foregoing instructions. 

The jiiry found a verdict for the plaintiff. 

A mo iow for a new trial assigning the usual reasons, was made, and overruled by the court 

To thi) action of the court the defendant excepted. 

The czse comes to this court by appeal. 


Fizitp & Carro_t, attorneys for appellant. 


I. The coirt below erred in excluding Riggin’s deposition. 

The plaintit, having examined the witness himself as to his interest, was precluded from 
going into othr evidence on that point. 1 Green]. Ev. p. 573, sec. 423. Besides, it was 
wholly irregulir to show a copy in evidence on a mere cail for the original at the trial, with- 
out a previous notice to produce it. 

If. There was error in rejecting the copies of deeds offered by the defendant, for he did not 
ciaim under them and would be presumed not to have the custody of the originals, See the 
rule on this/ubject stated in 1 Green]. Ev. 640, note 2, and cases there cited. 

If{I. These was error in giving the plaintiff's instructions. 

Ist. ue possession of Riggin was evidence of title in fee sufficient to support the grant or 
even t/ sustain an ejectment against Newhouse, for anything shown by the latter on the trial. 
Croc) ett vs. Morrison, 11 Mo R. f. 

2u:\'. Whether Newhouse claimed under Rigg'n was, therefore, immaterial in the actua 
state yf the testimony, 

3d. Dut there was sufficient evidence to warrant the court and jury in finding that New- 
house cla. med under Riggin, for he succeeded him in the possession, and Riggin’s possession 
must be presumed ‘rightful, consequently Newhouse must have claimed under Riggin or be 
regarded aga trespasser on his possession. 

4th. The second instiuction was plainly erroneous, for the declarations there spoken of re- 
fer to the particular locality of a way which the party had granted aud was bound to mark 
out and assign. 

5th. The use of the way by the defendant before and contemporaneously with the plaintiff's 
going into the possession, is a decisive circumstance of notice to the plaintiff, which the court 
below took sight of. 

IV. The second instruction moved by the defendant ought to have been given for the rea 
sons atready stated. 

V. The defendant as against Riggin and those claiming under him, was entitled to a way 
from necessity. 

VI. The merits of the case were j lainiy with the defindant belcw, ind a rew trial ough 
to have been granted. 


Po.xk, for defendant in error. 


I. It appeare from the record ‘hat when defendant offered the deposition of John Rigg h tle 
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First. That Riggin did not grant the way. 

Second. Tnat Riggin was not owner in fee. 

Third. That Riggin did not mark out said way. 

4th. To the fourth p.ea two replications. 

First. That Riggin was not owner in fee. 

Second. That he did not grant the way. 

The issue thus found was tried by a jury. 

The plaintiff proved that he had been for some years in possession of a farm, over which 
the defendant claimed the right of way in question, and that at various times before the bring- 
ing of this suit, the defendant with his teams and carriages passed and repassed across and 
over his farm. This was the plaintiff’s case. 

Tne defendant then introduced witnesses who proved, in substance, that they were ac- 
quainted with the premises, and that defendant had frequently travelled over plaintiff’s land 
from.defendant’s land to the Bellefontaine Road. The testimony of the witnesses tended to 
prove that the defendant had no other way of getting from his house and Jand to the public 
road, 

Dishawan testified that he knew the premises ia question at the time that Riggin lived there 
in 1839. The way was then used by Walker, and was plainly marked. Riggin told witness 
itwas Walker’s road; it was so called. A diagram showing the situation of the premises was 
proved, and is preserved on the record. 

The defendant then read a deed from. Riggin and wife, dated November 9, 1839, to defend- 
ant, regularly executed and recorded. It contained this clause : 

“The said parties of the first part, for themselves and their heirs, further contract and agree 
with said Neal Walker that they shal! and wil] provide a road or outlet for the free egress 
and ingress of said Walker, his heirs or assigns from the tract of land aforesaid to the road 
commonly ealled the Bellefontaine Road, for and during the full term and time of twenty 
years yet to elapse, commencing from and after the day and date hereot ” 

The defendant then read adeed from Riggin and wife to O’Fallon, dated March 9, 1840, 
conveying the land lying east of Walker, subject to the right of way, as expressed in the deed 
to Walker. 

The defendant then offered a copy of a deed duly certified from Riggin to Ferguson. The 
plaintiff objected that the original was not accounted tor, and that the copy was inadmissible. 

The court sustained the objection and the defendant excepted. 

‘The defendant offered the deposition of Riggin. The plaintiff, however, objected that Rig- 
gin was incompetent to testify, on the score of interest, and from the record it appears that 
the plaintiff at the time of the trial (no previous notice having been given) called on the de- 
fendant’s attorney to produce some deed from Riggin, that the attorney refused, and thereup- 
on the plaintiff read a copy, (the defendant objecting) and the court thereupon excluded tie 
deposition of said Riggin. The defendant excepted. 

The court gave these instructions for plaintiff: 

“Unless the jury find from the evidence that the plaintiff either claimed title or possession 
of the premises mentioned in his declaration, either directly or mediately from John Riggin, 
no grant by said Riggin can rest in said defendant as against the plaintiff a right of wey over 
said premises, provided the jury shall find that the plaintiff had possession of said premises at 
the time of the committing of the trespasses for which he sues, claiming to be owner thereof.”’ 

“The jury will exclude from their consideration the testimony of Dishawan as to the de- 
clarations of Riggin in regard to Walker’s road.” 

Defendant excepted to the above. 

ree court refused the following instructions moved by defendant : 

- “Ifthe court shall believe from the evidence that the defendant did no more in passing 
over the land of the plaintiff on a road granted to him by deed from Riggin, dated 19th Nov. 
1839, given in evidence, than in using a road or outlet for ihe egress or ingress of himself and 
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f.mily from his farm or land to and from the Bellefontaine road, then the plaintiff cannot re- 
cover in this action.”’ 

2. ‘The bare possession ef Riggiu, in the absence of all proof of a better title, is sufficient 
to authorize the granting to defendant a right of way, and it the jury believe that said Riggin 
did grant said right of way, and designate a road for said defendant to travel on, and that said 
defendant did occupy and travel said road, without doing any injury to the premises beyond 
the necessity of the case, then the verdict must be for the defendant.” 

3. “That a bare possession of real estate is not sufficient to support this action, unaccom- 
panicd by any proof of the right to the possession.” 

The defendant excepted to the refusal of the court as to the foregoing instructions. 

The jury found a verdict for the plaintiff. 

A motion for a new trial assigning the usual reasons, was made, and overruled by the court 

To this action of the court the defendant excepted. 

The case comes to this court by appeal. 


Fizitp & Carro_t, attorneys for appellant. 


I. The court below erred in excluding Riggin’s deposition. 

The plaintiff, having examined the witness himself as to his interest, was precluded fiom 
going into other evidence on that point. 1 Greenl. Ev. p. 573, sec. 423. Besides, it was 
wholly irregular to show a copy in evidence on a mere cail for the original at the trial, with- 
out a previous notice to produce it. 

If. There was error in rejecting the copies of deeds offered by the defendant, for he did not 
ciaim under them and would be presumed not to have the custody of the originals, See the 
rule on this subject stated in 1 Green]. Ev. 640, note 2, and cases there cited. 

I{I. There was error in giving the plaintiff's instructions, 

Ist. The possession of Riggin was evidence of title in fee sufficient to support the grant or 
even to sustain an ejectment against Newhouse, for anything shown by the latter on the trial. 
Crockett vs. Morrison, 11 Mo R. f. 

2nd. Whether Newhouse claimed under Rigg'n was, therefore, immaterial in the actua 
state of the testimony, 

3d. But there was sufficient evidence to warrant the court and -jury in finding that New- 
house claimed under Riggin, for he succeeded him in the possession, and Riggin’s possession 
must be presumed ‘rightful, consequently Newhouse must have claimed under Riggin or be 
regarded as a trespasser on his possession. 

4th. The second instruction was plainly erroneous, for the declarations there spoken of re- 
fer to the particular locality of a way which the party had granted aud was bound to mark 
out and assign. 

5th. The use of the way by the defendant before and contemporaneously with the plaintiff's 
going into the possession, is a decisive circumstance of notice to the plaintiff, which the court 
below took sight of. 

IV. The second instruction moved by the defendant ought to have been given for the rea 
sons afready stated, 

V. The defendant as against Riggin and those claiming under him, was entitled to a way 
from necessity. 

VI. The merits of the case were } lainiy with the defindant belcw, ind a rew trial ough 
to have been granted. 


Pouk, for defendant in error. 


‘ 


1. it appeare from the record ‘hat when defendant offered the deposition of John Rigg p tle 
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plaint:ff objected to it as inadmissible for the reason of the witness’ interest. This interest 
he offered to prove ; and for this purpose he called on the attorney of defendant to produce a 
deed from said Riggin to defendant, which he refused to produce ; and therefore the counsel 
of piaintiff offered to read to the court, for the purpose of showing the witness interested, a 
duly certified copy of the record of said deed. And though the defendant objected, the court 
allowed such copy to be reat. And such copy was competent. The originat was in posses - 
sion of the defendant. The attorney did not deny having the deed demanded in his possession 
in court, but admitting impliedly ite possessiun, refused to produce it. In such a state of 
things, tae plaintiff was authorized to prove its contents and give a certified copy of the re- 
cord of the deed in evidence. 1 Stark. Ev. 53; Lynde vs. Judd. 3 Day, 499. 

II. The bill of exceptions does not give the copy of the deed which plaintiff's counsel read 
to the court to show the interest of the witness Riggin. Thrs court, therefore, cannot see 
that said witness was interested. This court will ;resume that the coart below acted cor- 
rectly, until the contrary be shown. This court c.nnot, therefore, reverse the judgment of 
the court below for excluding Riggin’s testimony. State vs. McCutchen, 5 Mo. R. 522; 
Stewart vs. Smail, 5 Mo. R. 528. b 

lf. (A) The bill of exceptions does not contain the deposition of Riggin which was offered 
by defendant anc excluded by the court, and therefore, this court cannot say that the court 
below erred, Finney vs. Watkins decided at this term of the court. This point, if :uled for 
appellee, disposes of the two first points. 

ITE. the bill of exceptions shows that the defendant offered in evidence the copy of a deed 
from John Riggin’s trustee to Alexander Ferguson, which, on objection by plaintiff’s counsc! 
was excluded by the court. 

The appellee insists that the cireuit court did sight in excluding the covy. 

As preliminary to offering the copy, it was not shown tlrat the original was in the posse:- 
sion of the opposite party, and that he had been sotified to produce it. The opposite party 
was not a party to the deed. The parties to it were strangers, and of course it was to be pre- 
aumed they had the original deed. In such case, a subpxena duces tecum would have pro- 
duced the deed unjess it was lost or destroyed, and it was not shown to have been either lost 
or destroyed, nor was it shown that the original was not in the power of the defendant. 

[t is submitted, therefore, that there was no cuse ma l¢ fur giving the copy in evidence, and 
the circuit court did right to exclude it from the jury. 

A transcript of the record of a deed by the statute can only be read in evidence where it 
shail be shown to the court tvat the deed is los?, or rot within the power of the party wish- 
ing {ouse it See code of 1845, p, 227 sec. 46, 

LV. ‘the record she ws that plaintitl, Newhouse, had possession of the premises trespassed 
upon by the defendant, Walker, at the time of the commission of the trespass. The record 
also -huws, that Newhouse neither derived such possession nor claimed any title under John 
Riggin. It is a'so obvious in such a case, that a grant of right of way over the premises by 
Riggin, could in no manner give any right to Walker against Newhouse to enter upon the 
same, and intrude upon Newman's possessiou—unless it was true that Riggin had title para- 
monn! to said premises. But the record shows no such title in Riggin. 

Tue first instruction given by the court below, om prayer of plaintiff, but axserts these plain 
propositions. And it was therefore correctly given by that court. 

V. Ifthe plaintiff below did not claim either tithe or possession of the premises trespassed 
upon by the def:ndant Walker, from John Riggin, then it is clear, that no declarations by 
Riggin about Walker’s roal could in any way effect the rights of said plaintiff; for Riggin 
would be but a stranger to the plaintiif. ‘This is the very case that is made by the bill of 
exceptions inthis cause. 


The court below, therefore, might well tell the jury, as it did, in the second instruction 
asked by plaintiff? s counsel, that they ought to exclude from their consideration the testi- 
toony of Dishawan as to the declarations of John Riggin in regard to Walker’s rood 
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The court below did right in refusing the first instruction prayed by defendant’s counsel, 

That instruction assumes that Riggin had the power of granting a right of way over the 
premises in plaintiff's possession, But the truth in the case was, he had no such authority. 
He could not make such grant as having the paramount title; for, as already statea, no such 
title was shown in him. 

Nor could he make a grant which. would be good as against the plaintiif, even though he 
had not the paramount title, on the ground that the palintiff would be bound by it, because of 
nis relation to Riggio; for he inno way claimed either his possession or any sort of title from 
Riggin. 

VIL. The second instruction of the defendant, asserts the proposition that a bare possession 
in Riggin was sufficient to authorize him to grant a right of way ‘that would be good, even 
after his possession had ceased, against all the world. It does not say—against those claim- 
ing under Riggin. 

It is undeniable that the naked possession of Riggin was no better than the naked posses- 
sion of Newhouse, not derived trom Riggin. He therefore, could not, while in possession, 
make a grant which could effect the subsequent and independent possession of the plaintiff, 
Newhouse, 

VIII. Mere possession is sufficient to enable the plaintiff to maintain this action, and the 
circuit court ought to have refused the defendant’s 3d instruction, as it very properly did: 1 
Chit. Pl, 161; 1 East. R., 244: 4 Jannt. 547; 3 Bur. 1563; 2 Stark. Ev. 303. 


Napron, J , delivered the opinion of the court. 


How the merits of this case may be, does not appear from the state 
of the evidence. The plaintiff brought trespass guan clau fregit, and 
the defendant justified under a right of way derived from one Riggin, 
in 1838. The plaintiff proved his possession and the commission of the 
trespasses charged, and the defendant produced a deed from “Riggin in 
1839, giving him a right of way over the land then occupied by Riggin, 
and now by plaintiff. The defendant also attempted to trace the plain- 
tiff’s title to Riggin, and for this purpose offered a record topy of a 
deed from Riggin’s trustee to one Ferguson. But this was excluded, 
because it was a copy, and here the case ended. 

If Riggin was the owner of the Jand in question in 1839, or whether 
owner or not, if the plaintiff claimed under him directly or intermedi- 
ately, it is clear that the defendant made out his defence. If the plain- 
tiff held under Riggin, he took Riggin’s tittle or interest, subject to the 
covenant. 

Our statute permits the record of a deed to be read, when the origin- 
al is lost or is not in the power of the party wishing to use it. There 
is no pretence here that the original was lost, and the question is, 
whether the defendant comes within the other contingency provided 
for. It is certain that the defendant might have issued his subpena 
duces tecum—but to whom? It is sometimes customary for vendors to 
part with their title papers, but they are sometimes retained. Besides, 
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itis not certain that whoever might have been summoned, would have 
been compelled to produce his deeds. There are many cases in which q 
a party is not compelled to produce his title papers. 

The defendant was only bound to make out a prima facie case. He 
is not presumed to have in his possession the plaintiff’s title papers. I 
am not prepared to say, that the position taken by the plaintiff in this 
case may not be correct in general, and that a court in most cases, before 
permitting a record copy of a deed to be read, would require some ef- 
forts to have the original produced. The practice must depend somewhat 
on circumstances. It is obvious, that in this case, if the copies of the 
deeds offered had been produced and used, the plaintiff had it in his : 
power to correct any mistake, by producing the original. 

The instructions.which the court gave were correct. We think the 
court should have admitted the record copies of the deeds offered. 

Judgment reversed and cause remanded. 








LEE & DOLEN, RESPONDENTS, vs. ASHBROOK, APPELLANT. 


it If a party to a building contract, voluntarily abandons it, before completion, he is never- 
theless entitled to recover for his work and materials, at cost prices, if the other party has 
received and enjoyed the benefit thereof; but in such case, the damages sustained by the 
other party, from the non-performance of the contract, must be deducted from the value 
of the work and materials. If the damages equal, or exceed the value of the work and 
materials, nothing is recoverable ; if they be less, the amount recoverable is the differ- 
ence between the contract prices of the work and materials, and the damages resuliing 
from the non-performance of the contract. (Helm vs. Wilson, 4 Mo. Rep., 41 ) s 


2. Though the verdict of a jury may not be entirely satisfactory to the supreme court, it will 
not, for such a cause, be set aside. 


APPEAL from St. Louis Court of Common Pleas. 


STATEMENT OF THE CASE. 


Respondents, Lee & Dolen, instituted suit against appellant in the St. Louis court of com- 
mon pleas, at the September term, 1849, by petition, which set forth, in substance, that they, 
with appellant, in January 1849 entered into a contract whereby respondents were to do the 
excavation for ahouse to be built by appellant in the city of St. Louis, for which appellant 
was to pay them fourteen cents a cubic yard, to be paid as done; also, they were to build the 
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walls of said house, intended for a perk-house, and al-o the walls of a smoke-house at the 
price of one $1 5-8 a perch, to be measured as usual, two-thirds of which was to be paid as 
done, and the balance, when all completed, by appellant’s note—that they entered upon the 
performance of this contract and did all the excavating, for which appellant has not paid— 
that they proceeded to build said walls, and continued so to do till they had built eight hun- 
dred perches, when appellant required them te cease their work, declaring that they were not 
doing it according to the contract; whereupon, they demanded to see the contract, which de- 
fendant refused, but required thei to stop their work, declaring, that if they proceeded fur- 
ther, he would have it pulled down. Whereupon, they did stop, contending, however, that 
they did do their work according to the contract, and were willing and offered to go on and 
complete it. They then demanded of appellant pay for what they had done, which was re- 
tused, and they aver that defendant did not pay for the walls as they were built, as provided 
for in the contract; that defendant now keeps and enjoys said excavation and walls, done and 
built by respondents; that because they kept their part of the contract and appellant prevent- 
ed their completing it, they may now claim for their work what it isreasonably worth, inde- 
pendent of the contract prices. What they did, and its reasonable price was as follows, to- 
wit: 
1500 cubic yards grading and 5600 feet of excavating at 14 cents per yard, $910 00 
800 perches stone work at$1 3-4 perperch, - *° - = 2*  * » 1400 00 
Te ae ee ae ee ~~ ee 

That they received of appellant $1,462; the balance, $848, they ask judgment for. 

They further state that the contract was in writing, and was put into the hands of Mr. Cun- 
ningham, who was superintendent of the work, appellant assuring them that they might ex- 
amine it whenever they wished, and therefore they did not keep a copy nor annex it to their 
petition, and as the sight of it was always refused them, they cannot state its terms pre- 
cisely, ; 

Appellant’s answer is in substance as follows: 

That appellant and respondents did, on the 10th February, 1849, enter into a contract, 
whereby the latter were to do the grading and excavating and build the walls of two ware- 
houses, a lard rending house, two smoke houses, the foundations of a hanging house znd a 
slaughtering Louse; all of which were to be used in the business of slaughtering hogs, pork 
packing and lard making—that the contract was in writing and put into the hands of E. L. 
Cuntingham, by the consent of both parties, subject to the inspection of either; which con- 
tract was the only one ever made beiween said parties, was filed with saidanswer. Its terms 
are briefly as follows: 


Respondents were to build the walls of two smoke houses, sixty-five feet front by one hun- 
dred and twenty feet deep, two stories high with a cellar; also, a lard rending house and two 
smoke houses with cellars and three stories high, all of stone; also, the foundation walls of 
a frame hanging house, anJ of a frame slaughtering house; also, to do all the cellar digging 
and excavating necessary to be done. ‘The contract particularly specifies the thickness of 
the walls, the location of the different buildings, their doors, windows, &c. 


Respondents were to build the walls, and furnish the materials therefor, for $1 62} per 
perch, and do the excavating for fourteen cents per cubic yard. All the walls for all the 
buildings, except for the smoke house were to be done by July 1st, 1849, and for the smoke 
houses, by the 15th September, 1849, under a penalty of $1( for each cay of delay beyond 
said times; for the excavating, payment was to be made as it progressed, for the stone work 
two-thirds as it progressed, and for the remaining third of the price, appellant was, at the 
completion of the work to give his note at four months. The contract closes in these words: 
“It is turther understood that the workmanship and materials for said building are to be under 
the immediate direction of E. L. Cunningham. The said Cunningham direct the amount of 
money to be paid to Lee & Dolen.”’ 
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The answer further states, that appellant never required respondents to stop work, but 
wished them to complete it; that they proceeded slowly with their work and putin bac ma- 
terials, and that onthe 16th of June, Cunningham vbjected to some wall then being construct- 
ed by them, and told them that he could not receive it, and that they must take it down aud 
do it over, according to the coatract; that they refused so to do, abandoned the work. Ap- 
pellant notified them that if they abaudoned the work, he should go on with it at their ex- 
pense; that respondents notwithstanding left, and therefore appellant employed hands and ob- 
tained materials and went on with the work; that labor and materials had risen; that the 
buildings were not yet completed, and that the delay beyond the time the respondents were to 
have the work done was to his damage $1000; that by reason of the increased prices of labor 
and materials the cost to him in completing the work embraced in the contract, over that un- 
der the contract prices will be very great, but, as all 19 not yet done, how much over is un- 
known; that the damage to him, however, by reason of respondents’ abanuoning the work, is, 
at least, ¢1,500; that he has ever been ready and willing to comply with his part of the con- 
tract, and asks judgmevt that his damages be allowed against respondents’ claim ’ 

Respondents replied, denying all indebtedness to appellant; (the case was tried at the re- 
turn term and a verdict given for plaintiffs, which was set aside on defendant’s motion.) On 
the trial the respondents introduced the following testimony: 

Ist. The contract, filed with appellant’s answer, Upon the po ntsassigned by respondents 
in their petition as breaches ofthe contract by appellant, a: justification for their abandon- 
ing the work, to-wit: Refusal to pay, as required by the contract; refusing to let them see 
the contract, or have a copy, and stopping their going on with the work; they by their wit- 
nesses gave in substance the following testimony: 

As to refusal to pay them, they show that about ten days or two weeks before they quit 
the work, Cunningham objected to the manner in which certain walls of two cellar pieis 
were made, in that enough mortar was not used, and that which was used had not enough 
lime in it, and directed that this work (some to or three perches) should be taken down ani 
done over. Lee, (who was a stone-mason and superintended the doing of the stone work, 
Dolen not being a mason, nor present at the work) refused to do it. Cunningham told him be 
should pay him no more money till he did Saturday (which was pay day) came, and Lee 
asked for money, which was refused, on the ground that said work was not done over as di- 
rected. A few days afterwards, Lee did it. There is no evidence of any other refus:! to 
pay. As to this work, their witness, Ryon, who helped to build it, said that there was not 
enough mortar in the objected work, and their witness, Dempsey, who did the bad work, 
says, more might lave been put in the first time, and that he put in more the second time, but 
that he did not know that more was needed. Ryan says that there was a rain which might 
have washed it out. For appellant it is shown by Cunningham, that the rain was after the 
objection, and by three witnesses on the spot, Cunningham, White and Masonin Lee & Do- 
len’s employment, and Barber, a carpenter on the building. It was directly proved that the 
work objected to lacked mortar and was carelessly done. Cunningham testified that except 
in this instance, he always paid as asked, for both before and after this, work had been done 
right; that neither party measured the work as it was progressing, and when L. &. D. left, 


not near all the excavating was done, and of al} this testimony of C.’s, none is made or at- 
tempted to the contrary. 


As to the refusal of the sight of the contract, or the giving of a copy, respondents give evi- 
dence of but one refusa! before they left; that was oa this occagion, to-wit: On the morning 
of the day they left, and betore Lee had come to the building, Cunningham came to where 
the masons were building up three piers fronting on Broadway, which they had got up from 
one and a hall to two feet, and on looking at the work told the masons that the work, as 
done, and as they were doing it, would not answer, and wouid have to be taken down and 
done over, because the stone were not sufficiently bound together, in this, that large stones 
were put in on the outside and small ones on the inside. When Lee came, and was told this, 
he said he was doing it according to the contract, aud demanded sight of it, What reply was 
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made by Cunningham is not shown, but Lee went away telling his men to keep on working, 
and about 10 o’clock returned and told them he could not do the work to please, and they all 
left. This is the whole strength of their testimony, as to the refusal of the sight of the 
contract. 

Appellant proved as follows, on this head: Cunningham testified that on the said occasion, he 
did refuse to show Lee the contract; the reason was, he was afraid Lee would not deliver it 
backtohim. Lee had also before said that he knew the contract perfectiy well; the appellant 
was not knowing to the refusal nor authorized it; the contract was put into his hands by Lee, 
at the instance of appellant, when he objected to the work on the cellar piers, he then refused 
to let Lee see the contract. Respondent gave further evidence of a refusal by C. to see the 
contract about a week after they had left. This testimony was objected to, because so long 
after they had left, and appellant by reason of their leaving had taken the work into his own 
hands, hired masons, got materials, &c. As to the stopping of respondents from completing 
the work, their evidence is what has been partly stated under the last head, of the acts 
of Cunningham; on the morning they left, about the taking down and doing over the three 
piers on Broadway. Their witness, Ryan, their only witness on this head, and who was one 
otthe masons who did the work for Lee, says that the work might have been done better, but 
don’t know that it ought to have been—that after Lee left, Cunningham had them taken down 
and built over, more sulid. This was respondent’s evidence. 

On the part of appellant, Cunningham stated that he made objections to the piers on the 
morning, that the stone (large and smell) were not enough mixed to make a strong wall, be- 
cause the large were put on the outside and the smallon the inside, making from eight to 
ten joints with mortar on the inside to three on the outside; by reason of which, the wall would 
settle irregularly. He said, therefore, that it must be done over, which Lee refused to do, 
and said he would leave. C. urged him to go on with the work and said if he did not, ap- 
pellant would at his expense, but Lee refused to do so. On the same day, C. saw Dolen 
twice and told him what had occurred, and advised him to go and see Lee about it, or he 
would go en with the work at their expense. Dolen replied that he had nothing to do with 
it. Lee had before said that Dolen was not his partner, and afterwards Dolen said he had 
not signed the contract, but Lee for him. 

After this, the next day, Lee not returning to the work, appellant hired five men who went 
to work on the building, aud he increased the number as he could, and carried on the work as 
fast as he could. He had the objectionable piece taken down and rebuilt as he directed Lee 
to do it, the day after Lee left. As rebuilt, they were stronger, and none too strong. Walls 
built with the large and small stones properly mixed, and so that the joints and mortars 
both on the inside and outside are in equal quantity, are better and stronger. 

Respondents further gave evidence of aconversation between Dolen and Cunningham about 
a week after Lee left, in which Dolen demanded sight of, or a copy of the contract, offer- 
ing to go back to the work if he could see the contract, which C. refused, and also then re- 
fused to let respondents resume the work, to which evidence appellants objected, because 
this was after they had left the work, and appellant had taken it upon his own hands. The 
court overruled the objection and appellant duly excepted. 

It was proved that !abor and materials had risen since the spring—that the cholera and 
great fire had caused it, Labor had risen 25 cents aday. C. testified that it had cost the 
appellant to complete the work, alter respondents had left, $2,312 60 more than it would 
have cost him, had respondents completed it under the contract prices—that at the time they 
teft the work, they had done 725 perches of stone work, and 5,681 yards of excavation—that 
in completing the work after they had left, he urged it as fast as he could, and got Jabor and 
materials as cheap as he could—that all the stone work that he objected to and required to 
he done over again, of all the 725 p., did [not exceed 10 perches. ‘Plaintiff proved by several 
witnesses that the style of the work by C. after Lee left, was different from that mentioned 
in the contract, and three times more costly. Defendant introduced a witness, who stated 
that afterthe first trial, and before the second, C. had cautioned plaintiffs’ servants against 
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putting much weight on the S. E. corner of the building, on account of the weakness of the 
wall. On cross-examination it appeared that the joists ran N. andS_ It appeared that C., 
when he went on with the building, after Lee left, used the materials belonging to the plain- 
tiffs then on the ground. ] 

To the above, in brackets, the appellants objected for the following reasons: 

1. There is no evidence going to show that the work done after Lee heft, was different froin 
that mentioned in the contract and three times more costly. The contract does not state the 
specific character or style of the work, but provides as aforesaid that it should be under the 
direction of Cunningham. The work wasall rubble work except the jambs of the doors on 
Broadway. They were scubbled or squared, and Bennett (the witness for Lee and Dolen.) 
says this was worth three times the cost of rubble work; but C. proves that Lee & Dolen 
were to scubble the door jambs. Besides, Lee & Dolen never did any, nor was there ever 
any dispute with them about them, and they altogether amounted onby to I4 perches. 

2. The same evidence that shows that materials of Lee & Dolen were used in the building 
after Lee & Dolen left, also shows that Ashbrook paid for them. 

On behalf of appellant, the following instructions were asked, to-wit: 

i. The jury ought to find for defendant unless the plaintiffs have shown by the evidence 
a performance, on their part of what they agreed to do in the contract read in evidence, or a 
legal execuse for not doing it. 

2. Under the contract read in evidence, it was the duty of the plaintiffs to so constrzect the 
walls and furnish such materials therefor, as should be directed by E. L. Cunningham, and 
any failure on the part of plaintiffs to conform to his directions in either of these respects. 
wonld be an illegal breach of the contract on the plaintiffs, unless the jury believed from the 
evidence that such directions required so much better materials and workmanship than the 
ases for which the walls were to be made, as to show a design of abuse of power, or to har- 
rass, and this the plaintiffs must show from the evidence. 

3. And it would be no legal excuse for the plaintiffs not performing said contract, that they 
were not paid for their work as it progressed; unless the plaintiffs prove a refusal upon a de- 
mand therefor, accompanied by a statement of the amount of work done; nor would such a 
demand and refusal be such an excuse, if the jury believe from the evidence that such refusal 
was made by reason of the plaintiffs not conforming to such directions as aforesaid. 

4. Nor would it be a legal excuse for plaintiffs not performing their part of said contract 
that Cunningham did refuse to let Lee see the contract, unless the plaintiffs prove to the satis- 
faetion of the jury, from the evidence, that such refusal prevented their conforming to such 
directions as aforesaid, nor even then, if tbe jury believe from the evidence that C. held the 
contract by agreement of both plaintiffs and defendant, unless the plaintiffs prove from the 
evidence, that such refusal was made by the direction of the defendant. 

5. Nor were the requirements of C. to take down or do over those portions of the walls 
which, upon such requirements plaintiffs did take dows ur do over, nor any refusal to pay 
them money till they had done so, make any legal excuse for not performing the contract. 

6. If the jury believed from the evidence that the plaintiffs did offer to come back and 
complete the work after they had quit it, and that Cunningham refused, such offer and refusal 
ean be of no benefit to the plaintiffs in this suit. 

7. No conduct onthe part of Cunningham towarcs the plaintiffs would be a legal excuse 
for their not performing their part of the contract; un!ess such conduct was such as prevented 
the plaintiffs from performing, and known and approved by the defendant, which the jury 
cannot presume, but the } Jaintiffs must prove. 

8. If the jury believe from the evidence that the plaintiffs quit performing their contract 
without legal excuse, then they should allow the defendant, as damages therefor, whatever 
the jury believe from the evidence it cost him onthe proper completing of the work coyered 
by the contract, more than it would have cost him had the plaintiffs completed the work at the 
prices named in this contract and in this way, if such greater cost was equal to or greater 
than the balance due the plaintiffs for what they did do, they should find for the defendant; 
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if less, then they should find for the plaintiffs, only the difference between such balance due 
plaintiffs and such greater cost. 

All of which were refused, and defendant excepted. 

The court then, on its own motion gave the following; 

1 If the jury believe from the evidence that the plaintiffs were prevented by defendant or 
his agents, from performing their contract within the time stipulated, or that such uareasona- 
ble obstacles to its axecution were interposed by the defendant or his agent, as to impose un- 
necessary expense and difficulties on the plaintiffs in the construction of the work proper for 
the building they had contracted to erect for defendant, they witl find for plaintiffs and assess 





: 2. If the jury believe from the evidence that plaintiffs were not prevented from completing 


| the work, by the defendant or his agent, and that they voluntarily abandoned the contract 


before it was performed, they are entitled to recover fur their work and materials at cost 
prices, provided the defendant received and enjoyed the benefit thereof; but in such ease they 
will deduct from the value of the work ana materials, the damages sustained by defendant 
from the non-performance of the contract by the plaintiffs, and if the damages equal or exceed 
the value of the work and materials, they will find for the defendant; otherwise, they will 
find for the plaintiffs, and assess the damages at the difference between the contract prices for 
the work and materials and the damages sustained by defendant. a 
4. By the contract between the parties to this suit, Cunningham had a right to give any rea- 





sonable and proper directions with regard to the workmanship and materials, and such di- 
rections it was the duty of the plaintiffs to follow; and said Cunningham had also a right to 
withhold payment for ail bad work done and sufficient to cover the expense of removing and 
re-construciing such bad work, and the payment of two-thirds of the money as the work pro- 
gressed is subject to the modification in a subsequent portion of the same contract, that the 
payments of said two-thirds should be under the direction of said Cunningham—no reason- 
able directions made by him with regard thereto, would furnish a legal excuse for the non- 
performance of the contract by the plaintiffs. 

To which defendant excepted, and asked the following, which was given by the court: 

‘‘ The plaintiffs were obliged to furnish such material and to do such workmanship as di- 
rected by Cunningham, unless the plaintiffs show that such directions were so unreasonable 
in view of the nature, object and purpose of the work as to plainly show that they were vio- 
lative of the intent and meaning of the parties to the contract.” 

The verdict was for the respondents. Appellant filed a motion for a new trial for the fol- 
lowing reasons: 

1. Because the verdict is against the weight of evidence. 

2. Because it is against the instructions of the court. 





3. Because the court gave the jury erroneous instructions. 

4. Because the court erroneously refused instructions asked by the defendant. 

5. Because some of the jury misbehaved during the argument to them in behalf of defend- 
ant by going to sleep. 

6. Because the verdict is excessive. 

7. Because they erred in puint of law. 

8 Because the instructions of the court were calculated to mislead the jury. 

9. The court admitted inadmissable evidence on the part of the plaintiffs. 

10. Because the court refused to admit competent evidence offered by defendant. 

The court refused to grant the motion—appellant excepted, and appeals to this court. 


Topp & Krum, for appellant. 


I. Respondents were not entitled te recover anything, if they quit the performance of their 
part of the contract without legal excuse: 13 [. R., p. 94; also p. 53; 13 Wend., p, 187; 8 








the damages at the value of the work and materials furnished by them. . 
7 
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Watts & Serg., p. 367; 4 W. Rep,, p. 41; 9 ib, p. 218; 10 Mo. R., p.609, shows the rule 

works both ways. Hence, instruction No. 1, asked by appellant, should have been given, 

and No. I, given by the court, should not have been given; and the latter was erroneous for 
another reason, to-wit: that it allows respondents to recover the full amount the work done 

came to; whereas, by the contract only two-thirds of the prices for the stone work were 
presently due and the remaining one-third was to be settled for when all the stone work was 
completed, by appellart’s note at four months—see contract. 

If. Instruction No. 2, asked for by appellant should have been given because the contract 

“expressly provides that the workmanship and materials are to be under the immediate direc- 
tion of E. L. Cunningham. Suppose Cunningham permitted respondents to do the work 
weakly and badly, could not they recover the contract price? Undoubtedly, unless fraud or 
collusion was shown. 

III. Instruction No. 3, asked by appellant should have been given: 1, Because there could 
be no refusal by appellant to pay respondents till a definite demand was made: 2. Because ap- 
pellant might refuse to pay respondents if respondents refused to do their work as positively 
directed by Cunuingham, because their workmar ship and materials were to be under his di- 
rections and also the amount of money to be paid them—see contract. 

IV. Instruction No. 4, asked by appellant should have been given: ° s<ecause a refusal to 
Jet respondents see the contract was no interference with or pz.vention of their performing 
their part of the contract, or doing their work: 2. If such refusal by Cunningham was a pre- 
vention or a material obstruction; yet if C. held it as the mutual depository of both parties, a 
willfully wrongful refusal by him to show it to either party, could be no cause of complain: 
against the other, much less a violation of the contract, if such other did notdirect the refusal. 
A principal is not responsiblefor the wilfully unauthorized acts ot his agent. 

V. Instruction 5, asked by appellant should have been given: Because the doing over of 
the wall referred to in said instruction, and the refusal to pay respondents money until they 
‘made the wall over, were past events, when respondents quit, and by them had been assented 
to. The requirement to do the wall over, if in Cunningham’s judgment bad, and the refusal 
to pay any money till done, were, besides, within the power of Cunningham, under the con- 
tract, as already shown. 

VI. Instruction 6, asked for appellant, should have been given. If a party once abandon 
his contract for services, he cannot reinstate himself by offering to return and perform his 
contract, the other party objecting; § Com. k. p. 63. 

VII. Instruction 7, asked for by appellant, should have been given: Because, by the assent 
and the agreement of the parties, Cunningham was made superintendent of the construction 
of the building; therefore, any wrongful acts of his not known or approved by appellant, 
which prevented respondents from pe:forming their pert of the contract, they had no right to 
regard as the acts of appellant." Suppose C. had permitted the respondents to lay the wall 
of less thickness than required by the contract, or, without mortar, and this was not known 
to appellant, could the respondents make appellant pay for it? 

VIIL. Instruction 1, given by the court of its own motion, should not have been given: 

1. Because there 1s no evidence authorizing the submitting to thejury as a specific question 
in the case whether appellant or his agent prevented respondents from completing their work 
within the time agreed in the contract. 

2. Because it makes any wrongful acts of appellant’s agent chargable to appellant whether 
he knows or approves of them or not. 

3. Because it authorizes the jury, if they should find for the respondents under this instruce 
tion, to allow them more than contract prices for their work. 7 Wend. R,, p. 121. 

IX. The court erred in giving instruction 2nd: Because it authorizes the jury to allow the 
respondents the ful/ amount of their work at the contract prices, although they may have 
quit the work wrongfully, when the contract provides that the payment of one-third of the 
price of the stone work is not to be paid for till four months after the whole of the work in 
the contract is completed. 
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X. The court erred in giving 4th instruction, when taken in connection with its refusal to 
give those marked 2 and 3 asked for by appellant. 1 Because it makes ita wrongful act to- 
wards respondents by appellant, if by reason of the refusing to make good any bad ,Wejl, he 
withholds any more money from them than just enough to cover the expense of making-such 
wall good. 

2. Because the reasonableness and propriety of C.’s directions about the workmanship and 
materials given by him honestly, and according to his best judgment are submitted to their 
persons to judge of, to-wit, the jury; thereby changing the contract in making the workmane 
ship and materials for the walls subject to the directions of third persons—stiangers—a mis- 
cellaneous jury, instead of those of C., as provided ‘or in the contract; and if such third per- 
sons—strangers or miscellaneous jury, should differ in opinion from C. as to what workman- 
ship and materials would be most suitable for the building under construction then the di- 
rections of C. have become unreasonable obstacles to the respondents, so far as to impose un- 
necessary expense and difficulties upon them within the meaning of instruction No.) given 
by the court. 


Fiexp, for respondents. 

I. It appears by a comparison of the vedict of the jury with the instructions that they 
found their verdict on facts hypothetically stated in the first instruction. 

As the first instruction is unquestionably correct, it is not important whether the other in- 
structions were strictly proper, for the case below appears not to have turned upon them. 

iI. But the 2d instruction is believed to be legal and proper—see adjudged cases in 2d 
Smith’s leading cases, p. 1, Cutter vs. Powell, and notes, last Am. edition; Britton vs. 
Turner, 6 N. H. Rep., 481; Helen vs. Wilson, 4 Mo. Rep. 

It will be observed that the parties provided that payment should be made as the work 
progressed. There is, consequently, no grvund to contend that the contract was entire and 
indivisible, 


Napron J., delivered the opinion of the court. 


The most material point, touching the law of the case, rises from the 
second instruction given by the court. 

: The old rule in relation to contracts, which in their nature were en- 
tire and indivisible, required from the plaintiff an entire performance 
of his part of the contract, as a condition precedent to his recovery, 
unless some legal excuse was shown. This rule was fully adopted in 
this State in early cases, especially in Helen vs. Wilson (4 Mo. Rep., 
41.) If by the terms of the contract, certain sums became due upon 
performance of separate part of the work, the rule was not applicable 
and even where the contract is entire, the modification of the rule as 
laid down by the circuit court in this case is certainly more consonant 
to equity and more likely to be practically enforced by juries. Although 
a party has abandoned his work, before completion, without just cause 
-¥ legal excuse, yet if the other party to the contract receives it and 
makes use of it and is benefitted by it, he ought still to pay the value 
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of the work, not exceeding contraet price, if that value exceeds the 
datmgge he has sustained by reason of the failure to complete the work. 
Bute s. Turner, 6 N. H. Rep., 481. > 
This is the only point upon which the instruction given by the court 
upon the trial varied from those asked by defendant. The other in- 
structions substantially declare the law to be as asked by the defend- 
ant—although not so much in detail, nor perhaps so definite. 
The verdict of the jury is not entirely satisfaetory to our minds—but 
‘it is not for such a cause, that we feel authorized to set it aside, espe- 
cially as the plaintiff remitted about $210 and all the interest, thus re- 
ducing his recovery to a sum below the amount sufficient to cover the 
worth of his labor and materials. Both parties are thus made to bear 
aportion of the loss. We shall not disturb the verdict. 
Judgment affirmed. 





FANNING vs. THE STATE OF MISSOURF 


1. The 25th section, article 6, Practice in Criminal Cases, requiring the discharge of persons. 
indicted and committed to prison, if not brought to trial, before the end of the second 
term of the court having jurisdiction, held after indictment found, unless the delay hap- 
pens on the application of the prisoners, or be occasioned by want of time to try the 
case at such second term, is applicable alone to pending indictments. In computing 
time under it, the period of confinement under previous indictments for the same offence 
which were dismissed by nolle prosequi, or suspended by the finding of a subsequent in- 
dictment, must not be included. 


2. An attempt by a prisoner to make his escape by using a false key, is admissible evidence 
against him. 


8. Records of former indictments against a prisoner for the same offence, which have been 
dismissed by nolle prosequi, or suspended by a subsequent indictment, are not admissible 
evidence for him. 


APPEAL from St. Louis Criminal Court. 


It is contended : 
I. The indictment found at the July term of tke criminal court, 1849, and upon which the 
defendant was tried and convicted, is defective, in not setting out the means by which the 
room of Patten was broken open and entered. Whether the inner door, mentioned in the in- 
dictment was entered by means of false keys, or by picking the lock, or by forcing the lock 
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or bolts, or by breaking the same down, does not appear from the indictment, The case of 
Conner vs. State, cecided at the present term of this court, is relied upon in support of this 
position. 

II. The court erred in admitting illegal, irrelevant and incompetent evidence. 

The evidence of Jennings, that the defendant escaped from the city prison in Nov. 1848, 
was illegal in any way in which it can be viewed. According to the position taken by the 
State, the indictment found in Nov. °48, and in March and July, ?49, were for different offen- 
ces, and of which of these offences does his escape from the city prison imply an admission 
of guilt? If the evidence is competent under any circumstances, which is here denied, it 
could only have been admitted on a trial on the indictment found in Nov. ’48, and which was 
abandoned in March, 49. The evidence of Martin, ,ailor, is not sanctioned by any authority 
of law, and was undoubtedly introduced, not to prove guilt, but to prejudice the jury and in- 
crease the measure of punishment in case of conviction. Martin does not state when the keys, 


’ about which he testifies, were made. According to the decision of the court in the case of 


Conner vs. State, the legal effect of the variance between the indictments found in Nov. 748, 
and the facts in the case, is to constitute an offence different from the one charged in the in- 
dictment of March, '49; consequently if these keys, &c., were made before the finding of 
the indictment in March, (and the defendant has been in jail since the 5th of Feb. preceding) 
then, as is before contended, the implied admission of guilt attached to the evidence by the 
State, could only have been competent under the indictment found in 48. But the evidence 
was admitted on a trial not under the last mentioned indictment, or for any offence charged 
by it. 

Tl. The court erred in refusing the defendant license to put the following question to Mar- 
tin: “Do you know he (defendant) has been trying to get a trial ever since he has been com- 
mitted to jail?” 

The argument of the State is, that the attempted escape of the defendant impliedly admits 
by endeavoring to avoid the consequences of atrial.- If this argument is seriously advanced 
the defendant had a right to jrebut the presumption by proving by the same witness facts 
tendiug to show that so far from avoiding a trial, he had used his best endeavors to obtain a 
trial long before that time. If the object, however, was to create prejudice, it was compe- 
tent to show facts calculated to remove it.. It was also error in the court to exclude the 
evidence that the continued delays and continuences of this cause had not been caused by the 
defendant, and that said delays were not caused by want of time to try the case. The evi- 
dence was competent in consequence of the course pursued by the prosecution, and to support 
the position that the prosecution of the indictment ought to be barred by lapse of time. 

IV. The court erred in refusing the instructions asked for by the defendant. The indict- 
ment was not sustained by the proof, there being no evidence to show that the defendant en- 
tered the house of Bower and Hurlbut, through an open door or apurture not made by him, 
which is necessary to show that the offence comes under the section of the statute upon 
which the indictment was drawn. This question is raised by the 1st and 2nd instructions 
asked for by the defendant and refused by the court. 

V. The defendant was entitled to his discharge from the offence for which he was tried and 
convicted, because the indictment for that offence had not been prosecuted within the time 
prescribed by law. » 

The indictments found at the March and July terms of criminal court were both in point 
of law and fact for the same offence, the act being the same in all respects as to time, place 
and persons. The defendant insists that he was, under any circumstances, entitled to his dis- 
ebarge at the end of the September term of the court, 1849. The affidavits filed in s« jjsest of 
his motions for a discharge show clearly that no delay had taken place by any act of his own. 
The continuences in every instance were on the part of the State. If the doctrine of the cir- 
cuit attorney be correct, that an indictment can be found apon one section of the astetute, 
and the defendant confined in jajl the time prescribed by law, entitling him to his discharge, 
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and then his imprisoriment prolonged by quashing that indictment and finding anew one, on an- 
other section, defining another degree of the same offence, the object of the statute, which is 
to carry out the constitutional right of every citizen to have a speedy and impartial trial, 
would be defeated. Under this construction of the Jaw, a man might be indicted for the 
crime of burglary, and by keeping him in prison three terms under indictments framed 
' suceessively upon exch section of the statute, creating different degrees of offence, he 

might, in the county of St. Louis, be confined three years without a trial, and in counties 
where there are but twe terms ef the court aunually, it might be in the power of a court to 
imprison a person at Jeast six years without atrial. Ifthe order for a change of venue ac- 
tually had the effect to transfer the cause to St, Charles county, as alleged by the circuit at- 
torney, and was not properly in the St. Louis criminal court until the 3d day of October fol- 
lowing, then the indictment found at the July term, and all proceedings thereon, were void 
for want of jurisdiction, the criminal court having no power to act in a case actually pend- 
ing in another court. The changing the venue was, however, a mere nullity; no one at the 
time being aware of the passage of the act preventing changes of venue from St. Louis coun- 
ty. It ovcasioned no delay, however, and the defendant through his counsel, attempted to 
get the case disposed of at the ensuing term, and this action on his part rebuts the idea of 
any delay occasioned by him, and entitled him toa final discharge at the next term. 

¥1. The indictment of July term being for the same offence as the indictment found. at the 
March term preceding, it follows that a discharge from prosecution, under the latter, is a 
bar to apy proceeding under the former, and consequently the motion made by defendant 3d 
October, 749, having been sustained, he ought to have been discharged from further imprison- 
ment, and all further proceedings against him suspended. 


LackLanp, for the State. 


I. The court did not err in admitting the evidence proving the escape of the defendant, and 
other evidence going to show the conduct and behavior of defendant before or after the charge 
was preferred against him. “In almost every criminal case a portion of the evidence laid 
before the jury consists of the conduct of the party at the time of or after being charged with 
the offence. Thus it is frequently proved that upon being charged he fled, or afterwards made 
his escape.” Rosc. Crim. L., p. 17, 18. - 

If, The court did not err in refusing to discharge defendant under 25th sec., art. 6 of Prace 
tice and Proceeding in Criminal Cases: the end of the second term after the indictment was 
found upon which defendant was imprisoned, had not arrived. 

Ill, The court did not err in refusing to admit the record and proceedings against defend 
ant, bad in other indictments against him in the trial of this indictment upona plea of not 
guilty. 

Upon the trial of a plea of not guilty, it would be incompetent to prove that defendant was 
entitled to discharge from imprisonment upon some other indictment. If he had been dis. 
charged so far as relates to the offence, and was afterwards indicted and on trial for the same 
offence, such prior discharge is only availible by pleas in bar. 


Ryvanp, J., delivered the epinion of the court. 


The appellant was first indicted on the 25th day of Nov. 1848, in the 
St. Louis criminal court, for the crime of burglary. 


He was arrested and lodged in the calaboose, from which he broke 
aut, and was afterwards re-arrested in the city of New Orleans, under 
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the requisition of the Governor of this State, and brought back to St. 
Louis. 

The appellant was brought to trial on this first indictment on the 15th 
March, 1849. During the progress of the trial, the circuit attorney en- 
tered a nolle prosequi, on. account of a variance in the names of the 
persons whose dwelling house was said to have been broken into and 
entered. The dwelling house was charged to be the dwelling house of 
Samuel A. Bowen, and the proof showed the house to be the dwelling 
house of Samuel A. Bowen and William Hurlbut. 

The defendant was again indicted on the same day that the nolle pro- 
sequi was entered. 

On the 12th day of April, 1849, at the same term of the court at 
which the second indictment was found, the defendant was brought to. 
trial and convicted. A motion was made for anew trial, and on the 
28thday of same month, April, 1849, a new trial was granted. On the 
Ist of May the defendant prayed for a change of venue, and it was or- 
dered to St. Charles circuit court. And nothing further is seen upon 
the record of this cause, until some time in October following. There 
was no law authorizing a change of venue in criminal cases in St. Louis 
county, when the order of change was made—a new statute prohibiting 
it, which was not known to the court or counsel! when the order was 
made. 

The State after this order of change of venue again indicted the de- 
fendant, being the third indictment, which last indictment was found by 
the grand jury on 22nd of August, 1849, being at the July term of the 
said criminal c: urt. 

This last indictment had the effcct to suspend the one that had been sent 
by change of venue to St. Charles county, according to the fourth sec. 
of the fourth art. of Practice in Criminal Cases. Rev. Code, 1845, p- 
867-8. 

On this last indictment the defendant was tried on the 21st of Dec. 
1849, and was convicted, and sentenced to ten years imprisonment in 
the State Penitentiary. A motion was made fora new trial, overruled, 
excepted to, and the defendant brings the case to this court by appeal. 

The trial of this last indictment was continued at one term after it 
was found, that is at September term 1849 for want of time to try it. 

The defendant moved the court to discharge him from this last indict- 
ment on the 29th of August shortly after it was returned into court 
He also moved the court to discharge him on the Ist of Nov. 1849. 
These motions were founded on the 25 sec. of art. 6, Practice in Crim- 
inal Cases, “If any person indicted for any offence and committed to 
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prison shall not be brought to trial, before the end of the second term of 
the court, having jurisdiction of the offence, which shall be held after 
such indictment found, he shall be entitled to be discharged so far as 
relates to the offence for which he was committed unless the delay shall 
happen on the application of the prisoner, or shall be occasioned by the 
want of time to try the case at such second term.”’ Both of these mo- 
tions were overruled by the court, and excepted to, and this action of 
the criminal court is one of the grounds relied on by the appellant for a 
reversal of the judgment. 

There is no pretence for any grounds on which their motions can be 
sustained as far as regards this indictment. There was but one term 
of the court which intervened between that at which the indictment 
was found and that at which the trial was had, viz: September term, 
1849, and then this case was continued for want of time to try it. The 
first indictment was not in force; a nolle prosequi had been entered on 
it by leave of the court, bythe circuit attorney. 

The second indictment had been tried once, the defendant convicted 
thereon, a new trial granted to him on his motion therefor, after which 
he procured an improper (because there was no law authorizing it) 
change of venue to St. Charles county. I do not think the court be- 
low committed any error in overruling these motions. 

The only remaining points are the admission of improper evidence 
and the refusal to give instructions. 

The ciscuit attorney gave evidence of the defendant’s attempt to 
make his escape by using a false key, &c. The appellant complains 
of this as error. This kind of evidence comes within the principles of 
the authorities cited in brief of the counsel for the State. See Ros- 
coe’s Criminal Evidence, pages 17, 18, Wharten’s Criminal Law, 197, 
and I cannot say that the admission was wrong. 

There is no error in the act of the court below in refusing the leave 
to defendant below to admit the records of the two former indictments 
against the defendant. These had nothing to do with the facts of the 
case, nor with the guilt or innocence of the defendant and could not 
possibly have any legal bearing on the subject before the jury. 

We figd no fault with the instructions given, nor with the court in re- 
fusing those refused. I think the cause was fairly put on all the facts 
and the law before the jury, and I am unwilling to disturb their verdict. 

Let the judgment, therefore, be affirmed. 
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SWEARINGEN AND WIFE vs. TAYLOR AND WIFE. 


1. A bequest to the testator’s wife, “for her support, and the education of his daughter, of 
all the monies which might be due him, after his debts were paid, and all the rents and 
proceeds of his property of every description, fer and during his life,” conveys an estate 
to the wife, for life only. 


APPEAL from St. Louis Circuit Court. 


STATEMENT OF THE CASE. 


On the 9th January, 1839, William Christy, of St. Louis, made his will by which he de- 
vised to his wite Martha J. Christy for and during her life the two blocks of ground on 
which he resided with all the buildings for a place of residence for her and any of the testa- 
tor’s children she might choose to live with her. He next bequeathed to his wife for her 
support and the support and education of his young and unmarried children all “my income 
of every kind,” with all the slaves which he mighit own at his death, and he anthorized his 
executors to sell any of the slaves at the request of his wife and supply their places with 
olhers more suitable, declaring it to be his will that his wife should be at liberty to bestow 
his slaves at her death upon any of his children, or make equal division amongst them or 
otherwise as she might think best. He also bequeathed to his wife “‘her heirs and assigns 
forever” all his stock of horses, cattle, &c., all his household and kitchen furniture and pro- 
visons which might be on hand at the time of his death; also for her support and the educa- 
tion of his daughter Virginia, all the moneys which might be due him after his debts were 
paid, and all the rents and proceeds of his property of every description for and during her 
life. He authorized his executors to sell any of his real estate for the payment of his debts 
and to make conveyances forland which he might have sold and nct conveyed. He then de- 
vises to three of his grand-daughters, children of a deceased daughter, the portion of his rea} 
estate which their mother would have taken if she had lived, and he had died intestate. He next 
disposes of the remainder in the lots devised to his wife for life and provides for the payment 
of a sum of money toward the education of a grand-son and thea directs that his executors shall 
pay to his daughter Virginia “from the income of my estate” yearly, four hundred dollars 
“to commence after the death of her mother,” should she be then unmarried and to continue 
until she was married. The remaining provisions of the will have no bearing upon the pre- 
sent controversy, and are therefore not set out. It appears, however, that the will does not 
profess to be a disposition of his estate at large, nor to make provision for his children in 
general. Asto the most of his real estate he died intestate. 

At the time of the testator’s death there were some debts owing to him which were of 
older date than his will, but to a small amount. 

After the making of the will the testator divided a portion of his real estate near to the 
city of St. Louis into lots as an addition to the city and sold the lots ia the summer of the 
year 1836, upon the following terms: One-tenth of the purchase money paid in cash and the 
balance upon a credtt of —— years the deferred payment bearing interest at —— per cent. 
per annum, the interest to be paid annually and the whole secured by deeds of trust upon the 
property sold, which deeds of trust contained the stipulation that upon a failure to pay the 
interest as it accrued the property should be sold under the deeds of trust and the whole 
amount of the unpaid purchase money and interest should be paid as the principal! should 
become due by the failure to pay the interest. 

The sale thue made amounted to more than eighty thousand dollars and the securities taker: 
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at the sale as well as securities for other indebtedness, came into the hands of the complain- 
ent Nathaniel P. Taylor as administrator de bonis non, 

Some of the purchasers having failed after the death of the testator to pay the interest up- 
oa their notes, the administratorcaused the trustees named in the deeds of trust to make sale 
ef lots upon which the money was secured, and in order to prevent a sacrifice of the pro- 
perty and injury to those interested in the money secured upon the lots, the administrator, N. 
P. Taylor attended the sales and bought in the lots taking the deeds in his own name. 

He now files his bil] in the circuit court of St. Louis county, stating his puschases thus 
made at the trustees’ sale, and that the conveyances were taken in his own name and stating 
that in consequence of there being different opinions entertained as to the rights of the parties 
interested in the property thus purchased, as those rights were to be ascertained by the wil? 
of the said Christy he was unable to convey the said property purchased ‘by him to any of 
them with safety. He therefore makes the widow and heirs of Christy parties, and prays 
the court to determine what parties are equitably entitled to the property, and in what inter- 
ests, and to direct a conveyance to be made accordingly. 

The widow appeared and claimed in her answer-that the atsolute interest in said property 
in fee simple, belonged to her under the will of her husband. She states the ground of her 
claim to be that the whole of the money due upon the notes and deeds of trust were be- 
queathed to her, and that if it had been paid, she would have Been entitled to the whole of 
it absolutely. She further claims, that as the will gave her the whole of the income of the 
estate she was entitled to all the interest that had accrued upon the notes up to the time of 
sale, and that at the sales the purchases were made for sums not exceeding. the interest due. 
She admits that the sales were made at prices far below the value of the property in convey- 
ance of an agreement between the administrator, (N. P. Taylor) and most of the heirs of 
William Christy among whom she names the appellant Swearingen, that they would not bid 
against the admivistrator and that he should purchase the property and take the deeds in his 
own name and hold it for those interested in the estate of said Christy, and be disposed of 
among them according to law. 

Some of the heirs appeared to the bill and answered, others allowed the court to proceed 
without answer, as the whole question depended on the eonstruction to be given to the will. 

At the hearing the circuit court had before it the accounts of the administration of the 
estate of the deceased showing the money on hand at the testator’s death, the amount of se- 
curities for money as well those taken before the making of the will as those taken after- 
wards, those due before the testator’s death, and those beeoming due after his death; shewing 
also the rents received from real estate and paid over to the widow. 

The circuit court decreed that the widow was entitled im fee simple to all the real estate 
purchased by Taylor the administrator and that it shouid be conveyed to her in fee. From 
this decree Swearingen and wife appealed and have brought the case to this court. 


GamsLe & Bares, for appellant. 


The appeliants regard this case as depending upon two questions which are 

1+ Does the will of William Christy give to his widow, Martha T. Christy, any interes€ in’ 
the securities for money whieh at the time of his death were not due, but had a long time to 
run before their maturity? . 

2. If the widow under the will had any interest in the securities, was that interest more 
than for life? 

The seccurities for money out of which, or in relation to which this controversy has arisen 
were at the death of the testator promissory notes having a credit of near ten years; given for 
real e<'ate sold by the testator after making his will, and secured by deeds of trust on the 
real estate thus sold. These debts bore an interest payable annually. 

Did the will pass these securities or any interest in them to the widow? We mention: 
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1. That the will Jeaves these securities as well as all other parts of the estate in the hands 
of those who by law are charged with the management of the whole eastate. 

2. That the bequest of the whole income of an estate is the bequest of its actual annual 
product after its annual burdens are borne. In other words it is the money actually received 
and remaining after discharging all expenses of the estate. 

3. Such a bequest gives no right to the legatee to claim a specific sum of money as hers, 
because it was received as the product of one part of the estate. It is to pass into the gen- 
eral account of the persons administering the estate and the legatee may or may not find the 
balance in her favor. 

4. The producing capital of the estate is to be preserved and when it becomes necessary 
to change the character of the fund as from personalty to realty the principal sum is that 
which is first to be regarded and is first iavested and until it is secured, it has produced no- 
thing which is to be called income. 
¢,5. The purchase of realty by N. P. Taylor as stated upon the record being a change of the 
fund in his hands as executor from ersonalty to realty, and being at prices far below the 
principal sums due upon the securities produced no income to which Mrs. Christy was 
entitled. 

But the second clause is relied upon as vesting in Mrs. Christy an interest in these securi- 
ties. Upon this branch of the case the appellant insists that a bequest of “‘money” does not 
carry promissory notes, mortgages or other securities. 1 John. Ch. R., 231; Williams on 
executions. 

If the form of the bequest of “moneys due me’’ would extend the operation of bequest of 
debts due, then it cannot be carried beyond the import of the words fo as to operate upon 
moneys not due at the death of the testator. 

The will speaks at the testator’s death. The words “moneys due me” embrace nothing 
but moneys due when the testator describes them. 1 Roper on Legacis, 212; Merivale}Re- 
ports, 434. 

The words connected with the bequest ‘after my debts are paid,” are not a designation of 
the time when the moneys are to become due, but are intended to make the debts primarily a 
charge upon those moneys. 

The second question presented is, whether if the widow under any of the words of the 
will takes an interest in the securities she takes any thing more than a life interest. 

I will not cite authorities as to the force of the testator’s intention. They are familiar to 
all lawyers and judges. But it may not be useless to refer to the general rules observed in 
construing wills; as those rules have been extracted from cases and condensed in treatises on 
the subject of wills. 2 Roperon Legacies, 322; Raw. on Wills, 6 Law Library, 31 as to 
means of collecting intention, 64; intention to be collected from whole will, 66; contest ex- 
plains intention, 93; intention of a devise may be explained by another devise, 100; when 
there are two intentions, the chief is to be carried into effect. 

It under this will Mrs. Christy took no interest in the securities which have been changed 
into the property purchased by Taylor, the administrator; or if she took an interest in the 
money to be collected upon those securities and that interest was for only her life, then the 
decree of the circuit court must be reversed because she had no other in the property so 
purchased than she had in the securities. 


Kasson, for appellees. 


The will is to be construed to effectuate the intent of the testator, disclosed by the instrn- 
ment itself, upon a fair view of his purposes, and is not to be bentto suit any artificial rule of 
law. 


The testator gives to the widow, “her heirs and assigns forever,” not the current revenue 
and uses, but certain property in solido. Itis not the interest on the moneys, but the moneys 
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themselves, after debts are paid; the next amount due to the estate, after deducting the debts 
due from it, is what is given. It isa complete transmutation of language to say that “moneys” 
means interest on them, He gives the fund itself. There is no remainder over, Where not 
expressed, it will not be implied. This view is strengthened by the fact, that he, in the clause 
immediately adjoining and following this, does expressly discriminate between property it- 
self, and its current uses, or “‘proceeds” showing thus, that whenever he desired, he under- 
stood the way of making the distinction. The express application of the restriction to one 
subject, excludes the implication of it to the other. 

The first branch of this clause of gift is contradictory to the last, if both were to be applied 
to the whole clause. Notas if they apply to different brenches of the clause. What shall 
then afford a rule of distinction? I answer the subject as well as the object of the gift. All 
down to debts, “‘debts” inclusive, involves personalty alone; the remainder of the gift evi- 
dently applies to hereditaments and property not betore specifically granted to her, and the 
rents and proceeds of these things not before granted to her, are limited to her for life. Where 
the testator had already appropriated the subject itself, it would be superfluous to grant also 
the rents and proceeds of the subject. 

The testator means to leave the children aren upon the widow and subject to her dis- 
cretion. Though he mentions them as under the care of the widow, he does not create a 
trust for either of them. He mentions them and especially Virginia, as in part his motive in 
making the gift, but not as the object of the gift. Had he designed to make a trust here for 
her, it would be void for uncertainty. For instances and -xplanations of this distinction, see 
Hoy vs. Master, 6 Sim. Ch. k. 568, Lechmore vs. Lavie, 2 Myl. & Reene, 197; 1 Jarmin vs. 
Wells, (2d Am. ed.) 335, 338; Benson vs. Whittam, 5Simon’s C. R. 22. 

Words of mere suggestion and affirmation are not restrictive: 1 Jarm. (2d Am. ed.) 718. 

The word ‘‘due” is used in its popular sense, as much as the word “debts” which occurs 
in the same sentence. ‘All the moneys which may be due me” signifies simply all the 
moneys which may be owing to me. 

The case in 1 John. Ch. R. 232, is no authority here; for this will expzessly shows that the 
testator was regarding moneys not yet in possession, potential moneys, that is debts. 

The case shows that but a meagre provision would have been made for the widow oui of 
these debts, had they been limited to those actually payable at his death. But such a con: 
struction cannot prevail, in the ‘ace of the terms of this will. 


Brrcx, J., delivered the opinion of the court. 


Nothing seeming to be desired by the connsel in this case, beyond the 
mere judgment of this court, respecting the proper construction of the 
bequests of the will in question, it will of course suffice to state, as the 
unanimous concurrence to which our investigations have conducted us, 
that an estate for life only, was conveyed to the widow, by those be- 
quests which are expressed to be either for “her support,”’ “for the 
education of his daughter” or for ‘the support and education of his 
young and unmarried children.” 

The decreee of the circuit court is accordingly reversed and the 
eause remanded. 
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WILLIAM HESSE §& LEONARD YOUNG vs. THEODORE KIMM. 


An officer having charge of property attached must be allowed such compensation, for his 
trouble and expenses, in keeping the same, as may be reasonable and just; but it isa 
matter appealing to ‘the sound discretion of the court whose officer he is; and, unless 
there is gross abuse of such discretion, it will not be disturbed. 


ERROR to St. Louis Circuit Court. 


Topp & Krum, for defendants in error. 


1. The court below in this proceeding acted under the provision contained in sec. 60 of 
art. 1, of the “act to provide for the recovery of debts by attachment.’ Revi. Code, p. 145. 

That section leaves the matter wholly to the judgment of the court. The sheriff is not to 
bave whatever he may charge for hia trouble nor be allowed any expenses he may be at, but 
only such as shall seem to the court reasonable and just. The judgment of the court below 
in the premises, is discretionary and not therefore reviewable -by this court. It is therefore 
exclusive, it is insisted, and therefore not subject to an appeal or writ of error. © 

2. The question before the court below was one of fact and there was evidence on both 
sides and somewhat conflicting and no point of law was raised by instruction or otherwise. 
This court will not interfere or attempt to revise the discretion exercised by the court below 


Ryxanp, J., delivered the opinion of the court. 


In this case a motion was made by Kimm in the court below to re- 
form the taxation of the costs in the suit. 

It appears that plaintiff below had sued defendants in an action of 
assumpsit and had a large amount of goods attached, that the goods 
were attached by the sheriff of Linn county in this State, and were 
stored by the sheriff and remained in store for a long time, about three 
years. 

That the sheriff of Linn had to rent a house to save and store the 
goods in, until the final order of the court upon this subject. 

The fee bill for the sheriff, Wharton R. Barton, amounted to $247 60; 
after Barton’s death John G. Flournoy was appointed sheriff in his 
place, and his fee bill amounted to the sum of $202 95. 

Execution for costs issued against the plaintiff below, and owing to 
the absence of the Judge of the circuit court at the return term of the 
execution, the plaintiff paid the costs, the full amount of the fees claim- 
ed by Barton and Flournoy as sheriffs, to the sheriff of St. Louis upon 
said execution; without making any motion to re-tax—requesting the 
sheriff of St. Louis not to pay over to Barton and Flournoy the amount 
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ot the costs claimed by them, but to retain the same, until he could 
move the court to re-tax the costs in the suit. 

The court heard his motion, and also the testimony of both parties 
upon this motion, and then sustained the motion, so far as to direct 
a deduction of one fourth of the amount claimed by sheriff Barton, and 
one third of the amount claimed by sheriff Flournoy; and directed the 
sheriff Labeaume of St. Louis county to pay over to plaintiff, the amount 
thus deducted. 


The defendants excepted to this action of the court below and bring 
the case here by writ of error. 

This was a matter appealing to the sound discretion of the court 
below. ‘That court shall allow to the officer having charge of the 
property attached, such compensation for his trouble and expenses in 
keeping the same, as shall be reasonable aud just.” See Revi. Code 
1845, p. 145, sec. 60, art. 1—attachment. 

No instruction raising any point in law in this matter was asked of 
the court below, and where there was testimony on both sides, this 
court will not interfere with the discretion of the lower court, unless a 
gross abuse of such discretion appear. We cannot say that the court 
below abused its discretion in the matter. 

The fee bills appear very high; that is, the sums are large, but there 
was a reason for this, and we thiuk the proof might have sustained the 
charge. However this was peculiarly for the court below to deter- 
mine—that court has done so, and has cut down these bills.. Be it.so; 
we will not disturb its judgment. It is therefore affirmed. 





ADAM W. ACKS vs. JOHN BALL. 


In actions substantially ex delicto, the damages elaimed in the declaration, determine the ju- 


risdiction of the court; and, if the plaintiff recovers any damage, the costs ought not to 
be adjudged against him, 


ERROR to St. Louis Circuit Court. 


Gantt, for plaintiff in error. 


1. That each count of the amended declaration in this cause is in force ex delicto: 1 C:.itty 
Plead., 166, 167. 
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2. That by sec. 11, of the act concerning costs, p. 243, Rev. Code of 1845, the recovery of 
any damages by the plaintiff entitles him to costs if the damages claimed in the declaration 
showed the court to have jurisdiction of the cause. 

3. The damages claimed in this case (two hnndred dollars) gave jurisdiction to the circuit 
court. Revi. Code of 1815, p. 244, 321. 


Poux, for defendant. 


i, The circuit court was authorized to assess the costs aganst the plaintiff below—the ver, 
dict being for only $14 00 damages; and the action being “founded on contract.”? See Code 
of 1845, p. 243, sec, 12; and session acts of 1846-7, p. 15. 

In this case the action was founded on a contract and the plaintiff’s claim was not reduced 
by setoff. The provision of the statute above referred to, not only comprehends actions of 
debt, covenant and assumpset but “all other actions founded on contract”—that is actions on 
the case founded on contract, also. In other words, it not only covers all actions brought 
for the breach of contract directly, but also all actions on the case founded on eontract. 
Such aetions on the case for breach of duty growing out of a contract. 

2. The court below was authorized to render judgment for costs against David Chambers, 
the surety, as well as against the plaintiff Acks. See code of 1845, p, 244, 321. 


Brircu, J., delivered the opinion of the court. 


This was an action of trespass on the case, in which all the counts 
in the amended declaration substantially recited a contract of renting 
between the parties, in which the plaintiff was to have two-thirds of 
the crop of oats that he might raise upon the land which he leased of 
the defendant, and the defendant was to have one third. The wrong 
complained of, was that the defendant, forcibly and against the will of 
the plaintiff, entered upon the premises then leased to and cultivated by 
the defendant, and took and carried away, and converted to his own 
use, all the crop thus raised. 

The damages elaimed by the plaintiff being two hundred dollars, and 
the damages assessed by the jury being but fourteen dollars, the main 
question upon which the case comes before the court is, whether the 
costs should have been adjudged against the defendant, as was done in 
the original judgment, or against the plaintiff, as was done upon the 
subsequent motion of defendant’s counsel. 

Waiving, as being unnecessary in the view we have taken upon the 
main point, any consideration of the alleged irregularity of changing 
the judgment as to costs a month or so after it was originally rendered, 
it will suffice to state, that whether reference be had to the plaintiff ’s 
qualified possession of the premises, as charged in the first count of his 
declaration, or to his right of property in a designated and divisible 
portion of the crop which he had raised under a contract of lease, a8 
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charged in the other counts, the action to properly redress a wrong of 
the nature complained of, where price is alleged and damages demand- 
ed as in the case before us, is naturally, if not indeed necessarily, of the 
class denominated ex delicto. The averments respecting the contract 
were at most not inconsistent with, but explanatory of, the averment of 
possession or of property in the plaintiff, and should not be held to 
change the nature or degree of the loss or wrong complained of. 

Such being our estimate of the case before us, and it being enacted 
by the 11th section of the statute concerning costs, that, the “damages 
elaimed in the declaration shall determine the jurisdiction of the court, 
and if the plaintiff recovered any damages he shall recover his costs,” 
we are of opinion that the circuit court committed error in adjudging the 
costs in this case against the plaintiff, and that in that respect its judg- 
ment should be, as it is, reversed. The cause will consequently be 
remanded and proceeded in conformably with the original judgment. 





STATE OF MISSOURI vs. AMOS WELKER. 


In an indictment for fraudulently mortgaging premises previous conveyed, without a recita~ 
tion of the fact, the offence must be charged with sufficient certainty both as to time and 
place. If no venue be laid in the indictment, it will be defective. 


APPEAL from Cape Girardeau Circuit court. 


Cook, for respondent. 


The point arising in this case upon the record, is the want of venue of the alleged offence. 
The indictment does not show where or within what jurisdiction the alleged second deed was 
executed; the residence of the parties does not supply the defect. 

The indictment is also defective in that it vaguely sets out the deed to Griet Roe, ‘a deed 
for the conveyance”’ of certain tracts of land; defines nothing in regard to the legal qualities 
or properties of thedeed. The description of the tract deed is yet more defective, It is also 
suggested that in order to bring the sufficiency of the indictment in review before this court, 
the motion to quash (which is an incident in the progress of the cause) should have been 
brought to the record by bill of exceptions. 


Ryxanp, J., delivered the opinion of the court. 


The defendant Welker was indicted in the Cape Girardeau circuit 
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court at November term, 1850, for fraudulently making a mortgage to 
certain lands, which he had before sold and conveyed to another. per- 
son, without reciting the fact in the mortgage deed of such previous 


sale. 
The defendant appeared i in court, and moved the court to quash the 


indictment. The main reason assigned in support of the motion is the 
want of venue. The court sustained the motion, quashed the indict- 
ment; the circuit attorney prayed an appeal for the State, and brings 
the case to this court. 

Upon inspeeting the indictment, we come to the conclusion, that the 
court below committed no error in sustaining the motion to quash. 
The indictment is obviously defective. There is no venue laid in the 
indictment to the charge of making the mortgage deed. The offence 
consists in making the second conveyance without reciting the first; and 
this offence must be charged with sufficient certainty, both as to time 
and place. Here, there is no averment of place, no venue; and this 
defect sufficient, warranted the action of the circuit court in quashing 
the indictment. — 

The judgment is therefore affirmed. 





“CLAYTON er at vs. PHIPPS er at. 


-1. Asking delay, and a promise to pay a negotiable note, by the endorser, after it falls duc, 


dispenses with proof of presentment to the maker, or notice to the endorser.—Dorsey v.. 
Watson, ante, p. 59. 


APPEAL from Franklin Circuit Court. 


STATEMENT OF THE CASE. 


This suit was brought on a note for $387 63, dated at St. Paul, Missouri, 17th Oct. 1848, 
signed by Griffin as maker and payable eight.:nonths after date to Thomas F. Clayton, or or- 
der, for value received, negotiable and payable, without defalcation or discount, with interest 
from maturity at the rate of 6 per cent. per annum, which was endorsed before maturity and 
delivered to Romulus’ J. Poindexter, who, before it was due, endorsed and delivered it to 
Phipps and others, a mercantile firm, in whose name the suit was brought in the court below. 
The petitiun alleges due presentment at maturity to the maker for payment and dishonored 
and due notice given to the endorsers. The writ was served on Clayton alone. 

The answer of Clayton does not deny, aud of course admits the note, endorsements, &c. | 
and alleges as the only defence that “‘piaintiffe have not used due dilizence against the maker 
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of said note, and that there is no legal obligation upon the part of the defendant to pay the 
same, and that Jobo A. Griffin the maker of said note at the maturity of the same, and for 
some time after, was perfectly able to pay the same, but that plaintiffs failed in any way to 
coerce the payment of the same.” 

A replication was filed that plaintiffs did use due diligence and took necessary steps for 
collection of the same, and also a further special replication. 

Judgment was given for the amount of the note, in September, 1850. 

Motien for new trial, for usual causes, overrule. 

The testimony was that Claytoa, from October, 1849, down to some time in the summer of 
1850, repeatedly promised to pay the note, on different occasions. 

The bill of exceptions does not show that it contains all the evidence. 


Stevenson, for appellant. 


I. That the evideuce offerec by the plaintiff below (appellees here) was not pertinent to 
the issue in case, which was that defendant was endorser of the note sued on, and as such li- 
able to pay the same, the maker being duly presented with the note, refusing to pay the same, 
and due notice thereof given to the appellant, and judgment upon the same should have been 
for defendant below. 

II. That the judgment of the circuit court was given without sufficient evidence to charge 
appellant with any indebtedness. ees 

III. That to render appellant liable, it was necessary for plaintiffs below to have shown 
either that there had been due presentment of the note to the maker, refusal to pay, and no- 
tice to appellant as endorser, or subsequent promises to pay the note with a full knowledge 
by the appellant of the failure to present the note to the maker, refusal to pay on a full knowledg 
of his discharge from liability to pay the note, or a waiver of the necessity of notice of the 
dishonor of the note by Clayton, either express or implied. 

Authority.—S. & W. Wilson vs. Huston, pamphlet, January term Supreme Court of Mo. 


1850, page 146, and several] authorities therein referred to. : 


Spratpinc & Sueptey, for respondents. 


I. The record does not show the whole of the testimony in thecase, The bill of exceptions 
does not expressly, or impliedly represent that the evidence thereim’set forth was all the evi- 
dence given in the case. 7 Mo. R.4; 4 Mo. R. 18. 

II. The evidence shows repeated promises of Clayton, the endorser, to pay the note, get- 
ting thereby time for payment until he was sued. These’ promises were made after the note 
wasdue. Thisis waiver of presentment and notice, or rather 1s evidence of it sufficient 
(Ch. on Bills, 390) that delay in presentment for payment is excused or waived by subse- 
quent promise. nd 

Tb., 499, 500, 501, 562. Consequences of neglect to give notice of non-payment of a bill or 
note may be waived, 7 East. 231; 6 East, 16. 

12 Peters, 497. ‘A party toa note, entitled to a notice, may waive it by a promise to see 
it paid, or an acknowledgment that it must be paid.»’ 

3 John., 68. Where endorser promises to pay, a previous demand of maker and notice to 
endorse are to be presumed. 

12 Mass. 52. If endorser of a negotiable no’e promise to pay it, it is waiver of notice and 
demand, if he have knowledge of laches, and such knowledge may be presumed. 6 Munf., 
487. 

12 Wheat. 183. A premise to pay by endorser is a waiver of demand and notice. 4 Rand; 
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2 Cenn., 487; 4 Dana, 103.. That even a promise to pay before due is a waiver of demand 
and notice. 4 Pick. 525. 

Chit. on Bills, 502-3. It was once held that a misapprehension of legal liability would pre- 
vent subsequent promise from being a waiver; but this is not law. 2 East. 469; 5 Lawton 
1435 18, & P. 3263 12 East. 38; 2 Camp. 232. 

3 Camp. 332° That the subsequent promise is evidence of the notice being given, and the 
party is presumed to know of the laches or failure to pay. The party to the bill or note is 
presumed to know when it falls due. 

1 Me. R. 35, Pratt vs. Hunley. When a bill is protested for non-payment, and no notice 
given to drawer, evidence of a subsequent promise to pay should go to the jury as evidence 
of a waiver of notice. 

5. Mis. R. 544. That promise by drawer of bill raises the presumption that he had received 
notice of dishonor, and that promise to pay as soon as he could collect money was absolute 
in effect. 

Story on Prom. Notes, sec. 359. That a promise to pay by endorser is not a waiver, but 
independent evidencet hat notice has been given, and must be rebutted by proof that notice has 
aot been given, 

Ib,, sec. 362. A waiver is where no notice is given of dishoner, and the party with full 
knowledge of this promises to pay, &c., both English and American cases establish this. 
Sec. 364. 

Ill, The answer in this case admits presentment and notice. It insists that defendant 
Clayton is not liablg, fog thg regson that due efforts were not made to coerce the collection 
trom the maker. 

This doctrine does not apply to the case 3 for the note sued on was a negotiable one, ac- 
cording to the statute, and no other diligence was necessary but presentment and notice, 

But presentment and notice, though formally charged in the petition, are not put in issue 
by the answer. The answer merely alleges that defendant is not siabie, which is merely a 
demurrer, It does not state that no presentment was made or notice given. 

Therefore, the court ought to have given judgment for plaintiff, even if no evidence had been 
introduced; as the answer admitted, by aot denyiig the facts alleged in the petition, and sets 
up as a defence a matter totally inherent, viz: that the maker was not first sued. 

Acts of A-sembly of 1848-9, p. 82, sec. 12, ‘And every material allegation in the petition 
sotepecifically controverted in the answer, &c., shall for tue purposes of the action be taken 
to be true.” 

Ibid, p. 80, see. 7, enacts that the answer must contain in regard to each allegation of the 
petition controverted by the defendant, “a specified denial thereof, or, of any knowledge 
thereof sufficient to form a belie!” This is the only mode of putting the allegation in issue, 
If this is not dene, the allegation stands confessed. 

Ib., p. 88-9, “Issues and modes of trial.” This defines issues, &c. 


Ryxanp, J., delivered the opinion of the court. 


From the above statement, the questicn of most importance in this 
case is, did the promise of the defendant to pay the note after its matu- 


-vity affurd evidence of the waiver of presentment and notice ? 


This action was on a negotiable note against the endorser. ‘The de- 
fence relied on was that due diligence had not been used by the holder 
against the original maker of the note, averring that the maker was ame 
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ply soivent at the maturity of the note and for a considerable time after- 
wards. 

The proof shows that the endorser frequently promised to pay the 
note after it was due. The note was presented to him, and he promised 
to pay it to the plaintiff’s attorney from time to time, thereby obtaining 
indulgence on said note; asking the plaintiff’s attorney not to sue him, 
he would pay it sooner than it could be obtained by law, and he desired 
to avoid the costs of suit. 

We think these promises made by the endorser to pay this note did 
away with the necessity of proof of presentment and notice. 

The principles involved in this case are somewhat similar to those of 
the case of Dorsey vs. Watson decided at this term of the court, to which 
we refer. 

From all appearing on the record in this case, we find nothing war- 


ranting an interference with the judgment below. It is, therefore, af-. 


firmed. 


THOMAS W. CUNNINGHAM vs. STATE OF MISSOURL 


1. A recognizance is similar to an obligation or bond, and subjeet to the same rules of con- 
struction. 


2. If a recognizance or bond be subscribed, it is obligatory, though the signatures be not in- 
serted in the body of the instrument. Adams ét al. vs. Wilson, 10 Mo. R- 341; over- 
ruled 


3. The act incorporating the city of St. Lonis gives the Mayor authority to take recognizances 
of persons charged ciiminally before him; and there is no pfohibition of such an exercise 
of legislative authority. 


APPEAL from St. Louis Circuit Court. 


STATEMENT OF THE CASE. 


On the 8th of October, 1849, a recognizance was filed in the circuit court of St. Charles 
county conditioned for the appearance of John Isaac and William Floyd, in the circuit court 
of said county, at the October term 1849. ‘The recognizance recites as follows: ‘‘Person- 
ally appeared, John Isaac and William Floyd as principals, and ——— as his seca- 
tities, and jointly and severally acknowledged themselves, &c.” The recognizance was 
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signed by John Isaac and William Floyd,and by Thomas W.Cunnirgham. This recogni- 
zance was laken before Ludwell E. Powell, mayor of tae city of St. Charles, May 23, 1849. 

October term 1849 —Floyd and Isaac were indicted for burglary and felony. 

October 12th, 1849.—A ———— was taken on the recognizance. 

March 28th, 1850.—Sc.re facias issued. (Record, p. 5.) 

May term, 1850.—The detendant, Cunningham, appeared to the scire fucias and demurred 
to the scire fa: ius. 

The demurrer was overruled, (record p.©) and a judgment recovered against Cunningham, 
who, the eupon, took an appea'. 


Hunt, Grover & Campsett, for appellants. 


The aypellant insists on the following points: 

1. That he is not bound by the recognizance set out in the scive facias; his name not being 
written i the recognizance, and there being no words in the recognizance referring to him 
as anob igor. That his signature atthe bottom of the instrument was not required by law, 
end is no part of the recognizance. A recognizance is an obligation of record, entered into 
before soine court or magistrate duly authorized with a cordition to do some particular act, 
and is witnessed by the record of that court, and not by the signature or seal of the party. 
Lhe naise of the recognizor should be written in the body of the recognizance: 1 Bac. abrig. 
p. 360, (je.3) 3 Hawk. 227, book 2, ch. 15, sec. 83; 4 Inst. ,p. 178-9; 1 Ch. C. L., p. 72, 84-3, 
18 p.; margin, p. 9", 103-1; 5 8.c ab. p. 159 (c.) as to obligations, &c.; 1 Tuck. Notes, p. 
275; 2 Leigh R., p. 630; 10 Mo. R., p. 341,380; Rev. C. 1845, p. 861, secs. 26, 29, 36 and 37; 
Doll: Q., ¢. 176; 2 Rev. C. 1825, p. 839, secs. 23 and 27, show form under our Jaws. 

If. ‘Tie mayor of the city of St. Charles had no power to take and certify said recognizance, 
The mayoralty is an executor, and nota judicial officer: The taking of a recognizance is a 
judicial act, and the General Assembly had no constitutional power to blend the two, or to 
confer them both on the samg person; heuce, the city charter gave him no power. They 
cannot confer executive duties on a judicial officer, nor jadicial powers on an executive: 
Sess, acts 1848-9, p. 268-9, art. 3 and 4; State Cons., art. 2;R.C 1845, p. 29, arts. 3, 4 and 
5,sec 17; 1 Tuck, Black. 1 part, appendix, p. 5, in note; 2 Dallas, p. 4U9-10-11, also p. 307; 
Beach. c. 475; Ams & Ang., corp. p. 67, ch, 273, sec. 3, 4, &c.; also page 279—no Stale can 
grant power to do that which it cannot do itself: Federalist, Nos. 47, 48, 49, 50 and 5i—as 
to the meaning of the maxim, that the political power should be divided into three depart- 
ments, &c., Jefferson’s notes on Va., p. 195; Tuck. Blk., 1 part 1 vol., ap. 79, 187 and 188, 

1V. Hence, mayors, as such, having no power to take recognizance, it is void: 1 Mo. R., 
p. 546; State vs» Walker & Emons,4 Z R., p. 505; 2H. Black.. p. 418; 2 Dal., p 307. 

V. Oiives of mayor and justice of ihe peace are incompatible at common law, and Powell 
having accepted the office of maycrilty, it avoids the office of justice of peace—he cannot 
act under both: 5 Bac. ab. p. 204, Qe.;2 Z R., p. 85; 4 Inst. 100, 105, 110, 


Lams, for the State. 


1. The demurrer to the scire fucias was properly overruled. ‘The mayor of the city of ; % 
Charles had jurisdiction of the subject matter. See Rev. C., p.&54, sec. 1, in connection wi.k 
sec. Lofp. 8 /, nud the court will presume that the jurisdiction ef the mayor when gives 
over a sub ect matter, was rightfully exerci ed in other respects, until the contrary 1s showa, 
As to the jurisdiction of the mayor of ‘he city of St. Charies, see acts of 1848-9, p, 268. 

II. It was necessary for the det: ndunis name te appear in the body of the bond, a blank 
being left fur the name in the body, «nd ‘he vame signed at tiie bottom of the allegation, was 
a sufficient signing to make defendant licble, 
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it fully appears from the whole of the allegation, who were the principa's and who were 
the security, and the acknowledement of the ebligee was made in the proper form. 

TIT. It is submitted, that the question, as to whether the obligation was properly execute, 
cannot be raised by demurrer, but the same should have been done by the plea of non est 
fuctvm. 

iV. The demuiver admits all the facis, as set forth in the sc re fuciae, to be true, and it is 
enbmitted the! there are sufficient facts set forth in the scire facias for the court to enter judg- 
mentepon. The esse fue s expressly charges that defendant executed the obligation as secu- 
nity. = 


Lacxianp, for the State. 


The ecire fucias alleges that the defendant entered into the recognizance. This allegation, 
in this regard, makes the scire fucias sufficient. If this allegation be denied by plea, it must 
he proven by the State, and in default of such proof,.defendant must be acquitted. But this 
cannot be reach.d hy demurrer, because it would be in effect deciding that a demurrer would 
lie in a case of variance between the allegations ina se're fac'as and the proof to sustain it. 
Ifthe recognizance was not the recognizance of the defendant he should have picad non est 
factum; or, he shoul] have objected to the reading of the recognizance in support of the alle- 
gation in the scive ferras on the grounds of « variance; 

But the defendant files bis demurrer to the scirr fucias, end thus admits the alleg:tion con- 
tained therein. The demurrer is overruled; ke asks no Jeave to plead, and makes no objec- 
tions fo the proceedings except by his demurrer. If the court are of opinion that the scire 

Srcica is sufficient, and that that is the only [question] raised in this cause, the judgment ought 
do de affirmed. ; 

Rut suppore the court be of opinion, that the demurrer raises the question of the validity 
of the recognizance. We do not think the omission of the name of the surety, in the body 
of the recognizance, 1 fatal defect. We are aware that the opinion of this courts delivered 
hy Judge Scott, in the case of Adam et al. vs. Wilson, 10 Mo, R., 341, is against this propo- 
sition. In this orinion Judge Scott refers to Ist Tucker’s Com., p. 275 (which by the way is 
a mistake for 265.) where may be fonnd the passage quoted in said opinion. This may, we 
think, be regarfed as the mere dictum of Mr. Tucker, In connection with this text, Mr. 
Tucker referred to 2 Munford, 88 and 298, but for [what] purpose he refers to them we are 
not able to tell, for they do not seem to support the text. But supposing they did support the 
text, the doctrine is virtually overruled in Bartley vs. Yeats, 2 Hen. & Munf, 398, where the 


reverse is Jaid down a¢ the Jaw in such a manner as to lead us to believe that it was never | 


thought of by the court as being otherwise. 

{t is believed inat the doctrine, establishing the principle, that where several sign and seal 
# bond, and the names ef some only of them appear in the body of the bond, all are equally 
hound, is applhcable to this case, Indeed, Indge Scott tells us that it would seem, that the 
principle roverning the ene, would apply to the other. 

We refer the court to some authority sustaning the proposition: 


*Thongh a bond be made in the singular number, in the body, yet if eeveral sign it, all are 


Uoersrayed?* 


Words of a bond: “On or before, &c., I promiue to pay, &c., Daniel Huff, &c. Signed, 

For Joseph Heslep, Thomas Ramey, Jenkios Withers, J. E. Summers.”* This is the 
bond of all. Martin vs. Dortch.? Stenald, 479. 

A bond in these words, We, AJR. and C.D., are jointly and severally bound, &c,?" and 
sigued and sealed hy A. R,, C. 9. and E. F., is good against E. F.: Campbell vs. Campbell, 
Krayion’s Reps 38. 

*‘ Although the namee of the sureties are’rot in any part of the body of the bond, but blank 
places are left for them, cofi'led, yet if they sigo, sea! and deliver it a9 their bond: Stone vs, 
Witias, 4 McCord, 203, a 
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‘To constitute the bond the deed of the aefendaut, it is necessary to prove that he seated 
and delivered it as his deed.” Joyner vs. Couper, 2 Bailey 199° Bac. a’. tit. oblegatum, e. 

An appeal bond is valid though the name of the surety be no! mentioned in the body. One 
executing a bond is bound by it, though he be not named i: the hody of it, Itis enough ia 
any contract, that the intent of the parties clearly appears.” Exparte Fulton, 7 Cow. 434, 

“A bond executed by a surety before his name was inserted ‘n the body of the bond, his 
name being afterwards inserted, when he was not present, was held good against him.’ 
Smith vs. Croaker, 5 Mass. 537, 

“Though there bea total blank forthe name of the surety in the obligviory part of the 
bond, yet his name being mentioned in the recital of the conditions, and having signed and 
aealed it, it was held sufficient to charge.” 

Bond—**Know all men by these presents that we, Joshua Bartlett and ———— are held and 
firmly bound unto William Yeats & Co.” ani signed and sealed by 

JOSHUA BARTLETT. ut. «. 


; ; JAVES FERGUSON. 1. 6 
Signed, sealed, and delivered in the presence of ——-—,” is binding upon James Ferguson: 


2 Ham. & Mum. 393. 

**A forthcoming bond appearing in other respects to be in proper form ought not to be | 
quashed on the grounds that in the obligatory, or penal part thereof, a blank is left for the 
names of the obligors.” Beal vs. Wilson, 4 Munf 3-0. 

“The name of the obligors being omitted in the body of the bond, is no objection toits va- 
lidity.2 Vanhook vs. Burnett, 4 Dev. 272. 

“A writing obligatory, binds all who sign it as obligors, as well those not named in the 
body of the bond, as those whoare.” Blakey vs. Blakey, 2 Dana. 463. 

It is nvt necessary that the name of the obligor appear in the body of the bond. IE it he 
signed und sealed by him it binds him.” Peqzawkett vs. Mather, 7 N. H., 23. 

“April 4, A. D. 1832: Ido hereby certify that I will go security fur John Patterson, that 
the judgments in favor of John Baymiiller against the said John Patterson, that the will not 
injure Henry Shenberger, &c. In witness whereof we have hereunto set our hands the day 
and year above written. 

JOHN PATTERSON, 
ANTHONY KINSELY.” 

This is the bond of Arthur Kinsely, althought his name does not appear in the body of it, 
Kinsely vs. Shenberger, 7 Watts, 193. 

It seems to us, that the above authorities suport Leyond all question, t¥o propositions, 
to-wit : 

ist. That the omission of the name of the principal or security in the body of a bond, is 
no fatal defect if the bond be signed and sealed and delivered as his bonds, by such principal 
or security, although the bond may contain the names of other principals or securities in its 


hody. 


2nd. That by signing, sealing and delivering the bond, the obligor makes it his act and deed 
and it is therefore binding upon him. 

The same rule seems to have been laid down by the courts in regard to recognizanctes- 

“A recognizance of special bailendorsed on the writ in the singular number, and signed 
by three, is binding on all, although the names of all are not inserted in the body of the re- 
cognizance.” Bruce vs. Cobain 2 Lettell, Ky., 234. 

“Where a recognizance, taken before a justice of the peace, has been signed and sealed 
by the principal and his security, its validity is not effected by the failure to insert the name 
of the latter in a blank left for that purpose in the body of it.” Badger & Clayton vs. State, 

5 Ala., 21. 

Be certificate of the mayor states that it was taken, signed and acknowieugea defore him on, 
e23d May, &c. This, we take it, shows that the recognizance was the act and deed of th 
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‘the recognizance need not state that the offence was committed in the city of St. Charles. 
It should only appear that the recognizance was taken within the city of St. Chailes, where 
the mayor had jurisdiction, 

The mayor had authority to take the recognizance by virtue of sec. 1 of Ch., l and 2 of 
Prac. and Proc. in criminal eases, by viriue of his office, as mayor; and by sec. 6, art. 3 of 
act incorporating the city of St. Charles, the mayor is made ez-oficio, a justice of the peace; 
acts 748-9 p. 269, 

‘The mayor, tharcfore, had autl ori'y to take the recognizance. The recognizance states 
the off -nee fully. The defendant sig:.e | and acknowledged it to be his deed, and is then bind- 
ing upon him. 


Ryan, J., delivered the opinion of the court. 


From the above statement, the questions arising in this case, are 
principally two. One onthe recognizance. The other the power and 
authority of the mayor of the city of St. Clarles to take the recogni- 
zance of persons charged criminally before that office. 

The recognizance has been considered similar to an obligation or 
bond, and liable to the same rules and principles as bonds are, in regard 
to their effect. 

This court has lately in two cases overruled its former decision made 
in the case of Adams et als. vs. Wilson, 10 Mo. Rep. 341. ‘So far as 
regards the insertion of the names of the obligors in the body of such 
instruments.” 

We have after mature reflection and investigation become satisfied. 
that our present views are more consonant with the decisions of the 
courts, of the United States on this subject, than the decision of the 
case of Adams et als. vs. Wilson. The authorities cited by judge 
Tucker, upon whose commentaries the first decision appears mainly to 
rest do not support the judge. This point has been investigated by the 
counsel for the State and the authorities cited in his brief will pay am- 
nly for the trouble and time spent in their perusal. 

Without therefore, stopping here to decide whether the demurrer of 
the defendant can reach back beyond the scire facias so as to embrace 
a defect in the recognizance itself, we will settle once more this ques- 
tion, about inserting the names of principals or securities in bonds and 
recognizances in the bodies of such instruments, by stating that we con- 
rider the omission to make such insertion no way important; the bonds 
being just as yood and binding without such names being on the face 
of the bonds as with them. ‘This point therefore we rule for the State. 

The second point, we consider settled by the statute incorporating 
the city of St. Charles. That expressly gives jurisdiction and power 
in such matters to the mayor—and we are not prepared to say, that th. 
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Jegislature can not confer such power on the mayor. Indeed we are 
unable to find any prohibition or restraint upon the legislature in thus 
using its power and authority. 
We see nothing then requiring the interference of this court, with 
the judgment of the court Lelow. 
It is therefore afirmed. 





HOME MUTUAL INSURANCE COMPANY vs. HAMILTON R. GAMBLE. 


4. The law applicabie to the Home Mutual Insurance Company, does not permit an execu- 
tion to issue against them, until three months after judgment. If, within this period, 
execution be issued, it will not defeat a garnishment upon them, and the recognition and 
payment of the execution subsequent te the garnishment, will make no difference. 


APPEAL from St. Louis Court of Common Pleas. 


Crockett & Kasson, for appellants. 


The negative on this question is maintained for following reasons: 

I. Because the garnishment of the defe:dant in execution, affords no justification to the 
sheriff for failing or neglecting to serve the execution. He cannot officially take notice of 
the garnishment, or, in any respect, recognize it as a solid defence to the execution. 

Il. If this be so, the defendant in execution, in order to avoid the hazard of paying the 
debt twice, will be compelled to file a bill, enjoining the execution, and compelling the partiee 
to interplead,so as toascertain who is entitled to the fund. This proceeding puts upon the de- 
fendant in execution, the necessity of giving bond and security to the plaintiffs in execution» 
in a litigation in which the defendant has no in‘erest. If he is unable to give the bond, the 
sheriff proceeds tu collect the execution, and he will afterwards be compeiled to pay the 
debt again under the garnishment. This, we maintain, involves a hardship upon the defend- 
ant, which the law will not tolerate. 

Ii]. The 62 and 63 sections of the statute, authorizing a stay of execution improperly is 
sued, ‘does not and was not intended to apply to such a case as thi 5 but only to cases where 
the +xecutions are wrongfully or improperly issued. But if, in such a case, the court would 
order astay of execution, it could only be done upon the defendants giving bond and s curi- 
ty as provided by the sections above quoted. 

This involves the same hardship upon the defendant as above stated. If he be unable to 
give the bond, he must pay the defendant twice. 

IV. if the garnishment be valid in a cise where both the execution and the garnisinent 
issued from the same court, it must be equally valid where they issued from different courts, 
in ench acase, it would involve a conflict of juritdiction, which would result in the greates 
inconvenience in practice. 1' is a well settled principle, that the court first obtains jurisdic 
tion over the fund, has the right to perfect its judgment by execution. This rigat would & 
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defeated, and the most embarrassing collisions arise, if another court could interpose a gar- 
aishment and arrest the process of execution before it was finally consummated. On this 
point, see Wallace vs. McConnell; 13 Peters 151; Marvin vs. Hawley et al., 9 Mo. R. 382; 
Curling vs. Hyde, 10 Mo. R. 374. 

V. That the execution and garnishment both issued from the same court, can make no dif- 
ference: because, the garnishment is a statutory remedy entirely. If it exists in any case 
it is only by force of the statute, and the statute is general, and does not discriminate be- 
tween processes issued from different courts. It does not provide that it shall be vatid in any 
given case when issued from a particular court, when it would not be equally valid if issued 
from another court. 

VI. The statute (‘Executions § 16,) makes the execution a lien om personal property of 
the debtor, from the time it is placed in the sheriff’s hands. Witnesses, sheriff, clerk and 
court, are all coneerned in the judgment, and levy upon the defendant in execution. If the 
process of garnishment touch: s any part of the fund, it restricts the whole. The debtor may 
retain $5,000 in his tiands, being garnisheed, without paying interest for years, while the 
question upon the suit of garnishment is being adjusted. The reasoning of the court in Mar- 
vin vs. Hiwley is very conclusive upon the question of policy. 

The principle claimed by the defendant in error will operate as a most serious and unjust 
hardship in practice, which could net have been contemplated by legislature in passing the 
act. 


Gamste, for appellee. 


The only question for the court is, whether or not the issuing of execution on the jadgment 
in favor of Paynter against the insirance company cz.n protect the debt due from the com- 
pany to Paynter, against Gamble’s attachment. 

I say this is the only question, because, surely, the voluntary payment py the garnishee, 
in July, cannot discharge him, if he were rightly attached m April. See 12 Mo. R., 578, 
Curle & Goddin vs, Perpet. Ins. Co. 

The statute gives the attachment, generally, against ail debtors of the defendant in execu- 
tion. See R. C., tit. “executions,” sec.6, And, surely, it is no less a debt after the issuing 
of execution than it was before. 

The garnishee was in no danger of a double payment, as bis counsel seem to suppose, for 
a judge might stay the execetion, for any good cause: R. C., “executions,” sec. 62, 

An attachment, to answer an execution against his creditor, is a good cause. It would be 
a goo] plea before judgment, and a good cause to stay execution after judgment. 

Paynter’s execution was not levied upon any property, nor the money collected by any 
coercive measures. The company paid it voluntarily, «nd. for aught that appears to the con- 
trary, by collusion, and with indemnity; for the answer reveals only the fact that it was sat- 
isfied, by payment to the sheriff, on the 17th of July. 

Paynter’s execution was no lien on any thing tha. we have touched: but if it were a lien, 
that would be no answer. Suppose the debt from the company, to Paynter, secured: by as 
deed of trust on land, (a very potent lien) would the lien-security protect the debt from at- 
tachment? 

Paynter’s execution was irregular and void; for ne execution could issue till three months 
alter judgment. See ihe charter, see. 10, last clause tuel acts of *45, p. 201, 

This clause is not, as suggested by counsel, a mere privilege of the company, to be elaimed 
ar varied, at pleasure; but it presents, also, the question of power in the court, te issue the 
writ, and.of right, in all other persons whose interests might be affected by issuing and en- 
forcing the wiit with unlawful haste. 


The proof of collusion, between Paynter and the company, is very strong. The compony 
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of course, knew its own charter, knew that execution could not be issued till the end of 
three months, knew that Paynter’s judgment was of the 14th of March, (the answer says 80) 
and that execution had been issued upon it before the 19th of April, when the attachment 
was served. And yet the company, without an effort to disembarrass itzelf of the two claims 
voluntarily paid the mony, before the return day of the attachment. This amounts almest 
to proof positive of collusion. 


Brrcu, J., delivered the opinion of the court. 


Gamble having an execution against one Paynter, garnisheed the 
Home Mutual Insurance Company. At the time of the garnishment, 
Paynter had an unsatisfied judgment against the company for a sum | 
greater than he owed Gamble. Upon this judgment he had also taken tt 
out execution, but it appears by a section of the law applicable to that | 
company, that executions cannot issue against them for three months af- 
ter judgment, and that that period had not intervened. The whole 
question, therefore, was and is, was Gamble entitled to the benefit of 
the open legal diligence disclosed in running his garnishee, or could it 
be defeated by the procurement and recognition of an immature and 
illegal execution, which was discharged subsequent to the garnishment? 
The law would indeed be but too justly subject to the reproach of being 
a farce, could its principles and provision be thus evaded or trifled 
with, wherefore, the judgment of the court of common pleas, which 
very properly held the company liable for the amount of Gamble’s debt, 
when it could, so easily have had the pretended execution quashed, is 
in all things affirmed. 
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See Roberts vs, the State, ante, p. 138. 


APPEAL foom the St. Louis Criminal Court. 


STATEMENT OF THE CASES. 


The defendant was charged with being a principal in the seeond degree of murder, in the 
first degree in being present, aiding and abetting Ward in killing Hibler. He was arraigned 
on the 28th of June, 1850, and plead not guilty. 
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\@ At the instance of defendant a severance was granted 14th of August, 1850. 

On the 16th August defendant was put upon his trial, when it was proven in addition to the 
facts proven on the trial of Ward, that defendant and Ward associated much together. Never 
(both) had been seen to do any lawful work. ‘They had been in this city some two months, 
and were nearly always seen together. That defendant and Ward, in the presence of cach 
other had frequently made threats against any officer who would attempt to arrest them; that 
no one officer or no two officers should arrest them; that they would kill any officer who should 
attempt to arrest them; said they had the weapons to do it with, and showed them to other 
persons. That after defendant and Ward had retreated from the officers into the back room 
of the coffee house, defendant tried to rescue or hinder the arrest of Ward by the use of false 
keys or some burglarious instrument opened the back door of the back 100m when the ar- 
test was made; that defendant went out at said door and returned; asked Ward what 
hat! become of his other, (meaning, doubtless, his other pisto!) ; that Ward replied that be 
did not have its that Jones then stepped up to Ward and put his hand in Ward’s pocket and 
then retreated a few steps from War‘ and told Ward to feel in his pocket ; that he went up 
to Ward just before the shooting; that Jones did not leave the house until after the shot was 
fired; that after the shot was fired Jones ran acros= the street and through another coffee 
house and asked the bar keeper to lend him a pistol to defend himsel. with, that he had given 
his last one to Ward; that at the time he opened the back door he had a large bunch of keys; 
that the door that they came in at was locked,and that said Jones unlocked the same. Alter the 
offei.ce the defendant Jeft the city immediately, and was arres'ed in Jouisville, Ky. It was 
also proved that the said principal, Ward, had been convicted of murder in the first degree, ae 
eharged in said indictment. 

The defendant then asked the court to give the jury the following instructions, which were 
refused, and the defendant excepted. 

1. It is the right of every individual to be secure in his person from unreasonable seizure 
and arrest; but constables may arrest without warrant if a felony has been committed, and 
there is good cause to su-pect the accused has committed the felony, or if the person arrest- 
ed is committing a breach of the peace. 

2. Vagrancy is no felony, nor is it a breach of the peace, and the statute of the State does 
not provide for the arresting of a vagrant except on the issuing of a warrant by some justice 
of the peace. 

3. At common law no peace officer is justified in taking up night walkers unless they have 
been guilty of committing some disorderly conduct or suspected of felony. 2 Bk. 4 pt. 292; 
Bac. ab. D. 3, p. 664; 2 Ld, Ray. 1301 ; 3 Inst. 14. 

4. To entitle the ordinances of the city of St. Louis to be received in evidence there should 
be attached to thet acertificate of the register of the said city that they are ordinances, and 
the corporate seal of said city should be thereto affixed, and the jury cannot be infosmed that 
such certificate and seal is attached unless it is read to or by them,or proved by a competent 
witness. 

5. The word “police’’ has three significations: 

First, The first relates to the measures which are adopted to keep order, the laws on clean- 
!iness, health, markets, to restrain any riot, rout, noise or disturbance, and disorderly assem- 
blage. 

Second, To procure to the authorities the means of detecting any attempt to commit crime. 

Tnird, Comprehends the laws, ordinances, and other measures which require the citizens 
to exercise their rights in a particular form; but the powers to make ordinances on he sub- 
ject of vagrancy does not arise under the definition where authority is by the charter giver 
to a city council simply to regulate the police of the city. 

6. A principal in the second degree must be present, aidirg and abetting at the fact or ready 
assistance if necessary, and an abettor must be in a situation where he can actually give aid 
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and there should have been a common design{to effect or prosecute some unlawful design and 
the parties should have eume together and combined for the purpose of effecting that design. 

7. If a police officer acting beyond the scope of his authority, attempt to make an arrest, 
and is resisted by the person he seeks to arrest, and an affray ensues, the officer is killed, 
it will be manslaughter, and not murder in the first degree, 

8. A police officer making an arrest or attempting to make an arrest witho.it a warrant io 
a case where a warrant is necessary and required by law, acts beyond the scope of his author- 
jty and illegally, and is a trespasser, and a citizen upon whom such an attempt to arrest or 
such arrest is made, is justifiable in resisting such arrest, or such attempted arrest. 

9 A police officer acting by command of his superior officcr is not authorized to make or 
justified in making an unlawful arrest by reason of the command of such superior officer. 

10. If the principal police officer is not authorized by law to make on arrest without a 
warrant, he cannot by word of mouth give a subordinate authority to arrest without a war- 
rant, 

11, The chief of police is not such an officer as can under the law legally command a sub- 
ordinate to make an arrest without a warrant in a case where a warrant is by law required, 

12, An ayreement made by Roberts with Marshal Felps or any other person or persons to 
leave the city within a given time, was not binding upon him, and his non-compliance there- 
with ¢oes not fnrnish a legal cause for excuse. 

13. The presence of Jones, the defendant, in the coffee house at the time the officers went 
in to arrest Ward alias Roberts, is ro proof that he, the defendant, was there for any unlaw- 
ful pus pose. 

14. If the jury believe that Jones went out of the house ten or twelve minutes before the’ 
firing of the pistol by which Hibler was killed, and was not in a situa’ion purposely to aid 
snd abet Ward alias Roberts, at the t-mne of such killing, in the doing of some unlawful act, 
the jury should find the defendant not guilty: 

15. Unless the jury believe fiom the evidence that there was a concerted plan and a com- 
mon purpose and agreement actually entered into by Ward alias Roberts aud Jones, to pros- 
ecute some unlawful design, and to resist all opposers thereto, or mutually to resist every at- 
tempt of the police officers to make a legal arrest of them, they sould acquit the defendant or 
find him guilty of manslaughter in the second degree. 

The court gave the following instructions : 

16. If the jury believe from the evidence in the cause that the defendant did aid ida abet 
Jotn Roberts in a wilful, deliberate and premeditated murder of Ephra.m Hibler, as charg- 
ed in the indictment, you will find him guilty as principal in the second degree of murder in 
the first degree. 

17. Itis not necessary to prove the deliberation and premeditation for any particular length 
of time before the homicide took place, and if the jury believe from the evidence that John 
Roberts took the life of the deceased, and that before the killing he said Roberte did malici« 
ously design to commit the homicide upon the deceased, or any other person who attempted 
to arrest him, and also that at the time said Roberts killed the deceased he intended to do the 
deed, and that said killing is not excusable or justi:iable homicide, nor done in the heat of 
passion, and that the defendant did participate in the felonious intent, and did aid and assist 
said Roberts in doing the killing, you wil: find the defendant guilty as principal in the second 
degree of manslaughter in the first degree, 

18. It is not necessary that the defendant should be actually present at the time of the homi- 
éide. If you believe from the evidence that he had been at the house on Almond street just 
before the act of killing tcok place, and did anything in furtherance of such killing, and then 
Jett the house to avoid suspicion, this isan aiding within the meaning of the law. 

19. In passing upon the malicious iutent, it is lawful for the jury to consider the weapons 
used at the time of the homicide and the manner of using them. 

2. If you entertain a reavonable doubt of the gutlt of the defendant, you ought to acquit. 


Zi. If the jury believe from the evidence that the city marshal, in pursuance of ar ordin- 






































ee 






































SUPREME COURT OF MISSOURI, 





Jones vs. State of Missouri. 





ance of the city, ordered the deceased, watchman Hibler and Hohn to arrest said Roberts 
and Jones as vagrants or night walkers, it was lawful for said Hibler and Hokn to make suck 
arrest, and it is no excuse or justification for the homicide that the said watchman had not 3 
written warrant for the purposes of the arrest. 

22. If the jury believe that the witnesses Haller and Royce and Race, or any other witness, 
has wilfully and knowingly testified falsely to any material fact in the case, they are at lib- 
erly to reject the whole or any part of the testimony of such witness or witnesses, inconsis- 
tent with other truthful evidence in the cause. 

To which defendant excepted. 

The jury found the defendant guilty as principare in the 2d degree of murder in the Ist 
degree, and the defendant moved for a new trial upon the following grounds: 

1. Because the verdict was against law. 2. Because the verdict was against the evidence 
in the cause, and against the weight of evidence. 3. Because the verdict was against the 
law and evidence. 4. Because one of the jurors misconducted himself by going to sleep 
while the cause was being argued by the counsel for the defendant. 5 Because the 
court erred in giving to the jury, of its own motion, instructions against the law of the 
case. 6. Because the court erred in refusing to give to the jury the instructions asked 
by defendant. 7. Because the court erred in erasing a portion of, and obliterating one of 
the instructions asked by defendant, and then, after such erasure and alteration, giving it to 
the jury. 8. Because the jury were misled by the inst:uctions given by the court of its 
own motion. Which motion was overruled and defendznt excepted, and prayed an appeal 
and stay of execution; which are granted, and he brings the cause here by appeal. 


Lacxtanp, for the State. 


I, Upon the question of premeditation and deliberation, and the inference of malice from 
the use of a deadly weapon, and the manner of using, and the legality of the arrest, and ite 
effect in this case, raised oy the giving and refusing of instructions by the criminal court 
this court is respectfully referred to the points, authorities and arguments contained in the 
briefs filed for the State in the case of State vs. Ward, alias Roberts. 

II. The court did not err in the instructions given to the jury upon the subject of principal 
in the 2d degree. If the defendent, Jones, was actually or constructively present when any 
portion of the res gesta of the offence was perpetrated, and did anything while so present in 
furtherance of the ecmmon design, he was in law a principare in the 2d degree. Wharton’s 
Crim. L. 28; 1 Hale 439; Fost. 340. 

III. The court did not err in refusing the instructiovs asked for by the defendant in regard 
to the authentication of the city ordinances. The ordinances were read without objection. The 
bill of exceptions shows that no objection whatever was taken to the reading of the ordinan- 
cas. And after the case is closed upun both sides, and argument of counsel concluded, the 
defendant asks the court the ordinances. ‘his court has decided that the party must not 
only object to evidence and except to the ruling of the court, but that the grounds of the 
objection shall be stated; and that ail-of these facts must be shown by the bill of exceptions. 
State Bank v. Merchants’ B. of Baltimore, 10 Mo. 128, and cases there cited. 


. Napron, J., delivered the opinion of the court. 


Jones was indicted for being present, siding and abetting one Ro- 
berts, in the murder of Hibler, a watchman of the city, and was tried 
and convicted. 
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The testimony in the case is the same as in the case of Roberts vs. 
The State, and the instructions similar. The judgment will be re- 
versed and the cause remanded. 





FITZGERALD.§er at. vs. THE STATE, 


1. The admissibility ef testimory, ia all cases, cannot be certainly determined, until all the 
facts are elicited; and, if on the examination of witnesses, incompetent evidence be 
admitted, but afterwards excluded by proper instructions, it is no ground of error. 


2. If a person, who is a material witness for the defendant, is jointly indieted with him, and 
there is no evidence, or but slight evidence, against him, the proper practice is to apply 
te the court to permit the issue as to the intended witness, to go immediately to the jury, 
‘and, if found not guilty, he may then be sworn as a witness. 8 Mo. R. 26. 


3, Whether persons jointly indicted shall have separate trials, isa matter of discretion with 
the court; and unless some reason, to the contrary appears, it will be presumed to have 
been soundly exercised. 


APPEAL from St. Louis Criminal Court. 


Waicut & Sureve, for plaintiff in error. 


I. The attenticn of the court is directed to the evidence in this case, and we think we may 
safely say, t0 laras some of the defendants are concerned, that there is not sufficient evi- 
dence to sustain the indictment, amd that the jury had utterly failed to distinguish in the ap- 
plication of the testimony. The trial of this cause took place on the 28th of Jan , 1850. 
On the 13th of Jan., 1850, a motien for a severance was filed. in writing by two of the de- 
fendants, Thomas and Ward. This motion was overruled by the court. The defendants 
insist that they should have been alloweu t» sever. Though il is discretionary with the 
court to allow separate trials to persons jointly impleaded, yet this court will see that the 
diseretion vested in the lower court is soundly exercised; and in all felonies it is a sight Stat. , 
Rev. Mo. sec. 23, p. 881. 

If, Although no motion in arrest was made after the verdict in the case, the court is re- 
quested to look into the indictment. ‘Ihe supreme court decided in the case of Hamuel vs. 
The State, 5 Mo. R. 260, that they would look into the validity of an indictment whether 
motion in arrest was made or not. 

The indictment in this case, by its very terms, alleged a substantive and distinct offence to 
have been comm tted. It is, therefore, no conspiracy to do the thing charged, but the offence 
is actually perpetrated; and consequently the attempt is merged in the commission. See 
Wharton Cr. Law, p. 489. 

When even the conspiracy is consummated, and the eence done is greater than the cone 
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spiracy, the lesser s merged in the greater offence. Conspiracy is but a misdemeanor, but 
telony when perpetrated—and so punished, 

III A conspiracy must be established atiunde, before the declarations of defendants can be 
introduced by the State, at least before the declarations of one defendant can bind his co- 
defendsnts, who are not present. See Wharton’s Cr. Law, p. 188, 492-3-5; 2 Sta:k., pages 
26, 233 and 5. 

The court in this case permitted the prosecutor to give in evidence conversations with one 
of the defendaats, Fitzgerald, and refused to instruct the jury that these conversations did 
uot apply to the other defendants, unless a common design to cheat was first made out. 

This common design and confederation, we kuow can be gathered from the acts and say- 
ings of the parties, but the declarations of one cannot be used against the others until this 


is done. 
IV. Where no evidence, or but slight evidence, is offered by the State against one of seve- 


ral defendants jointly impleaded, that defendant is entitled to the opinion or verdiet of the 
jury as to his case, even though the avowed otject be to use his testimony in behalf of ether 
defendants. Rucker vs. Eddings, 7 Mo. R. p. 115; Brown vs. Burrows, 8 Mo. R. p. 26; Gar- 
rett vs Tie State, 6 Mo. R. p. 1. 

The evidence does not involve Ward, (one of the defendants,) who asked that his case 
might be passed upon. He was acquitted by the jury afterwards. His name is not mentioned 
in the case, in connexion with the transaction. The prosecutor was only introduced to him 
as a Quaker’s son from Philadelphia—fact not traversed, and implying, certainly, no discredit 
in itself. 

V. The last point raised in this case 1s the error of the court below in giving improper, 
and refusing proper, instructions. The court will observe that some of the instructions 
asked for by the defendants, were upon the same points upon which the court gave instruc- 
tions upon its own motion, but the language of these instructions of the court differed ma- 
terially {rom those asked by the defendants, and said instructions do not supercede the pro- 
priety u! those asked for by the defendants. The points already presented in the case, and 
the record it-elf, it is conceived, show the propriety, legality and application of all the 
instructions asked for by the defendants, not one of which was given by the court—or 
substantially given by the court cz mero motu. 

All of which is respectfully submitted. 


Lacx.anp, for the State. 


1, The court committed no error in refusing the separate trial asked for by the appellants. 
lt is a matter of discretion with the court, made so expressly by statute. R. S. p. 881, sec. 
23. There was no reason for it, and unless the contrary is shown, which is not in this case, 
the court will presume that the vested discretion was soundly exercised. No authority is 
supposed necessary. 

II. The court was right in not excluding the declarations of one defendant until combination 
and conspi:acy by all was shown aliunde ‘The court could not be called on in a case of con- 
spiracy to measure the application of each sentence as it was uttered by a wiine-s. 

IIf. There was no error in allowing the State to read from the preliminary notices which 
had before been put in evidence by the appellees The bill of exceptions does not show that 
anything hurtful to the defendant was read. hat should be shown before the the court will 
so determine. It must have a basis for its j1dgment which the record in this case does not 
give. 

IV. The instructions for the State were all law and properly given, and those asked b« the 
appellan's and refused were not law, and were, therefore, properly refused. 

V. There was some evidence against the defendant, Ward. The court should only allow 
the jury to pass on one defendant, when there is no evidence against him. 
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Bircn, J., delivered the opinion of the court. 


The defendants were indicted for a conspiracy and confederation to 
cheat and defraud one Simpson ot five half pipes of brandy, upon the 
trial of Which one of them was acquitted and the other four convicted. 
In the course of Simpson’s examination as a witness for the State, the 
court was verbally requested to instruct the jury that the declarations 
of Fitzgerald (which the witness was detailing) were not evidence 
against the other defendants, who were not present at the time, to which 
the State replied that it would not be claimed as evidence unless a com- 
bination was shown. ‘ The testimony was admitted” by the court, on 
the ground that if no concert and combination was shown among the 
defendants, the instruction would at the proper time be given to the ju- 
ry. This the defendants excepted to, and rely upon as error. 

As in cases of tiiis nature it is laid down as being at least within the 
discretion of the court to permit such en invasion of the more usual 
method of introducing such declarations as those complained of, as may 
promote the convenience of the examination, and ‘thus facilitate the ul- 
timate elicitation of all the facts which may be received and acted up- 
on as testimory, the court is rather to be commended than otherwise for 
having, in the case before us, reserved its instructions until all the facts 
were before it. 

Amongst the instructions then given, one was, “that the declarations 
of Fitzgerald, or any other person, not made in the presence of, or ac- 
quiesced in by other defendants, is no evidence agzinst such absent de- 
fendants, until concert and connexion is established between the de- 
fendants to obtain the property,” &c. This, it seems to us, was at least 
a sufficiently lenient declaration of the law, leaving the issue upon the 
allegec’ conspiracy, to be found by the jury upon other at least concur- 
ring testimony, and that unless or “ until” they so found that fact, (at 
least presumptively) the declarations of Fitzgerald could not be evi-. 
dence against his alleged confederates. The rule is, that when the ag- 
zregate of the testimony is such that declarations like those complained 
of may be regarded in the nature of concurring acts, in the course of a 
conspiracy otherwise presumptively established, they may be permitted 
to enter into the estimate and finding of the jury, but not ‘antil’’ then; 
and as it would be unreasonable to suppose that the jury could have 
understood the instruction in a stronger sense than that, the verdict 
and ‘judgment should not be disturbed for any error sileged in that res 
spect. 

We find in the record that previous to the day of the trial, a motion 
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was filed in behalf of two of the defendants (Thomas and Ward) to per- 
mit them to sever in their defence, and that it was overruled. Subse- 
quently, upon the trial, after the testimony was closed, the counsel of 
the defendants asked that the jury be permitted to pass upon the case 
of Ward, for the purpose of using him as a witness for his co-defendants, 
and this, also, was refused. As Ward was acquitted, and is not a par- 
ty to the appeal here, the action of the court in its final refusal to let his 
ease b passed upon seperately, with a view of using him as a witness 
for the others is all that need be now considered. Indeed, according 
to one view of the case, muéh the same discretion should be exercised 
by the criminal judge in the one case as in the other, the only object in 
view (here to be considered ) being the same in both cases. 

It was laid down in Bedder’s case (1 Sid. 237; Hank. P. C. b. 2, C. 
46, sec. 98) that such of the defendants in an information against whom 
no evidence has been given may be witnesses for the others; and in 
Frazer’s case (1 McMal. 56) the practice was established to appiy to 
the court, in such cases, to permit the issue as to the intended witness, 
to goimmediately to the jury, and if found not guilty that he would be 
a competent witness. This is believed to have been the limit, under 
the English practice, in cases of persons jointly indicted as these were. 
In a case not strictly analogous, (Brown vs. Burrus, 8 Mo. 26) our own 
court signified that the practice should be ex‘ended to cases where 
there was but “slight evidence.” 

The case before us falls within neither of these designations. Ward 
was introduced to Simpson by Fitzgerald and ‘Thomas, and the three 
introduced their intended and ultimate victim to another person, who 
readily offered to buy, as Ward and the others had previously “one, 
but (like all the rest) had no money. How Ward came to be apparent- 
ly dropped, or at least to keep out of sight during the sabsequent and 
closing scenes of the swindle, is left to inference alone, and that infer- 
ence (it is but too apparent) was anything but favorable to his ‘itness 
asa witness. His part of the conspiracy may have been to know just 
enough about the transaction and the parties to swear his confe:ierates 
clear. At all events, and notwithstanding his acquittal, this court does 
not disapprove the discretion and the firmness which was exercised by 
the criminal judge, in resisting all the steps which were reso:ied to 
With a view of qualifying him as a witness. 

Concurring the refusal uf the court to permit the defendant, Thomas, 
to sever upon the trial, the objection is sufficiently answered in the brief 
which hes heen filed for the State. It is also considered that the State 
has prog erly enough replied to the objection which has been raised con- 
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curring what was read from the preliminary examination before the jus- 
tice, so that whether the offence of conspiracy to cheat and defraud a 
citizen is merged by successfully carrying that conspiracy into effect, 
is all that remains to be here considered. As the first count in the in- 
dictment charges both offences, (if indeed the latter be a distinct of- 
fence, instead of the consummation or evidence of one, ) it might be suf- 
ficient to reply that the jury found the defendants guilty of the former 
only. The better answer is, however, that as the offence of cheating 
is but a misdemeanor at common law, and as our statute is otherwise 
silent upon the subject, the conspiracy and the consummation of it in 
this case are, at the worst, but offences of the same general grade, in 
reference to which there can be no legal merger. 4 Wend. 265. 

Upon the whole case, therefore, the judgment of the criminal court is 
affirmed. 





MICHAEL SUNDAY vs. STATE OF MISSOURI. 


1. If a defendant relies upon a plea in abatement, he must plead it before putting in the plea 
of not guilty. If he wishes to test the validity of such a plea, after having pleaded not 
guilty, he must ask leave of the court to withdraw the plea of not guilty, and file his 
plea in abatement. 


2, The plea in abatement was for misnomer. The indictment was against “ Michael Sunday, » 
and the name set out in the plea “ Michael Sontay.”” Wilkerson vs. the State, 13 Mo. 
R. 91. 


APPEAL from St. Louis Criminal Court. 


Michael Sunday; in proper person. The appellant hails from Germany, where he came 
into the world, bearing the ancestral name of Sontag, which, translated from the Teutonic 
into Anglo-Saxon, means Sund:y. By the lat'er name he has been impleaded in the 
criminal court, that tribunal claiming the right to re-baptize him in English. Of the legality 
of such a proveeding he is dubious. A Dwtch wood-chopper has a Celtic pride in his patri- 
onymic,and insists that the power which would seek to divest him of it is of a price with 
that which would despoil a Highlander of his breeches. At the unprecedented liberty thus 
taken with his name, he was, as became him, indignant. He gave vent to his indignation in 
the form ofa plea of misnomer, asseverating that he was not Sunday but Sontag. That if Sunday 
bad been guilty of any illegal actings and doings, Sontag had neither act nor part in them, 
nor was he willing in his siead to become a denizen of the Penitentiary. His plea, thus plain 
and mpregnable, vr not even treated with the decent ceremony of areplication, but was sum. 
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marily erased ; against which he entered his solemn protestation, and now reiterates the same 
before this court, where he trusts the laws of human nomenclature are held in more reverencry 
and his complaint meet with better luck. The appellant is advised of a legal principle called 
idem sonans which protects a man who has a name, and thinks it worth keeping. If this be 
so, Sunday ne more sounds like Sontag than it sounds like Sabbath or Lord’s day, or Dies, 
Dominicus; all these may indeed be idem significans, but if they are idem sonans his ears de- 
ceive him so badly that he gives up all pretentions to know the difference between sounds, 
and could not tell a cough fron a sneeze, ‘To all who set any value on a name, this new idea 
of wdem significans is alarming. If by virtue of it Sontag may be made Sunday, there is no 
similar desecration for which it may not furnish a pretext. Not to go far for illustrations, 
Lackland might be held rectus in curia as Baron Vide Poche, and Colt as Nebuchadnezzar or 
Grass-eater. 

The appellant submits that having tencered an issue by his plea, he is entitled to have it 
tried, in which he is ready to verify that by one name he has had his being, moved and lived, 
and by it he hopes to die. 


Lack.anp, attorney for the State. 


The court did not err in sustaining the motion to strike out the plea in abatement. 

I. Because the defendant had no right to file a dilatory plea, after having pleaded the gen- 
eral issue, without leave of the court first had and obtained. In this cause the plea in abate- 
ment was filed, and no notice given until a portion of the jury was sworn. If this practice be 
allowed, it will operate to the end of swindling ,ustice. A party is indicted by a wrongname 
or by one name, and isaiso known by another; he comes in and pleads the general issue, finds 
no fault with the name, has witnesses all ready, and just before going into trial he files a dil- 
atory plea and thus forms an issue to suit his testimony, and the State must consequently go 
into the trial of an issue utterly unprepared. 

The law, I take it, is well settled that courts look upoa all dilatory pleas with jealousy 
and will not allow a plea of general issue or other plea to the merits to be withdrawn to 


_ give place to a dilatory plea when moved so todo. Much less it seems to me will they allow 
“a defendant to file his dilatory plea after having filed a plea of general issue or plea to the 


merits, when that plea is filed with notice, or consent of court. 

‘A dilatory plea must be stated at the time the priscner is arraigned, and before the plea 
of not guilty is made.” 1 Chitty, 422, 438; Fash 41; 1 Black. Rep. 4; 2 Burr, 1810; 2 Hale, 
219, Cro, C. C. 9. 

This court eannot see whether the court below erred in overruling the motion for a new 
trial, as neither the evidence nor the instructions are set forth in the record. 

The court did err in overiuling the motion in arrest. The indictment was good. See 
Jennings vs. State, 9 Mo. R., 862. 


Ryanp, J., delivered the opinion of the court. 


The defendant below, appellant here, was indicted, by the grand 
jury in St. Louis county, for stabbing one Henry Long, on purpose and 
of his malice aforethought with intent to kill. The indictment cone 
tains three counts, and is drawn under the 34, 37 and 38 sections of the 
2nd article of the act concerning crimes and punishments. This in- 
dictment was returned into court on the 14 January, 1850; on the 19th 
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of the same month, the defendant was arraigned and plead not guilty; 
the case was then set for trialon the 13th of February, 1850. On 
which last mentioned day, the defendant, without withdrawing his plea 
of not guilty, and without any motion to the court for that purpose, 
and without any permission from the court, filed his plea in abatement, 
alleging a misnomer, that his name is “Mechael Sontag.”? No notice 
was taken of this plea, nothing said about it until the jury was partly 
sworn and impannelled. It was then for the first time discovered by 
the circuit attorney, who moved the court to strike out said plea. 

This motion was sustained by the court, the plea was stricken out, 
aud the jury which had beenin part made up, was then completed, and 
the case was tried upon the plea of not guilty. The jury convicted 
the defendant, finding him guilty under the Jrd count in the indictment 
and assessed his punishment to three years imprisonment in the State 
Penitentiary. The defendant excepted to the action of the court sus- 
teining the motion of the circuit attorney to strike out the plea of 
misnomer. 


The criminal court commuted the punishment assessed by the jury 
as to “time”? by changing it from “three years” to “two years.” 
The defendant moved the court for a new trial, which motion was 


overruled. 


We will not notice this motion, as the defendant has not thought 
prudent to preserve, by the bill of exceptions, the testimony given to 
the jury on the trial or any part of it, or any instructions given by the 
court, or refused. 


The defendant then moved in arrest of judgment, assigning as rea- 
sons therefor: 1st. The insufficiency of the indictment. 2nd. Because 
the court erred in striking out plea in abatement plead by the de- 
fendant. 3rd. Because all the proceedings in this case are irregular 
and defective, so that no legal judgment can be rendered against him. 
This motion was likewise overruled by the court. The defendant ex- 
cepted, and prayed an appeal to'this court, which was granted and all the 
proceedings to execute the sentence stayed until the judgment of this 
court is had upon the case. The main point relied upon by the ap- 
pellant’s counsel, for a reversal of the judgment below, is the action of 
the court in sustaining the motion to strike out the defendant’s plea of 
misnomer. Indeed, in his brief, he does not call our attention to the 
indictment. We have looked, however, into the indictment, as its in- 
sufficiency and defectiveness were assigned as rea-ons in arres. of the 
judgment. We think the indictment substantially youd, and that there ig 
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ng reasons sufficiently apparent why the judgment should be arrested, 
on the face of said indictment. 

There is nothing wrong in the action of the court in striking out the 
plea of misnomer. ‘The defendant should have relied on his plea in 
abatement at first, by then pleading it, instead of pleading not guilty: 
or if he wished to test the validity of his plea, after having pleaded not 
guilty, he should have moved the court for leave to withdraw the plea 
ot not guilty and for permission to file his plea in abatement. This he 
railed to do, and he has no reason to complain, that the court uncere- 
moniously cut out his plea thus improperly filed. This view of the case, 
renders it unnecessary for us to notice the plea offered in this case 
with regard to its merits. We will barely referto the case of Welker- 
~on vs. the State, lately decided by this court at Jefferson city, and the 
authorities therein referred to. 

Upon the whole, we find nothing in this case requiring the interfer- 
-ace of this court. The judgment of the criminal court is therefore 
ailismed. 


BENJAMIN BOONE et at. vs. JAMES D. MOORE. 


1. A decision of the board cf commnissioners, confirmed by the act of Congress of July 4th 
1836, in favor of the Jegul representatives of the original claimant, is a confirmation to 
an assignee, filing the clan before the recorder of land titles, fer comfirmation, 


», A deed to the heirs of a man deceased is valid. Jd certum est quid certum reddi protest, 
APPEAL from St. Charles Circuit Court. 


CAMPBELL, GLover & WELLS, for Plaintiffs. 


1. The confirmation of this tract of land was to the man who exhibited itto the boerd of 


commissioners as his property ad procured its confirmation, snd not to David Cole the origin- 
al grantee who bol long befi re perted with the title, and never set up any claim to it. See 
Risse! vs. Penrose’s heirs, lately decided by the Sup. C. of the U.S. 

iI, It was not necessary ‘or the nlaintiffs to produce the otiginal papers constituting the chaio 
of title from Cole to Ric!-a:dson, but for the purposes of this suit it was sufficient to pro- 
duce the confirmation procured at the instance and for the benefit of Jesse Richardson, and 
the conveyance from Richardson and wife to plaintiffs. 

iI. The copies of the deeds from Cole to Mackey, and from Mackey to Richardson were 
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’ read to the jury without objection, and do make out a perfect chain of title from Cole tc 
Richardson, 
> 1V. The instruction given by the court tothe jury was not warranted by the testimony 


given in the cause. 


V. The instruction given by the court is too broad, and takes the whole case from the jury 
and leaves nothing for them to decide. 

VI. Theevidence shows that the defendant claimed the land under Zachariah Moore, as 
i his administrator, who held it by virtue of a tit e bond from Richardson and wife—that Z. 
2 Moore had assigned the title bond to John W. Boone, the father of the plainliffs, and, that 
in conformity to that title Lond assignment, Jesse Richardson and wife conveyed the land to 
said John W. Bgone.$ Under these circumstances, 1* appears that both parties claim 
’ the title derived from Z. Moore, and that the title of said Moore was divested in favor of saii! 
C Boone; and thus the defendant is precluded from going beyond the title of said Z. Moore, 
7 and he has given no evidence to impair the validity of the assignment from Z. Moore to John 
W. Boone, and the deed from Richardson and wife to plaintiffs. 

In this cause it appears, that the land was confirmed at the instance and as the property of 
of Jesse Richardson, assignee of James Mackey, who was assignee of David Cole. The Jand 
a was granted to Dav. Cole in the year 1798—the evidence shows tht he cultivated it. The 
deed of transfer from him to Mackey is dated in July, 1799, and it-does not appear that Dav. 
Cole ever afterwards set up any claim whatever to this land; he took no stens to have it con- 
firmed, but long before the transfer of Louisiana to the U.S., he had ceased to be the owner or 
claimant of said land. He obtained the Jand in St.Louis district, conveyed to him by Mackey. 
and with it he appears to have been fully contented, and to have left the land now in contro- 
versy to his assignee, In September, 1803. the land was sold by Mackey to Jesse Richarc™ 
son who thus became the owner ‘hereof, before the country was transferred to the U. >. 
When the U. S. became the owner of the country, the land in controversy was the property 
of Jesse Richardson, and he was the person to whom the government was bound to confirr: 
the same. In the year, 1805, the survey of the land was made by Mackey, at the reques: 
and asthe property of Jesse Richardson, and on the survey it is marked as the property of sait 
Richardson Neither Cole nor Mackey ever set up any claim to the Jand afier the transfer+ 
. inade to them, and mackey afterwards surveyed the same as the property of Richardson, ar.4 
i : appeared before the first board of commissioners as a witness in behalf of Richardson, tl e 

claimant. 

From the proceedings of the boazd of commissioners it appears that Jesse Richardson was 
the first and only claimant of the land—that he exhibited it to the board, claiming it as as- 
signee of James Mackey, the assignee of David Cole—that with it he exhibited the original 
petition and concession—the certificate and part of survey made at his instance in 1805—a 
copy of the deed from Cole to Mackey, made in 1799 and of the deed from Mackey to Rich- 
ardson in 1803, and that the proceedings were conducted and the evidence produced in the 
name of Dav. Cole. From the whole proceedings it eppears, that Jesse Richardson has been 
the sole claimant of the property in cont:oversy from the time that the country was trans. 
ferred tothe United States, to the time of 1ts confirmation, and that neither Cole or Mackey 
pretended to claim the same. [t was acted upon by the boards cf commissioners at the is- 
stance, and as the property of said Richardson. When confirmed to Cole or his legal rep- 
Yesentatives, under such circumstances, the confirmation enures to the benefit of Jesse R., 
and the property becomes his absolutely. 

From the testimony it alsoappears, that on the 24th day of December 1810, Jesse R. exe- 

ented a title bond for said land to Z. Moore, and that said Z. Moore on the Srd day of July: 

1822, did assign said title bond to John W. Boone, and that after ‘he confirmation, the heirs 
- of John W. Boone did pay to said Jesse R. and wife eight hundred dollars, the purchase 
money of said land, and did obtain from them a deed of conveyance. 





‘The title bond, assignment and deed last named, were all read in ev'd sce without objec- 
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tion; and under such circumstances, the circuit court committed a gross error in instracting 
the jury that the plaintiffs could not recover on the evidence produced. 

Notice of this claim, togefher with the survey and documents, must have been filed prior 
to the Ist of July, 1808, in conformity to the act of Congress; for the first board of commis- 
sioners, and also the board of commissioners appointed under the act of congresso* 9th July, 
1832, were expressly limited to such claims, and no board of commissioners was authorized 
to act onany claim of which notice had not been thus filed withthe recerder. The commis- 
sioners in the discharge of their duty cannot be presumed to have acted on any claim not thus 
filed with the recorder, and in their general repoit they stated that they had not acted on any 
claims except those of which notice was given. No person ever appeared before the com- 
missioners to exhibit tis claim, except Jessee R. No other person ever asked them to con- 
firm, and he is the an who is protected by the treaty and laws under qt, and he is entitled 
to the full benefit of the confirmation. Neither Cole nor Mackey ever set up any claim to 
the land in question. or asked for its confirmation, and the confirmation should not be con- 
strued to enure 'or their benefit: See Exec. Doc. of 1835-6, p. 63, decision No. 103 also, de- 
cisions 7, 15, 33, 69; 6 Peters’, p. 766; 2 Peters’, p. 458; 2 Howard's, p. 284. 

Additional 

I. The copy of deed from Cole to Mackey having been read without objection, was no 
evidence and cou!d not be disregarded legally by the court, and the same is true of the deed 
from Mackey to Richardson. 

II. The said copies of deeds were Jegal and proper evidence. It was required by jew to 
be deposited in the office of the recorder of land titles, and was duly certified by him: Kev. 
C., 1845, p. 468, sec. 11; also, 2 How., 316; 2 vol. Civil C., Louis 348, 350. 


III. The copy of the deed from Cole to Mackey was legaily proved by the certificate of 


James Mackey appended to the same as commandent of the post of Sai-t Andrew. 

IV. The copy of the deed of Mackey to Richardson was legal evidence by the certificate 
of F. R. Conway, so that there was no valid objection to the reading the cupies offered a sec- 
ond time, except th:.t the same matter was already in evidence. 

VY. The continued, uninterrupted possession under these deeds and the other circumstances 
proved. were sufficient to warrant the presumption of the extinguishment of the rights ¢ { 
Cole and Mackey of themselves: 2 How. 316; { Wheat. 292. 

VI. The defendant faving entered under Z. Moore, and as his administrator, who wasa 
mere tenant under Richardson, having had no deed for the land but only an executory agree- 
ment from Richardson, was estopped to deny his title which had passed to the plaintiffs: 5 
Mo. R., 394; 2 Howard, 316; 2 Mass. R., 242; 7 Mon., 649; Adam’s Eject., p. 50, 51— 
note (7.) 

VII. The defendant may have had an actual occupation of part of the premises, but there 
was no evidence showing that his possession was adverse, and if it was it did not last twenty 
years, and was abandoned in 1844, by which act his only occupation on the tract was that 
which he held under the plaintiffs title. 

VIII. The court conseqnently erred in deciding that the plaintifs below could not recover. 

IX. If the presumptions of law are, that Z. Moore was not dead at the time of the execu- 
tion of the deed by Richardson to his averred assignee as contended by Mr. Coalter, still, as 
that point was not made in tue circuit court, the judgment ought to be reversed and the cause 
sent to that court, where, if the point be made, it may be met with evidence, showing Moore’s 
death prior to the execution of the deed. 


Coatter, for defendant in error. 


I, It is clear that this instruction, (“that the plaintiffs were not entitled to recover’’) js 
correct, if either of the two deeds offered in evidence by the plaintiffs were properly regis- 
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tered by the court; or, if the deed from Richardson and wife to the heirs of John W. Boone 
was inoperative and void, a seach of these deeds constitutes a necessary link in the chain of 
title, and the failure of either would render the instruction correct. Ist. Asto the deed from 
David Cole to James Mackey. I contend that it is clearly inadmissible on general princi- 
pies—there being no proof whatever, offered of its execution, and the deed not even purport- 
ing to be an original, but simply a copy. If it can be admitted at all, (not being admissible 
on general principles) it must be because it comes under some provision of our statute on 
the subject of evidence, and a clear examination of that statute will show that under none 
of its provisions, is saiddeed admissible in evidence. Secs. 10, 11, 12,13 and 14 of chap, 59, 
of the Rev. Code of 1845, being the act concerning evidence, page 466, are the sectiuns most 
nearly applicable to such a case, and it will be seen, that they do not cover the case. This 
deed is merely acopy, and purports to be nothing else. If the original had been deposited 
in the office of the recorder of St. Charles county, where, by law it belongs, then a copy cer- 
tified by said recorder, would be evidence by virtue of sec. 13 of the above recited act, and 
not otherwise. 


The same remarks will apply to the deed from James Mackey to Jesse Richardson and wife. 
There remains now to be examined, the deed from Jesse Richardson and wife to the heirs of 
John W. Boone. 


This deed was read without objection, and an object.on to ils being read would not have 
been well taken, because it was properly acknowledged, and therefore entitled to be read in 
evidence; but it may be examined as to its effect, and if found to be inoperative or void, then 
the instruction given by the court was well given. 


The motion for the instruction, that the plaintiff could not recover on the title shown by 
him, raises the question of the effect of all the deeds shown by tie plaintiff, and if any one of 
them was properly excluded from the jury, or inoperative, then the instruction was well 
given. 

Ii. Icontend that the deed to John W. Boone’s heirs was inoperative and void for uncer- 
tiinty. This deed purports to have been executed on the 21st of February, 1831, “to the 
heirs of the estate of John W. Boone, deceased, and assigns.” I quote the words of the deed. 
‘There was no evidence before the court, that at that date John W. Boone was not still alive, 
and as the presumptions of law are always in favor of life, then J. W. Boone at the date of 
that deedmust be taken to be alive, and being alive could have no heirs, in the legal accep- 
tation of the term, for the maxim is, “‘Nemo est hers viventis ”” 

For these reasons then, that the two deeds abovegmentioned were properly excluded, and 
the deed to Boone’s heirs inoperative, the instruction of the court was rightly given. 


If this court finds that Iam right in either of the positions taken with regard to the deeds, 
then the instruction was rightly given, for each is a necessary link in the chain of tille of the 


plaintiffs, aud any one failing, the plaintiffs’ case must fail. 

If it should be contended, that the confirmation was a confirmation to Ri:hardson, to that 
I reply that this is a confirmation by act of congress, which act was passed in reference to a 
report of commissioners, and as the said act refers to the report, it is the same in effect as if 
the report was imbodied in the act of Congress. In order then to find what is confirmed, and 
to whom, we must refer to the report, and on doing so we finc'that the board are unanimously 
of opinion that four hundred acres should be confirmed to :David Co’'e or his legal represen - 
tatives, according to the concession, thus giving no opinion agto the validity of mesne con- 
veyances, but leaving it to be settled by the courts, who are the legal representa‘ives, sim- 
ply recommending for confirmation the original claim. This is certainly a sound view of the 
case, but if the court should be of adifferent opinion, and think that this is a confi:mation to 
Richardson, still the question remains about the validity of the deed {from Richardson to 
Boone’s heirs, and this being void, the plaintiff is not entitled to recover. 

As to the principle, that a grant to the heirs of a person not shown to be dead is void, a 
referenc. {> authorities ie hardly necessary; but Ifrefer the court to 8 Jonson’sRep. p. 385; 
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Jackson ex dem, Cooper vs. Cory, where it is decided, ‘That a grant to be valid must be to 
a corporation, or to some certain person named, who can take by force of the grant, and 
hold in his own right, or as atrustee. In 1 Johnson, p. 73; Hornbeche vs. Westbrook, it 1s 
held that a grant to the inhabitants of a town not incorporated, is void. 


Naprton J., delivered the cpinion of the court. 


This was an action of ejectment, brought by the heirs of John W. 
Boone to recover possession of a tract of land in St. Charles county, 
containing about three hundred and twenty acres. The plaintiffs’ title 
was derived from a confirmation under the act of July 4, 1836. Their 
title papers were the following: 

1. The report of the board of commissioners, by which it appears 
that in November 1833, the claim of David Cole to four hundred ar- 
pens of land, according to the concession, was confirmed to said 
David Cole or his legal representatives. The concession was made in 
1798 and was surveyed by Mackey in 1804 or 1805. The claim was 
filed before the Recorder of land titles in 1808 by Jesse Richardson, 
assignee of Mackey, assignee of Cole. The transfers from Cole to 
Mackey and from Mackey to Richardson were produced before the 
old board and filed. ; 

2. A title bond from Jesse Richardson to Zachariah Moore, and an 
assignment of the same to John W. Boone. By this Richardson 
obliged himself to convey the tract in question to said Moore, so soon 
as it was confirmed—upon the payment of $800. 

3. A copy of a deed from Cole to Mackey, admitted to have been 
received from the office of the recorder of St. Louis county—and a 
copy of a deed from Mackey to Richardson and wife, with evidence 
t}:at careful search for the original thereof had been made without 
success in the recorder’s office of St. Charles and St. Louis, in the 
office of the United States District Court at Jefferson City, and United 
States Circuit Court at St. Louis, and the United States Surveyor’s 
office at St. Louis and among the papers of Jesse Richardson and those 
of Luke E. Lawless, the attorney who obtained the confirmation. These 
two papers were rejected. 

4. A deed from Richardson and wife to the heirs of John W. Boone. 
This deed was dated 21st February, 1837—it conveys to “the heirs of 
the estate of John W. Boone, deceased, and assigns forever,” the tract 
of land confirmed to Richardson, assignee of Mackey, &c. 

Upon the close of the plaintiffs’ evidence which consisted of the title 
papers above described and some oral testimony relating to the occu- 
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pancy of the land, the circuit court at the request of the defendant’s 
counsel instructed the jury that the plaintiffs were not entitled to recover. 
Thereupon the plaintiffs took a non-suit, and to set aside the non-suit is 
the object of the present writ of error. 

The first-question which the record presents arises from the exélu- 
sion by the circuit court of the two copies of deeds from Cole to Mac- 
key, and from Mackey to Richardson. If the confirmation made by the 
act of Congress of July 4, 1836, was to Richardson, and not to the le- 
gai representatives of Cole, the admissibility of these copies is an im- 
material question. We understand the Supreme Court of the United 
States to have distinctly decided this question in the case of Bi8sel vs- 
Penrose, (Dec. term, 1849). That was a claim for 4000 arpens of 
land by the five sons of Vasques, one of whom, Benito, had assigned his 
claim to his proportion to one Rudolph Tillier. The whole claim was 
rejected by the old board of commissioners, but in 1833 it was confirm- 
ed by the second board. The name of Rudolph Tillier does not appear 
in the proceedings of the last board. The following is the decision of 
the board, as confirmed by act of Congress : 

‘¢The board are unanimously of opinion that the claim ought to be 
confirmed to the said Benito, Antoine, Hypotite, Joseph or Pierre Vas- 
ques, or their legal representatives, according to the concession.” 

This decision was held to be a confirmation to Rudolph Tillier, who 
filed the claim before the recorder, and sought its confirmation before 
the first board of commissioners. 

Whatever may be thought of the grounds upon which this opinion is 
based, it will hardly produce any practical injustice, unless in rare ca- 
ses*' Mr. Justice Nelson appears to place the decision on the case of 
Strother vs. Lucas, and the usages of the Land Office. The case of 
Strother vs. Lucas must admit of a very latitudinous construction, if it 
can be applied to such confirmations as these, and the practice of the 
Land Office, as referred to by the learned Judge (2 Land Laws p. 747, 
752) up to the period of Mr. Attorney General Bates’ opinion in 1838, 
1043, is decidedly against such a construction. 

It would be a labor neither justifiable nor agreeable to enter into a 
full examination of this suhject, in the present case. The whole subject 
was fully and ably discussed in the case of Tison vs. Labeaume, and I will 
give my views in that case upon the act of 1816, where a similar ques- 
tion arises. ~ | 

In the case now before the court, there is no conflicting title, and the 
application of the decision in Bissell! vs. Penrose is appropriate and 
just. 
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It is suggested that the instruction given by the circuit court may be jus- 
tified upon the ground that the deed from Richardson and wife to “the 
heirs of John W. Boone, deceased,” was inoperative. We dv not soun- 
derstand the law. A deed to the heirs of a man deceased is valid. Jd 
certum est quid certum reddi protest. Tle presumption of law would 
be in favor of sustaining the deed, if any presumption at all is to be in- 
dulged. There was, however, proof in this case, showing who the heirs 
of Boone were, and although the time of Boone’s death was not directly 
proved, there was certainly some evidence indirectly bearing on that 
point. It was a question for the jury whether Boone was alive or dead 
at the time of the execution of this deed. 

Judgment reversed and cause remanded. 





YOUNG vs. INGLE & SCRIBNER. 


1, A person taking possession of real estate, under a parol contract of purchase, and receiv- 
ing notice to quit on the same day of, but before the service of a summons upon him, is 
not guilty of an unlawful detainer, in holding over. 


2. A tenarey at will cannot arise, without a grant or contract, denoting permission to occu- 
Py: 


ERROR to Marion Circuit Court. 


Anperson & Lipscoms, for plaiftiff in error. 


1. The court erred in giving defendants instruction. 

2. The court erred in reftsing plaintiff's instructions. 

3. The court erred in overruling motion for new trial. 

4, That defendants were tenants at will. Sec. ist, section of acts, “Frauds and Perjuries.”’ 
R. S. 1845. 

5. That an estate “at will” in lands is the smallest anc most insignificant known to the law 
and can be terminated at any moment by either Jandlord and tenant. Blackstone, 2nd book, 
145-6. 

6. That defendants being tenants at will, plaintiffs had a right to possession after giving them 
reasonable notice to quit. 4 Kent. 115; Blackstone, 2nd book, 145. 

7. That the notice given in this case is sufficient. 

8. The estate of defendants terminated the instant said notice was served upon them, and 
from that moment they held over wrongfully and unlawfully. Blackstone, same book and 
page. 

9. That if the notice of plaintiff terminated the estate of defendants and from that moment 
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they held over wrongfully and unlawfully, then forcible and unlawful detainer is the proper 
remedy. 

10. If this is not the proper remedy, then by means merely of the delay attendant upon the 
remedy in the circuit court an estate at will becomes as great as an estate for a year, and a 
travelling stranger, who by consent of the owner gets possession of a house but for a mo- 
ment, can holdit at least for twelve months, and until a tedious suit is terminated, 

11. The defendants being tenants at will, cannot have any interest in the land, are entitled 
only to emblements, if they have any growing when dispossessed, and to ingress, egress and 
regress, to cutand carry them away. Blackstone, book 2, p. 146, 


Bracu, J., delivered the opinion of the court. 


Upon the trial of this cause, or appeal to the circuit court, it was ad- 
mitted that the defendants took possession of certain real estate of the 
plaintiffs, under a parol contract of purchase, and that notice to quit 
was served upon him on the day of, but before the service of the sum- 
mons of the justice. There was also testimony to the effect that one of 
the defendants, declaring that he stood upon his purchase, refused to de- 
liver the possession when thus demanded, alleging (as the witness thinks ) 
that he had been garnisheed forthe purchase money. It is deemed un- 
necessary to copy or remark upon the instructions refused and given by 
the court. The whole question presented for our consideration con- 
fessedly being, whether the action for unlawful detainer, which was re- 
sorted to in this case, is within the spirit_or design of the statute which 
authorizes it. The third section being of course the one relied upon, 
is in these words: 

«*When any person shall wilfully, and without force, hold over any 
lands, tenements, or other possessions after the termination of the time 
for which they were demised or let to him, or the person under whom 
he claims; or when any person wrongfully and without force, by dis- 
seisin shall obtain and continue in possession of any lands, tenements, 
and other possessions, and after demand made in writing for the delive- 
ry of the possession thereof, by the person having the legal right to such 
possession, his agent or attorney, shall refuse, or neglect to quit posses- 
sion, such person shall be deemed guilty of an unlawful detainer.”’ 

No ‘‘disseisin” is of course pretended in this case, and the language 
of the books now is that a tenancy at will, such as this is assumed to 
have been by the argument of the counsel for the appellant, and under 
which, alone, it could be insisted that the defendant, “‘held over” after 
the notice that was given, cannot arise without a grant or contract de- 
noting a simple permission thus to occupy. (4 Kent. 112.) The lan- 
guage of the statute seems therefore not sufficiently comprehensive, 
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either to embrace the facts of the vase before us, or to enforce the reme- 
dy whichhas been sought. The circuit court, therefore, having com- 
mitted no error in substantially se deciding, its judgment will be, of 
course, afirmed. 

~ It may be proper, also, ‘to add, in view of further proceedings in this 
case, that in an action of ejectment thus determined between Glascock 
and Robards, in which no privity was established between the tenant in 
possession and the person with whom the contract for the sale of the 
premises was originally made, it was held reluctantly under what was 
felt to be pressure of preponderant authority, that that action was main- 
tainable without any notice to quit. We need scarcely add that we 
thus allude to the decision in the case more for the purpose of narrow- 
ing than enlarging it into a general authority, particalarly in cases anal- 
ogous to the present, in which, as probably already denoted, we deem 
the action should have been ejectment, without sufficient notice to quit. 





WEBB & HEPP vs. MORGAN, McCLUNG & CO. 


i, Under the new statute regulating “practice in courts of justice,” the assignee, to whom a 
promissory note has been assigned for collection, may sue inhis own name. He is the 
“real party in interest,’ within the mear ing of that act. 


APPEAL from St. Louis Court of Common Pleas. 


STATEMENT OF THE CASE. 


The defendants in error commenced suit against plaintiffs in error in St. Louis Court of 
Common Pleas on the 13th July, 1849, on a promissory note, dated 20th Feb’y, 1818, paya- 
ble to L. M. Wiley & Co., at the office of Loker, Renick & Co., in St. Louis, Mo., for $344, 
eight months afterdate. Onthe Ist July, 1849, Wiley & Co. assigned the same to plaintiffs 
incourtbelow, The petition describes another note for $343, executed and endorsed as the 
one first named. By the answer of Webb, one of the plaintiffs in error, he admits the execu- 
tion of the notes sued on but denies that the defendants in error were the owners of said notes 
and states that said Wiley & Co. were the only persons really interested in said notes. Hepp, 
the other plaintiff in error, auswers in substance the same as Webb. Judgment was ren- 
dered by the court below for the amount claimed, interest, &c. A motion for a new trial 
was filed and overruled. 

It appears that on the trial below the defendants in error admitted that they had no interes; 
in the notes, and were acting merely as agents for Wiley & Co., to collect the same. The rea- 
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sons contained in the motion for a new trial are that the court erred in entering judgment 
against plaintiffs in error, That the verdict and finding of the court below were against evi 


ience, against law, and against law and evidence. 


Hupson, for appellant. 


I. The question involved in this case is one arising under the provisions of the act of our 
last legislature concerning practice in courts of justice. By reference to art. 3, sec. 1, of that 
act, it will be seen that the statute requires that every civil action must be prosecuted in the 
name of the real party in interest. The object of the legislature, it is contended, in the 
enactment of the law, was to require the persons really interested to prosecute and defend, 
as it is in anvther section of the same act made imperative on all persons, filing petitions, 
answers, &c., to verify the same by affidavit. The statute excludes the idea that a fictitious 
person, or one having no interest in the subject matter could maintain an action. It will be 
seen by comparing the section above noticed, with sec. 597, p. 243, of the kev. Code of N- 
York, that the section in our statute is copied verbatim from the New York code, with the 
exception that the word “civil” in,our act is inserted before the word “action.” In New 
York, the section in question has attracted the attention of one of the ablest jurists of that 
State, and received the construction, and if correctly treated by the author, settles the ques- 
tion in this case. See Monell’s Treatise, p. 9 to 14. 

The 5th sec. of article 3 of the act concerning practice, further provides that all persons 
having an interest in the subject of the action may join &c. The word may in this sec. 
should be construed shall, as it will be seen in the 7 sec. of the same article, that all persons 
in interest shall join &c. 

The object of the legislature in passing the practice act, was to effect a radical and thor- 
ough reform in practice and pleadings in courts of justice—to abolish ancient forms, and to 
simplify and narrow down the questions in dispute, to the true issue between real parties. 
This object would not be accomplished it any man, who might obtain possession of nego- 
tiable paper, and had no interest in it, were permitted to maintain an action in his ownname. 
Can it be said that such a holder would be the party really interested in the subject of the 
action? Could such holder answer that the maker of the note owed him the amount speci- 
fied on the face of the instrument? He could not, if he had any regare for the truth. 

In this case the admission is on the record, that defendants in error had no interest in the 
subject matter of this suit. It also appears that there are others interested, end should have 
been plaintiffs below. The words in the statute, “the party really interested,” mean some- 
thing more than the mere holder of an instrument, who, in no event could gain or lose any- 
thing by the result of an action founded on the same. How can it be said that the defend- 
ants in this case are the parties interested? They will in no contingency be benefitted or 
prejudiced. 

The statute designates the persons other than the party in interest, who may maintain 
suits, and it will be seen, by reference to the act, that the defendants are not of the excepted 
class. 

It is admitted on the record, that plaintiffs below were the mere agents of the real owners 
of the notes sued on. It is expressly stated in Monell, p. 10, that an agent cannot in a case 
like the one under consideration, maintain an action in his own name. 


Kirt Ley, for appellee. 
The only question arising here, is, whether the plaintiffs’ assignees of the notes sued on, 


could institute this action as such assignees. 
By the Ist sec. of art. 3 of the new code, it is provided that every civil action must be 
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prosecuted in the name of the real party in interest except as otherwise provided in the next 
section. 

The 2d § provides a person expressly authorised by statute may sue in his own name with- 
out joining with him the person for whose benefit the suit is prosecuted. See Acts of 
1848-9, p. 75. 

By the 2d § of the act of 1845, it is provided that all bonds and promissory notes for mo- 
ney or property,’ shall be assignable by an endorsement on such bond or note, and that the 
assignee may maintain an action thereon in his own name in like manner as the obligee or 
payee might have done. See Laws Mo. 1845, p. 190. The language of this section embraces 
these plaintiffs and this case, and was, [ apprehend, so thought of and intended by the legis. 
lature in passing the new eode. Sec. 2 Co. R. p. 1, Bos vs. Seaman, et al,; also, Grenel! vs. 
Smidt, 3 Co. R. p. 19. 


Rytanp, J., delivered the opinion of the court. 


The only question arising in this case is, can an assignee to whom a 
promissory note has been assigned for collection, bring the suit on the 
note in his name as assignee, under the new statute regulating the “prac- 
tice in courts of justice?”” The appellants who were defendants below 
contend that the plaintiffs below cannot maintain their action, under 
the above mentioned statute, because they say that the said plaintiffs 
were not the party really interested in the suit. 

The first section of the 3d art. of said act is as follows: “Every 
civil action must be prosecuted in the name of the real party in interest, 
except as otherwise provided in the next section. 

“2d sect. An executor or administrator, a trustee of an express 
frust, or a person expressly authorised by statute, may suc, in his own 
name, without joining with him the person for whose benefit the suit is 
prosecuted. 

Sect. 3. In case of an assignment of a thing in action, the action by 
the assignee shall be without prejudice to an off-set, or other defence, 
existing at the time of, or before notice of the assignment; but this sec- 
tion shall not apply to bills of exchange, nor to promissory notes for 
the payment of money expressed on the face thereof, to be for value 
received, negotiable and payable without defalcation.” 

By the act concerning “Bonds and Notes,” passed in 1845. See 
Rev. Code, 1845, p. 190—‘all bonds and promissory notes for money 
or property shall be assignable by endorsement on such bond or note, 
and the assignee may maintain an action thereon in his own name 
against the obligor, or maker, &c. 

‘There, is no doubt that the Legislature did not intend by the new 
act concerning “‘practice in courts of justice,” to repeal the law of 
1845, concerning Bonds aud Notes. They well knew that an assignee 
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could sue in his own name; and the 3rd section of the new act above 
quoted plainly implizs the right of an assignee to sue in his own name. 
But in this case, it is said that the assignees have no interest; they are 
merely the agents for collection. We consider that the assignment to 
them creates in them such legal interest, that they thereby become the 
persons to sue. The assignment passes to them under the law of 1845, 
the Jegal title to the note, and make it their duty to sue—and we think 
the court below acted properly in overruling the defendants’ motion, 
and in rendering judgment for the plaintiffs. 

Whenever the evidence shews the endorsement in assignment of the 
note or bill of exchange or bond to the plaintiff, that assignment makes 
such plaintiff the party in legal interest; and authorises the action in 
his name. 

We cannot believe that the Legislature intended that the courts 
should permit a defendant to come forward with such a matter of de- 
fence as is here set up. If he has a valid claim or defence against the 
original, (Payee,) he can avail himself of it under the statute; see sec. 
3, above quoted. 

We think the design of the court below most consonant with the prin- 
ciples of law, and best calculated to promote right and justice. 

Judge Napron concurring, it is therefore agreed that the judgment 
below be affirmed. 





JACOB FACKLER vs. WM. H. FACKLER, Apm’r or HENRY FACKLER. 


1, The term “beyond sea”? in the first section of the statute of limitation of 1825, means with- 
out the United States. Shrew vs. Whittlesey, adm’r of Whittlesey, 7 Mo. Rep. 473, and 
Bedford vs. Bradford,8 Mo. Rep. 233, overruled, and Marvin, Adm’r of Bates vs. Bates 

13 ko .Re p.217, re-affirmed. 


APPEAL from Franklin Circuit Court. 


Weis & Buckner, for appellant. 


I, It is submitted that this action had been an action of ejectment instead of an action o¢ 
debt, and the limitation of twenty years had been pleaded; thata replication {of residence 
in Virginia, until within twenty years of the commencement of the suit, would be defection, 
and no judgment could be rightfully rendered for the plaintiff on issue being found for him. 
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‘The act of limitations of 1825, contain the same disabi lities bethas to actions of debt 


and ejectment; the first section being devoted to limitation of the common actions cf 


a-sumpsit, debt, &c.; and the second and third sections, to limitations of theright of entry 
on lands. The phrase “beyond sea” is used in the first and third sections asone of the 
disabilities. In the first section, the removal of the disabilities are spoken of in gene: 
terms, while in the third section the legislature have defined the manner in which the 
disabilities are to be removed, particularly aid specifically in the cases described in the las! 
section, there can be no question, but that the legislature intended that the survey of the rights 
of entry should extend only to persons out of the United States. This is shown by the use o! 
the expression, ‘‘coming into the United States,” as the counterpart to that of **beyend seas,” 
or, “without the limits and jurisdiction of the United States of America,” and seems to be 
conceded by the majority of the court in the case of Shreve vs. Whittlesey. 

Il. If this view of the meaning of the third section be correct, there seems to be no good 
reason why this term should not be construed in like manner, when used in the first section. 
With the opposite constructien, as put upon it by the court below, we have the legislature oc- 
ci pying a most singular and extraordinary position—that of usirg the same term in the same 
connexivn, and in reference to the same subject matter, in one statute, and having two distinct 
and opposite meanings. 2 R. S. 1825, p. 510, secs. 1, 2, 3. 

III. The construction put upon this term, “beyond seas’’ by the court below, is against the 
policy of every government. It is the duty of every government to protect its own citizens, 
and if a discrimination is to be made, as between citizens of this State and other States, that 
discrimination should be in favor of our own citizens. But the reverse is true according to 
the construction of the court below. That such was the view of the legislature, is shown by 
the fact that neither in the limitation act of 1835, or 1845, is non-residence declared to be a 
disability, which will prevent the statute from running. 

IV. It has been held in Pennsylvania that the term “beyond seas’? meaus out of the United 
States, and that, too, under a statute in which there was no explanation of the legislative 
meaning of the term in the body of the statute. Ward vs. Hallam, 2 Dall. R. Thurston vs. 
Fisher, 9 Leight & Rawles R. 288. 

A similar construction has been made in Tennessee. See Pike vs. Green, 1 Yerger Rep. 
465. Soin N. Carolina. 

The policy of the legislature is not tu make non-resideuce or absence from the State or Union 
a disability whichgwill prevent the running of the statute, and the courts should enforce, as 
far as possible, that policy as demonstrated by the subsequent legislation of the State. 

The decisions of the English or American courts ought not to control the plain and palpa- 
ble meaning of our statute, and the construction which the legislature has put upon these 
words. Reed vs. Austin, 9 Mo. R., as to the duty of this court in construing statutes. 
2 R. S. 1825, p: 510, (Title Limitations;) Ward vs. Hallam, 2 Dal]. R.; Thornton vs. Fisher, 
7 Leight & Rawles, 288; 11 Wheat, 361; 2 Murphy’s (N.C.) R. 25. 


Poxk, for respondents. 


I. The circuit court committed no error in overruling the appellant’s motion in arrest. The 
Statute of Limitations governing the case 1s to de found in the Code of 1825. See Code of 
1845, p. 721, sec. 16; Code 1835, p. 396, sec. 11; and by the Code of 1825, p. 510, sec. 1; ig 
at the time the cause of action accrued, the obligee of the bond was beyond seas, the statute 
interposes no bar to his recovery. And by the decision of this court, in the case of Shreve 
vs. Whittlesey, Adm., 7 Mo. R. 473, the term “beyond sea” in that statute means “out of the 
State.” Also, in the case of King vs. Lane, 7 Mo. R. 241; Bradford vs. Bradford, 8 Mo. Re 
233. 

Il, The court below committed noferror in refusing leaveto the defendant below to file the 
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plea of pure administration. At best it was but a case in which that the court wascalled up- 
on to exercise its discretion in a matter of practice. In such case, the exercise of its discre- 
tion, in granting or withholding leave, cannot be assigned for error in this court. Long vs, 
Overton et al. 7 Mo,567; Caldwell adm’r vs. McKee, 8 Mo. 334; Wall vs. Scott, 7 Mo, R. 
309. 

The statute on the subject, in the Code of 1845, p. 810, sec. 9, requires a plea, in bar to the 
merits, to be filed within the first six days of the term ailowing the courts, by the provision of 
section 14 of same page, to extend the time upon good cause shown, tur the furtherance oF 
justice. It appears from the bill ef exceptions, that no cause was shown, and as there wasno 
cause made upon which the court could grant the leave, it could not have erred in refusing it. 

But it appears from the record that the term for the defeudant to file his plea was the March 
term of 1846, while this plea was not offered in the March term. 1848, two years afterwards. 

It also appears that the defendant had already put in eight pleas in bar, at the March term, 
1846, which had been replied to, and issues made up, and this plea offered was the 9th one. 

Moreover, the court at the term, 18—, of the court, had already given the defendant 
leave to file other pleas, 30 days before the next term, which he had failed to do, 





Ryxanp, J., delivered the opinion of the court. 


The only question in this case arises on the statute of limitations, 
pleaded by the defendant in the court below, and the second replication 
to said plea. 

This point involves the construction of the words ‘‘beyond seas,” in 
the statute of limitations, passed in February, 1825. This very point 
was decided by this court in the case of Marvin adm’r of Bates vs. 
Bates, at Jefferson City, in July, 1850. See 13 Missouri Rep., p. 217. 
In this last case, the cases of Shreve vs. Whittlesey adm’r of Whittle- 
sey, 7 Mo. Rep. 473, and Bedford vs. Bedford, 8 Mo. Reports, 223, were 
overruled. ~ 

We are satisfied with the view this court took of the statute of 1825, 
in}the case of Marvin vs. Bates; and therefore we are of the opinion 
that the judgment of the court below ought to have been arrested. 

The replication is no sufficient answer to the defendant’s fifth plea. 
The term or the words “ beyond seas” in that statute, to our minds, 
clearly mean “without the United States.” 

The judgment of the circuit court must be reversed and the cause re- 
manded for further proceedings in accordance with this opinion, and 
of the opinion of this court in the case of Marvin adm’r vs. Bates, 18 
Mo. Rep. 217. 
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JULIAN vs. LACEY. 


1, In forcible entry and detainer, it is competent for the plaintiff, in establishing his posses- 
sion, to prove by his agents, and by letters bearing his name, received by them, in the 
usual course of mail, their possession of the premises. as his agents. 


APPEAL from Hannibal court of Common Pleas. 


Ricumonp, Harrison & Hawkins, for appellant. 


1. This cause being tried originally before a justice of the peace in Mason township, Ma- 
rion county, no appeal could be taken to the circuit court. See the act establishing the 
Hannibal court of common pleas, affirmed March 27, 1845, local and private acts, 1845, p. 
66; also, amended acts of 1847, session acts p. 25. 

2. No appeal was taken, in the time or manner required by law, to the Hannibal court of 
common pleas. The pretended appeal should have been dismissed. Adams vs. Wilson, &c., 
10 Mo. R., 341-2. 

The mistake in taking the appeal to che wrong court cannot assist the party who made the 
mistake. 

3. The testimony of Anderson tended plainly to show the manner in which Fife took pos- 
sessioa of the premises, and that in zo doing he acted for Julian. 

It shows also that Julian was in possession of the property less than three years before 
Lacey’s entry, and so far is certainly ¢ompetent, not only to show the plaintiff’s possession, 
but in connexion with Hayden’s testimony to {make out finally the plaintiff ’s case without 
Fife’s deposition, Warren vs. Ritter & Ritter. 11 Mo. R., 354-5-7. Anderson’s testimony 
as to his conveyance to Julian was not objected to when given; it could not afterwards be ex- 
eluded. The instructions excluding Anderson’s testimony was illegal. 

4. 1,2 and 3 instructions given on behalf of defendant are calculated to mislead the jury, 
and are in direct conflict with the principJes settled in the case of Warren vs. Ritter, above 
alluded to. 

5. Fife’s agency is fully shown by the letters which make part of his deposition, and he is a 
competent witness to prove: the hand-writing of Julian, as he has corresponded with him, and 
several letters on business have passed between them. Fife’s knowledge of Julian's hand- 
writing, acquired by inspection of the last letter, is sufficient to enable him te testify as to 

the hand-writing of the two other letters, Julian’s identity, as the writer, is sufficiently 
proved by all the circumstances of Anderson. Greenleaf on Ev. 1 vol., secs. 576, 577, and 
citations. So the 5 and 6 instructions given to the jury were erroneous. 

7. It was immaterial whether Julian had possession wholiy for his own use, or partly for 
the use of others. Ifhe had the legal possession in his own right, this was sufficient to make 
the entry of Lacey a disseizin as to him. It could not avail Lacey that some obligations of 
trust existed between Julian and a stranger. 


Guovenr, for appellees. 


The defendant in error insists: 






The court committed no error and the judgment must be affirmed. It is necessary that 
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the plaintiff should show himself to have been in actual posession to maintain this action. 
But here was no evidence of any possession even in thé plaintiff. 7 Mo. R., 50; Ib. 113; Ib. 
290; 6 Mo. R., 346; 8 Mo. R., 277; 11 Mo R., 600. A constructive possession has not been 
segardedsas sufficient in law to support the action, 6 J. J. Marshall, 346. 


Bircu, J., delivered the opinion of the court. 


This suit was originally instituted before a justice of the peace, where 
the plaintiff had judgment. As to the steps subsequently adopted, 
whereby it got into the court of common pleas, and as to the various 
motions which were there made to dismiss it, it will perhaps best suffice, 
in the divided opinion of the members of this court, to state that as a 
majority of the bencn are disinclined to technically question the 
jurisdiction which was assumed, no onpengte opinions upon that itil 
will be here presented. 

The aetion was founded upon the third section of the statute con- 
cerning forcible entry and detainer, and was instituted to recover the 
possession of a house and lot in the city of Hannibal. The bill of ex- 
ceptions shows that the plaintiff first introduced Thomas L. Anderson, 
Esquire, who testified that as attorney for Julian and others, he had 
obtained a judgment and execution in their favor, sold under it the pro- 
perty in question, purchased it himself, and after conveying it to Julian, 
took possession of it for him, by renting it out for his benefit and that 
of other clients. That he received rent from some of the tenants, 
which he applied in part to the payment of costs and fees; and that 
some two or three years previous to the time he was testifying, (and of 
course before the disseizin and detainer complained of) he surrendered 
his agency of said property to Matthew Fife, of Hannibal, who shewed, 
or told him he had received a letter from Julian, in which he had been 
requested to act as his agent for the property in controversy. Mr. An- 
derson further and lastly testified, that he had exercised his agency over 
the property in question ‘through a Mr. Haines, of. Hannibal. 

The plaintiff then offered to read adeposition from Fife, the person to 
whom Anderson testified, as above, that he had surrendered his agency 
in the property; and as Fife’s testimony, relative to his agency or ac- 
tion concerning the property in suit was excluded by the court, it be- 
comes necessary in order to a proper understanding of the grounds up- 
on which we place our disconcurrence with the judge below, to state 
somewhat in detail the authority upon which he assumed to act as the 
agent of the plaintiff. 

By the testimony of Anderson, which was unobjected to at the time 
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it was given, and which would seem, moreover, to be entirely compe- 
tent fer the purpose of establishing such a mere possession as he claims 
to have held for Julian and others, it is seen that he transferred that 
possession or agency at least at the instance of Julian, to the defendant 
Fife. Fife, thereby, if really acting under Julian’s authority, became 
invested, eo instantz, and of course in regular continuation, with all the 
authority which up to that period had been possessed by Anderson, and 
that seems to have been sufficiently possessory to enable him to collect 
the rents and apply them to the benefit of the plaintiff and other clients. 
The letter, moreover, which the deposition establishes to have passed 
between himself and the plaintiff, sufficiently recognize or confirm the 
previous possession or agency of Anderson; and these letters, sworn 
to have been received in the usual couse of the business of such an 
agency, andj bearing the name of Julian, a person whose identity, (as 
we have seen) wes previously sufficiently established, were unquestion- 
ably competent (without the proof of the hand-writing) to put the de- 
fendant to a rebuttal of the prima facie authority they conferred upon 
the new agent. 

Whether any understanding existed between Julian and the other 
clients of Anderson, as to their respective equities or interest in the 
property, the possession of which is here sued for, it is deemed unne- 
cessary to here enquire, the sole question being, as it seems to us, 
whether the testimony of Anderson established in Julian, through him- 
self, the possession of the property in question, and whether this agency 
was surrendered to one who was really the succeeding agent of the 
plaintiff. These positions we think it was competent for the plaintiff to 
make out in the manner he attempted, namely, through the testimony of 
Anderson andjFife, and the letters purporting to be written by Julian, 
the plaintiff. The refusal of the court to recognize such testimony being 
the substance of all the errors complained of, it is deemed unnecessary 
to remark upon the instructions which were given and reiused, as they 
will of course be conformed in the'next trial to the opinion herein ren- 
dered respecting the testimony. 

" The judgment is therefore reversed and the cause remanded. 
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GEORGE R. TAYLOR er at vs. MONTGOMERY BLAIR kt At. 


‘1. If a party asking leave to amend, declines, when required by the court, to state in wha’ 
particular he wishes to amend, leave to amend may be refused. 


2. Though, under ordinary circumstances, no limitation can operate in favor of a trustee, ye? 
where time aud long acquiescence have obscured the nature and character of trust, or the 
acts of the parties, or other circumstances give rise to presumptions unfavorable to its « 
continuance: in all such cases, a court of equity will refuse relief, upon the ground of 
lapse of time, and its inability to do complete justice. 


ERROR to St. Louis Circuit Court—Chancery. 


Monrorp, for appellants. 


I. Laspe of time cannot be taken advantage of on demurrer. 

Il. There must be extraordinary negligence for time to run against a;fraud. 

III. It will not run in favor of a trastee until the trust is clearly at an end. 

IV. A party who acquires the legal title with notice of a prior equity will hold the same 
as trustee, and a courtof equity wil! decree his legal title to the equitable owner. 

V. An agent or attorney cannot purchase on his own account, that which he was empow- 
ered and employed to purchase for his principal. The cases in 4 Howard, and the authorities 
there cited are full on this point. 

VI. Pane acquired at the cheriff’s sale such a title a court of equity will protect. 


Brarr, for defendant in error. 


In support of the decree of the circuit court, in dismissing complainants’ bill, the defend- 
ants insist: 

I. Taat the claim, as presented by the bill, is a stale claim and such a case as courts of 
equity will rot relieve: Delave vs. Delave,7 Bro. p.c., by Timelus, 279; | Car Law Rep., 
508; 3 Mur. 583; 1 Russell § My., 236, 523; 2 Hawk. 669; 1 Coxe’s Cases, 2°; 4 Desan, 91; 2 
Vesey, J., 90; Laws of Mo., 1849, p. 74, § 4. 

II. That it appears by the bill, that the claim is bound by the statute of limitations: 3 
Yagu, 201; 4 Man. & Hen. , 139; 1 Rand., 284; 4 Wash.,c c. 631; 7 J. C. R. Maddock vit. 1, 

p. 257. , 

III. The statute of limitations, applicable to this case, is that which would apply to an ¥ 
action for damages for the usage here complained. 

IV. No trust is stated in the bill. It is said that Magenis was a trustee for Paul, with re- 
spect to the land sued for, but the facts stated in the bill, warrant no such inference, but the 
contrary: 2 Lugdon on vendors 139, and cases therein cited; 2J. C. R Av9. 

As to amendments of a bill, Mitford, p. 215 to page 275. 


Bircu, J., delivered the opinion of the court. 


In this case the bill states the plaintiffs are the sole heirs of. Gabriel 
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Paul, who died in 1845, being the equitable owner of a lot on Main 
street, in block No. 16, containing twenty feet front by seventy-five 
feet deep, in the city of St. Louis. By way of demonstrating their title 
in equity, as thus alleged, the bill traces the legal title back to one 
Thulegon, against whom, in June 1821, Paul recovered a judgment for 
$1807, under execution upon which, and other cotemporaneous judg- 
ments, the lot was sold by the sheriff on the 5th of September following, 
and Paul became the purchaser of it and of three others, for the aggre- 
gate sum of twenty-six dollars. ; 
The bill then proceeds to state, for the relief of debtor and creditor, 
the sheriff gave to Paul a certificate of purchase, a duplicate whereof 
having being filed andfrecorded is made an exhibit in the bill. It is 
further Stated that the lot was never redeemed—that there remained a 
large balance on the judgment of Paul, which, some eightegp months 
after the sale aforesaid he transferred to Bryant & Schlater of Philadel- 
phia; that after the time to redeem the property had expired, Paul dis- 
covered legal difficulties in the way of getting a deed, and employed 
Arthur L. Magenis, Esq., as his attorney to have the sale perfected and 
eget him a proper deed—giving the said Magenis the sheriff’s certificate 
of sale for that purchase. It is next alleged in the bill that the said 
Magenis, who was an attorney at law, acting in bad faith toward his 
client, (Paul) and forming a design to get said lot on his own account, 
procured an alias execution to issue on Paul’s judgment against Thulegon 
—the record not showing its assignment to Bryant & Schlater—under 
which, in August 1829, the lot in question was again sold, and being 
bid off by Magenis for $150, he fraudulently procured a deed to be 
made to himself, although acting as the attorney of said Paul. It is 
afterwards stated that Magenis settled with Bryant & Schlater for the 
sum of his said bill; but it is alleged that Paul, in his life time, offered 
to pay it back to him, tugether with interest, cost and charges, and 
that his heirs (the complainants here) yet offer todo so. It is further 
and finally charged in the bill, that in 1830 Magenis again purchased 
said lot at execution sale, for the sum of $17, as being the property of 
ohe Sanguinette, notwithstanding he had sold a//his interest in it to 
Thulegon in 1820; and this is alleged to have been done fraudulently, 
for the mere purpose of still more complicating the difficulties in the 
way of procuring a title by Paul—in consideration of which the bill 
prays appropriate relief. 
Blair, a trustee under the will, and the two infant children of Ma- 
genis, are made parties to the suit, the object of which is to perfect 
and confirm the title acquired by virtue of Paul’s purchase at the sher- 
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iff’s sale in September 1821, z.' that the subsequent purchases of 
Magenis be held and decreed to have been made for Paul, his client and 
principal. 

The defendants demurred—were sustained—and the bill dismissed. 
The plaintiffs asked leave to amend, but the court refused permission, 
unless they would state (which they declined to do) in whac particular 
it was desired—and it is upon this decision, and the previous one sus- 
taining the demurrer, that they have brought the case here. 

Concerning the motion for leave to amend, as the court could not 
know whether it really would better the case, or be otherwise allow- 
able, until after it was apprised of the natureo the amendment which 
was had in view, and as the plaintiff retused to disclose such informa- 
tion, we of course can discover no errorin the fact that the declension 
of the court seems to have been peremptory as the declension of the 
counsel. The demurrer alone remaining, no legitimate necessity arises 
for deciding how far we might be disposed to entertain and investigate 
a controversy of this character between living parties—that not being 
the case here, in reference either to the plaintiffs or defendants. It ap- 
pears, and is inferable from the bill itself, that from the year 1829 to 
1845, Paul, the ancestor of the complainants, and Magenis, the ances- 
tor of the defendants, raised in the city of St. Louis, in daily view of 
the property which it is now alleged by the heirs of one party, the an- 
cestor of the other (betraying his trust as a lawyer) had openly and sys- 
tematically swindled their father out of. During all this period of six- 
teen years, Magenis was alive, to explain, answer and defend for him- 
self, and it seems almost too incredible for supposition, that had the 
transaction complained of been unsusceptible of explanation over which 
the grave has since probably closed, a suit would have been deferred 
until after the death of both the original parties, which involved, ac- 
cording to the statement of the bill, the title to property ‘worth at 
least $5000.” 

These reflections are not designed, of course, as the slightest impu- 
tation upon the integrity of those who have brought the present action 
upon such information as they had acquired, but as suggesting and de- 
monstrating the fitness of the authority inseparable from all just concep- 
tions of the functions of the jurisprudence which has been ‘invoked— 
namely, its declension to entertain claims presenting in their circum- 

stances the strongest doubts whether the period for doing equity and 


justice between the parties has not passed by. 


The bill itself, indeed, being utterly indefinite as to the time when 
Paul offered to pay back to,Magenis the $150 which he paid to Bryant 
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& Schlater, on’the second sale of the property in 1829, suggests at least 
one hypothesis (amongst many ) that as he had been also the attorney of 


these persons, (who were creditors of Paul) the circumstances under 


which he had to pay them the money on his bid, and lie out of it after- 
wards, may have been such as both legally and morally to dissolve any 
nrevious professional or implied relation of trusteeship to Paul, and put 
him to the prudential necessity of more fully protecting a title thus be- 
come his own, by purchasing in another one. This hypothesis, how- 
ever, is introduced mainly in illustration of the general reasoning upon 
which the authorities proceed—namely, that the period may have 
passed where it would be longer safe to exercise the judicial power. 

To say, therefore, that the bill represents Magenis to have been a 
trustee, in favor of whom, under ordinary circumstances, no limitation 
can operate, is not to meet the argument upon which the ablest chan- 
cellorin our own country and in England have rested their declension 
to entertain cases not more stale or doubtful than the present one. 
Judge Story, referring to the authorities alluded to, deduces from them 
the general conclusion which they so well warrant, that where time and 
long acquiescence have obscured the nature and character of the trust, 
or the acts of the parties, or other circumstances give rise to presump- 
tions unfavorable to its continuance; in all such cases, a court of equity 
will refuse relief upon the ground of lapse of time, and its inability to 
do complete justice. This doctrine will apply even to cases of express 
trust, and a portion of it will apply with increased strength to cases of 
implied or constructive trusts.” 

Upon the general doctrine, (sec. 1520) his language is no less em- 
phatic, and referring, as he does, to more than twenty leading cases in 
England and the United States, his commentary upon them is deemed 
sufficiently apposite, and ineffectual to be quoted and adopted in the 
conclusion of this opinion, affirming the action of the court below. 

‘A defence peculiar to courts of equity, is that founded upon the 
mere lapse of time, and the staleness of the claim, in cases where no 
statute of limitations directly governs the case. In such cases, courts 
of equity act sometimes by analogy to the law, and sometimes act upon 
their own inherent doctrine of discouraging, for the peace of society, 
antiquated demands, by refusing to interfere, where there has been 
gross laches in prosecuting riglits, a long and unreasonable acquies- 
cence in the assertion of adverse rights.” 

Acting upon these views of his duty, and saying nothing here respect- 
ing the very doubtful preliminary question, as to whether Paul ever 
had such a foundation for a title as could have been subsequently per- 
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fected, we think the chancellor below did well to decline the uncer- 
tain investigation to which the case must almost inevitably liave given 
rise. His decree, therefore, which dismissed the complainants bill, is 
afirmed. 


Ryanp, J. 


{ do not concur in this opinion—I cannot assent to its staleness as a 
ground for dismissing the complainants’ bill-——sixteen years in my opin- 
ion are not enough to warrant the chancellor in deciding upon that 
ground. 





BRACHES vs. ANDERSON. 


1, If two be partners, and lumber be sold to either of them, for the benefit of the firm, they 
are both liable. 


2. The fact that the lumber was not charged on the books of the plaintiff, against the defend- 
ant, is not material, if he was ir. fact a partner, and the lumber was furnished for part- 
nership purposes. 


APPEAL from St. Louis Circuit Court. 


STATEMENT OF THE CASE. 


This was a suit brought by the plaintiff to recover the value of a quantity of lumber, alleged 
to have been sold and delivered by the plaintiff to the defendant and one Charles L. Bierman, 
who was alleged to have been a partner of defendant at the time. The account commenced 
December 13, 1848, and extended to March 12, 1849. Bierman deceased before this suit was 
instituted, and his widow, who was administratiix of his estate, was made a defendant in this 
snit; but, before the trial, the suit was dismissed as to her. The defendan., in his answer, 
denied that he purchased the lumber in question, and denied any indebtedness to the plain- 
tiff, and denied also, that he owned or had any interest in the land on which the lumber was 
used forrepairing a distillery building. 

At the trial, the plaintiff gave in evidence articles of co-partnership between the defendant 
and Bierman, which partnership was for the purpose of carrying on the distilling business, 
in which articles of co-partnership the following clauses appeared: 

‘Agreement of partnership made and entered into by and between Charles L. Bierman 
ard John Braches for the purpose of es:ablishing and carrying on a distillery on the follow- 
ing conditions, to-wit: 
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Ist, The business shall be carried on, on the premises of said Bierman by him heretofore 
used for that purpose, situate on Nodaway in New Breman. 

“2nd. ‘The distillery as it now exists shall be so extended as to admit of distilling from 325 
to 350 bushels of grain per day into whiskey, and the cost of such extension is estimated at 
about two thousand dollars. 

“ 3d. The expenses of the aforesaid enlargement said Bierman receives as a loan from 
said Braches and the making of each and every alteration after being agreed upon by the 
parties, is left to said Bierman. 

* * > * * * * * . * * _ 2 e * * 

“9th. Charles L. Bierman takes upon himself the care of the out-door business, such as 
the purchasing and procuring all material and objects necessary in the business and also the 
sale of the liquors. 


* : * * * * * . e * * > * * e . 


“ 16th. All further new building which the said partners during the partnership shall find 
suitable to erect, shall be paid for out of the profits of the business and at their separation 
they shall remain the property of said Bierman who shall then pay one half of the costs of 
said buildings to the said John Braches without deduction, 


a * o * * * * * * * Ad * o * e * 


“20th. All repairs made after the operation of the business shall have commenced on the 
buildings and other fixtures of the distillery are to be paid out of the funds of the business.” 

This agreement or article of co-partnership was signed by Charles L. BrerMtan & Braches, 
(the defendant) and bears-date October 2, 1848. 

The plaintiff then called his clerk, who proved that the lumber in question, was ordered by 
Bierman after the formation of said co-partnership—that the lumber was delivered at the 
distillery, used by said Bierman & Graches, and was used in repairing the distillery build- 
ings—that the lumber was charged at the time on the books of the plaintiff against Bierman 
—that the reason why it was so entered on the plaintiff’s books, was, that Bierman before 
had had dealings of a like nature with the plaintiff, and to save the trouble of offering another 
account, the lumber sued for was entered inthe account against Bierman. 

The witness spoke to Bierman about the account at the time, and he told witness to con- 
tinue it in the same name. The same witness testified, that after the formation of said part- 
nership, he presented a bill to Bierman for lumber ordered by him, and used in repairing 
said distilery. Bierman took witness to defendant’s house, and he, the defendant, paid the 
bill so presented. The conversation between Bierman and the defendant, when this vill was 
presented and paid, was in German, which the witness did not understand. It also appear- 
ed in evidence that Bierman had carried on the distilery business at the same place and 
in the same building before his co-partnership with the defendant. 

The defendant then proved that he had made large advances to Bierman for improving and 
enlarging the said distillery building, by paying bills contracted by Bierman for that pur 
pose when requested by him. 

This was all the evidence. The court then instructed the jury as follows: 

1. If the jury believe from the evidence that the defendant Braches and C. L. Bierman 
were co-partners and that the lumber sued for was sold by plaintiff to said Braches, or either 
of them while they were such partners for the use and for the benefit of their. co-partnership 
business, the plaintiff is en‘itled to recover. 

2. The fact that the lumber was not charged on the books of the plaintiff against the de- 
fendant is not material if he was in fact at the time a co-partner, and the lumber was furnish- 
ed for,the business, and for the objects of said copartnership. 

To the giving of which the defendant objected. 

On motion of defendant the court gave the following instruction : 


Ef the jury believe from the evidence that the plaintiff furnished lumber [to] Bierman to re- ¥ 


pair his distillery and rendered him alone an account thereof and never considered it a claim 
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against Braches till after Bierman’s death, this circumstance is proper to be considered by 
the jury as tending to show that Braches was not considered by the party as liable for the 
lumber. 

The following instructions were asked by the defendant, but refused, and the defendant du- 
ly excepted. 

Unless the jury believe that at the time of the furnishing the lumber if question to Bierman 
for the repairing of his dwelling, that Braches was partner in the distillery itself, as well as 
in the business of distillery to be thereafter carried on there, Braches is not liable as a 
partner to this action. 

Unless the jury find that Braches either contracted personally for the lumber in question, or 
that he was personally interested in the distillery house for the repair of which the lumber 
was furnished, he is not liable in this action. 

The jury retired, and returned into court an informal verdict, which the court refused to 
receive, and the jury was directed to retire and consider further of their verdict, and at the 
same time the court gave to the jury the-following instruction : 

If the jury find for the plaintiff they may compute interest on the amount they shall find, 
from the commencement of this suit to the present time. 

The jury returned a verdict for the plaintiff. 

The defendant then in proper time filed his motion and reasons for a new ‘rial, as follows : 

1. The verdict is against the weight of evidence. 

2. The court gave to the jury illegal and improper instructions for the plaintiff. 

3. The verdict is against law. ; 

4. The verdict is against the evidence. 

5, The court refused to give to the jury, legal and proper instructions, prayed by the de- 
fendant. 

6. The court gave an instruction after the jury returned a verdict. 

The motion was overruled and the defendant duly excepted; and the case comes into this 
court by appeal. 

The errors assigned are— 

1. The said judgment was rendered in favor of the plaintiff, when by the law of the land it 
should have been rendered in favor of the defendant. ~ 

2. The court gave the jury improper and illegal instructions in behalf of the plaintiff. 

3. The court refused to give to the jury legal and proper instructions moved by the defend- 


ant. 
4. After the jury had returned a verdict the court gave a further instruction, 


5, The court refused to receive the first verdict returned by the jury. 
6. The court refused to grant a new trial to the defendant, as it should have done. 


Gamsie & Bares, for appellant. 


. The lumber was furnished by Anderson without any contract by Braches, personally, 
or any promise by him to pay for it; Braches, therefore, cannot be liable directly and per- 
sonally; but, if liable at all, only indirectly, and as a partner of Bierman. 

2. The lumber was furnished by Anderson for the repair and improvement of the real estate, 
the distillery house, and fixtures of Bierman, just as he had been in the habit of furnishing to 
Bierman before that time for the same purpose, and charged in account to Bierman, just as 
he had been in the babit of doing before Braches had any connexion with Bierman. Hence, 
it would be just as legal to charge Braches with the purchase money of the land itself, as with 
the cost of these improvements upon it. 

3. The partnership of Braches and Bierman was in the business of disti.ling, and not inthe 
ownership of tne house and fixtures, and of this Anderson had had notice, for he had dealt 
with Bierman before, in connexion with the distillery, and he knew the nature of the new 
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partnership, for he gave the articles in evidence at the trial of this cause below; he knew that 
the house and fixtures were Bierman’s, and that they were to be put into the new concern, to 
balance the money of Braches ; and, hence, if Bierman had been bound by the articles, to put 
in a sum of money, and Anderson had lent him the money for that purpose, he, Anderson, 
might just as lawfully hold Braches liable forthe money so lent .as for this lumber. 

4. It is no answer to say that the application of the lumber furnished to the repair and im- 
provement of the dwelling might benefit Braches by advancing the interest of the new firm, 
for that might be said witn equal propriety of the loan of money as above supposed, or any 
other act done for a partner, which might the better enable him to fulfil his engagements to 
the firm. This lumber was not furnished to Braches, nor to Bierman & Braches, nor on 
account of Braches in any form, but to Bierman alone, and to enable him to put his property 
in the cond:tion in which he had agreed to put it in order to carry on the partnership business 
which he and Braches were about to commence. 

5. The hard facts of this case may serve to illustrate the principle. Bierman is dead, the 
partnership dissolved, and his real estate gone to his heirs, increased in value by the amount 
of Anderson's lumber. Anderson might, if he would, have filed a builder’s lien against the 
property, or exbibited his claim in common form against the estate of Bierman. But he cho- 
ses to sue Braches, with whom he had no contract, to whom he furnished nothing, and whose 
estate is not improved, as Bierman’s is by the transaction. 

6. The intention and understanding of Anderson, at the time he furnished the lumber, ought 
to have a controlling influence against the present claim. He knew that he was dealing with 
Bierman, and understood that Bierman was his debtor, and committed himself to that know- 
ledge and understanding by cha ging the lumber to Bierman alone on his books. 

This, I suppose to be the pervading principle in all matters of contract, the understanding 
of the parties at the time. It has been adjudged very often against claimants, and in cases 
much stronger than this. Even where the parties sued were the actual makers of the con- 
tract, the understanding of the parties at the time, and the attendant circumstances, have been 
held sufficient to override even the terms of a contract and fix responsibility upon the rer 
party alone, on whose account the work was done or the goods furnished. 

In a great leading case, McBeth vs. Holdeman, 1 term R. 172, Lord Mansfield in declaring 
the judgment of the Court of King’s Bench, says, “it was notorious that the defendant did not 
personally contract; the plaintiff knew at the time that he furnished the stores that they 
were for the use of Government, and he aftcrwards made Government debtor in his bills.”’ ‘ 

_The principle of this case is settled | law, and I believe is ; universally followed. See follow- 


ing cases : Hodgson vs. Dexter, 1 Cranch, 345 (Curd. Rep. 329); ; Walker vs. ys. Swartwout, 12 
I, R. 444, 


The question in all cases is, to whom was the credit given? Rathbun vs. Budiong, 15 | 
eo our own decisions are substantially the same, 1 Mo. R. 684; Laughlin et al. vs Mc- 
Donald, in which this court directed issues to ascertain what fund the plaintiff looked to for 
his pay; and whether he knew at the time he made the contract, what fund he was to be paid 
of. 
saree in 2 Mo. R. 217, McDonald vs. Franklin county, this court says, “it would be stigma 
upon the law, if a contract made b7 the commissioners in the strict line of their duty, for and 
on account of the county, and of which the county has received the benefit, could be enforced.”" 
Let me not be answered these are cases of public agency, and therefore inapplicable ; they 
are all the stronger for that, Icite them for the principle, and as they prove that the under. 
standing] of the plaintiff at the time of the contract shall control bis claim, and that the rea! 
party, on whose account and for whose benefit the debt was created, shall alone be held re- 
sponsible; certainly an agent may bind himself for the debt of his principal, whether that 
principal be the public or a private man ; if, as the court say, in Hodgson vs. Dexter, above 
‘che use apt words to charge himself, and it appears to be the intention of the parties that he 
should be charged.” 
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But here Braches made no contract, received no goods, and has derived no benefit from 
the transaction; and Anderson, at the time, did not consider him his debtor, for he made 
Bierman “debtor in his bills.’ 

But even if Anderson had, at the time, considered Braclies his debtor, he was not warranted 
in so doing, because Praches personally made no contract with him, and his partners hip with 
Bierman was not in the purchase of lumber, or in the real estate improved by Anderson’s 
3 lumber 3 and this is not a case in which Braches is held liable for the reason that he had 
| held himself out to the world as a partner, for the only prvof of partnership was the arti- 
“cles of co-partnership. 





Topp & Krum, for appellees. 


1. The question of co-partnership between Bierman and the appellant in the distilling bu- 
sines-, at the time the lumber in controversy was sold, was properly and fairly submitted to 
the jury by the instructions of the court below, and this court will not disturb the verdict. 

2. The question, also, whether the lumber sold by the appellee was for the benefit as used 

by the co-partnership or firm of Bierman & Braches, was fitly and fairly submitted to the 
jury by the instructions of the court below, and the jury on this point found that the lumber 
_ was for the benefit of said firm, and this court will not re-examine the question. 
; 3. The agreement between Bierman and Braches for the formation of their co-partr ership, 
contemplates and provides for the very improvements in their distillery building, for whieh 
the lumber in question was sold and used. There was evidence tending to prove that Braches 
knew, at the time of the sale anc delivery of the lumber and of the purpose for which it was 
purchased, and the use that was made of it. 

This whole matter, we submit, was fully and fairly presented to the jury, and their verdict 
is manifestly for the right party. 

4, Any agreement or private understanding between Biermap and Braches as to which of 
them should bear the expense of necessary repairs to their distillery building or apperatus, « 
does not affect the appellee, for he had no knowledge of any such understanding, and there 
was no evidence proving or tending to prove that the appellee was ye of any such pri- 


vate understanuing between them. 


Skits aa nil ata 

















Napron, J., delivered the opinion of the court. 


The question of partnership in this case was fairly submitted to the 
jury, upon instructions which are unexceptionable. We cannot per- 
ceive the hardship of which the appellant complains, upon the ground 
that the land and improvements for which the lumber was furnished go 
to the heirs of the co-partner Bierman. If the facts be as he con- 
tends, his claim to be re-imbursed from that estate is unquestionable— 
but with this settlement strangers dealing with the firm have no cone 
eern. Judgment affirmed. 
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JOSEPH COCKRAN vs. BRITTON, WOOLFOLK & CAKE. 


1. If proper exception be not taken to the opinion ofthe court below, the supreme court will 
not review it, 


APPEAL from Lincoln Circuit Court. 
STATEMENT OF THE CASK. 


% 

‘The petition stated, that plaintiff sued defendants on a sealed note, dated May 14th, 1848, 
anade by Johnson as principal and Cockran as security, for $150, at twelve months after date, 
payable to the order of John Lanear, without defalcation or discount, with interest from 
date. 

On the 11th June, 1849, Lanear assigned said note to the plaintiff. The consideration of 
said note was money loaned by Lanear to Johnson; that the date of said note which was writ- 
ten and subscribed in St. Louis, by both defendants, was left blank, to be filled up by John- 
son when he got the money from Lanear, of which Cockran had notice. That Johnson ob- 
tained the money from Lanear on the 14th day of May, 1848, the day the note was delivered 
to Lanear, and the day it was dated. Tbe date of the note was filled in by Johnson, and it 
was then delivered to Lanear, who advanced the money thereon to said Jonnson, That on 
the 29th of-March, 1849, Johnson gave Cockrana mortgage on his crop of tobacco, in which 
it was provided, that after paying the costs of transporting the tobacco to St. Louis, the pro- 
ceeds should first be applied to the payment of the said note of defendants to Lanear; that on 
the ilth June 1849, Jonson di ew an order on said Cockran, directing him to pay the amount 
of said note; this order was drawn on the proceeds of tobacco ther in Cockran’s hands, which 
tobacco had been sent to Cockran by Johnson, under said mortgage, for the purpose of pay- 
ing said note, and the proceeds thereof, in cash, then in Cockran’s hands, were sufficient for 
that purpose. Cockrun refused to pay said order of Johnson, or to pay said note. 

Johnson’s answer admits every fact and allegation in the petition material to the issue. 

Cockran in his answer, denied that he recollected of avy blank being left in said note, to 
be filled up,and required proof thereof; and relied on the erasure of the word February, to 
prove that it was his design to give Johnson time only, togo from St. Louis to Lincoln county. 
He averred, that the inteylineation.of the date of said note, was without his knowledge or 
consei.t; he denied that he ever promised to pay said nofe out of the proceeds of tobacco sent 
to him by Johnson under said mortgage; he admitted the mortgage from Johnson to him, hut 
denied that he had received $109 worth of tobacco from Johnson; he denied, also, that said 
mortgage was given to pay several other liabilities due by said Johnson, to a large amount; 
he admitted that Johnson forwarded to him ‘obacco, which he sold for $165, 14, and avers 
that he applied said proceeds to the payment of a note to him for $100 60, and an order for 


$22, from Johnson; he further -averred that Johnson did not send him all the tobacco he had 


mortgaged, but sold it to other persons, and applied the proceeds to his own use; he farther 
averred that he had no knowledge of the alteration of said note; that if it had not been al- 
tered, and had fallen due in February 1849, he could have realized it out of Johnson; that the 
alteration in the date, causing the note to fall due ata late period in May 1849, prevented him 
from collecting it of Johnson, who hed in the mean time failed, and become insolvent. 
_0n the trial, plaintiffs gave in evidence, and proved by testimony, the following matters; 
“1. The deed of trust trom Johnson to Cockran, dated 29th March, 1849, in which it was 
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provided that Cockran shall pay out of the proceeds of tobacco conveyed, first $150 (the 
amount of said note) to be applied to the discharge of Johnson’s liabilities. 

2. That Cockran promised to pay tke money to Lanear, on said $150 note, whenever he 
should receive from Johnson the amount of tobacco and sold it. 

3. That Cockran and Johnson both admitted, by their answer, the sending to, and receipt 
by Cockran from Johnson, some time in May, of 1849, of tobacco that was sold for $165. 

4, That Johnson, on the 11th of June, 1849, drew an order in favor of Lanear for the face 
of said note of $150, and interest, directed to said Cockran. 

5. That Lanear knew of the filling in of the date of the said note, on the 14th May, 1843, 
but did not consent to it or direct it. 

6. That Johnson on the 14th June, 1849 made an assignment of his property to Hall, for 
the venefit of his creditors. 

7. The said note for $150, of 14th May 1849; the order from Johnson to Cockran of 11th 
June, 1849, directing him to pay Lanear the face of said note of $150 with interest. 

The defendant, Cockran, gave in evidence— 

1. A note from Johnson to him, dated March 29th, 1849, promising to pay on 22d June, 
1849, to Cockran or order, $100 69, borrowed money. 

2. Au order, 28th May, 1849, directing Cockran to pay Ray $22, which was signed by 
Johnson. 

The court, sitting as a jury, by consent of parties, found for the plaintiffs in the sum of 
$167 82. No instructions were asked on either side and none were given by the court, and 
no objection was made to,any testimony in the cduse. Not one question of law was saved 
on the trial. 

The defendant, Cockran filed a motion for a new trial, setting forth the following rea- 
sons : 

1. That-the court, sitting as a jury. found a verdict against law. 

2. That the verdict was against evidence. 

3. That the court decided against law and evidence: 

This motion was overruled by the court, and to this decision, defendant, Cockran ex] 
eepted. 


Wetts & Buckner, for appellant. 


I. The court will look into the errors contained in the record, although there were no in- - 


structions asked, and no question of law raised; art. XV, (new code,) makes it obligatory 
upon the court, sitting as a jury, to find the facts and yive its decision thereon, in writing, 


which shall be filed with the clerk. The object of this provision must have been, to save the’ 


necessity of the same tribunal instructing itself as to what is the law upon a given state of facts, 
It is insisted, that the court erred in not complying with the law, and that the defendant ought 
not to be prejudiced because of the failure of the court to [do] its duty. 

II. There is no necessity for asking instructions when the court sits as a chancellor, The 
proceedings in this case, is as near akin tothe proceedings in equity, as it is to proceedings at 
common law, 

The judgment of the court was erroneous, in being given against the defendant because, 
he was not bound by the note sued upon. 


The alteration was in a material point, and being to his prejudice, and without his consent, | 


had no validity against defendant. Ch. on bilis 203; Aubicon vs. McKnight, 1 Mo. R., 323; 
6 East. R., 309; 4 T. R., 320. 

The*authority given by leaving a blank, was limited to the month, as shown by the paper itself, 
and in making the alteration and erasure, the principal exceeded his authority. 


The defendant was a security, and he has a right to stand upon his contract as made, — £ 


he cannot be prejudiced by any change made without his consent. 
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The facts averred in the plaintiff’s petition, and on which evidence was introduced, are 
not in the least inconsistent with the position of defendant. There is no evidence that he 
knew of the note, and the extension of time on the note. At the date of the mortgage, he does 
not know ofthe negotiation of the note, as he does not secure himselt, on account of his liability. 
It was not until April or May afterwards that he was informed of the debts being due, and he 
then attempts to save himself by cbtaining Johnson’s crop of tobacco, and promises to accept 
the order from Johnson. Johnson had one hundred and fifty [dollars] secured to himself, by 
the mortgage, and the object of Cockran was to apply this money to the debt of Lanear. 
Cockran was willing that this debt should be paid, if he could convert the tobacco or the pro- 
ceeds of it to that purpose. 













































Hitt, for respondents. 


I. This cause was tried by the court sitting as a jury, and the defendant, Cockran who ap- 
pealed to this court, did not save a single point of law on the trial, by objection to testimony, 
instructions or otherwise. This court will not look into the record to see if there is error; 
there being no error complained of on the trial, Clark & Swasy vs. Stevens, 10 Mo. R. 512; 
8 Mo. R., 701, 709, 9 Mo. R., 48, 49, 291, 355, 297. } 


II. The motion for anew trial, is because the verdict was against law and evidence. If 
there is any evidence tending to support a verdict, though ever so slight and unsatisfactory 
this court will not disturb it. Wells vs. Douglass, 10 Mo. R., 677; Tlounk vs. Bank of Mis- 
souri, 10 Mo. R., 518. 

/ 111. There is evidence sufficient to support the verdict on all points. 

gf A. The plaintiffs were entitled to recover on the note, notwithstanding the filling in of the 
date, for it was made by Johnson & Cockran, to borrow money upon, and it was not an avail- 
able instrument until it came to the hands of Lanear, a holder for values and the alteration in 
the date previous to delivery of said note to the payee, did not affect the validity of the note. 
Kennedy vs. Nash, 1 stark., 432; Downes vs. Richmond, 5 B. and Ala., 674; 1 D. and R. 332, 
G. C. As to the alteration of veed before complete delivery, see Specee vs. Burgess, 1 C. M. 
and K., 129; 4 Tyr, 598, S C.* Byles on bills (in Law Lib.) 241 alias 246,4 Ed. The bur- 
den of proof to show alteratiun is on defendant, 20 Vt. R., 205. 

B. The circumstances all show that Cockran was cognizant of the purposes for which the 
note was used and expressly authorized the date to be filled in when it was used, by deliver- 
ing it in blank. He promised to pay it after it fell due, as soon as he received tobacco from 
Johnson, and he gave Johnson further credit as late as to June 22d, 1849. 








IV. By the delivery of the note to Johnson, Cockran gave him the authority and the ope 
portunity to fill np the date; and even if Cockran has any right to complain as against John- ’ 
son, that he delayed too long before he used the note; yet, as against plaintiffs, who are inno- 4 


cent holders for value, this is no defence to Cockran: See Tamilly vs. Bank of Mo., 13 Mo, é 
R., first part decided at March term, 1850. 

V. Afterthe note fell due, Cockran promised to pay it, ont of the proceeds of tobacco sent 
to him by Johnson, which tobacco was sent to, and received, and sold by Cockran, after the 
making of said promise, so that the finding of the court, sitting as a jury, is clearly warranted 
by all the facts and circumstances of the case, and the judgment below should be affirmed. 

1. The point urged by the defendant, that the 15th art. 2d sec. of new code, required the 
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judge to give his decision in writing, and file it with the clerk, has no force, because the de- 
fendant has made no motion in arrest or, for a new trial, assigning it for error. 
2. The evidence in regard to the alteration of said note, is positive, that the alteration was 


done by the joint maker, without direction of payee. 
3. The authority in Chitty, p. 161, is only applicable to bills or notes, after they are 
fesued: 1 vol. Mo. R., 312, Obershon vs. McKnight. This was a case of alteration, at the in- 
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stance of the holder after the issue of the note. So in the case, 7 Mo. R., 572, the bond was 
i altered by the obligee. 
i 4. The promise of Cockran, to pay the note, was made after it fell due in May 1849. It 
* was made on the condition of his recovering tobacco from Johnson, and he admits that he 
received the tobacco. 

5. The motion for a new trial is, because the verdict was against law and against evidence, 
and there are uo other reasons. 

6. ‘There is nothing in the record to show whether the opinion of the judge was filed or 
uot, 


Ryanp, J., delivered the opinion of the court. 


This was a suit on a note, brought by the plaintiff against Johnson 
: and Cockran, in the Lincoln circuit court. 

The plaintiffs had judgment—there was no point of law raised in the 
court below by any instruction—there was no exception to any evi- 


f 4 dence offered below by either party, and the facts and law without any 
instructions or any exceptions, were all left to the judgment of the court 
| without a jury, and that court found for plaintiff without finding or 
6 e . ° . 
5 stating the facts on which it gave the judgment. 


The defendant then moved for a new trial, which was overruled—to 
which they excepted, and they bring the case here. 

The only point relied on by the appellants, is the alteration of the 
date of the note. 

This whole matter being left without any question below, to the 
court, we do not consider that the appellants can now complain. 
! : They failed to save the point properly below—we do not consider, 
that there is any force in the point made, that under the new code, the 
judge is bound to state upon the record all the facts of the case, and 
\ then to decide the law; and that this does away with the necessity of 








asking instructions upon matters of law, or of objecting to testimony, 
for in this case, the court did not state the facts upon which its judg- 
ment was founded. nia 
The law expressly gives to either party “the right to except to a de- 
: cision upon matters of law arising upon such trial, in the same effect 
| as upon a trial by jury.” And either party desiring a review of the 
evidence, appearing upon the trial, either of question of law or of fact 
may apply to the court for that purpose, &c.: See “Practice in Courts 
of Justice,” art. 15, sees. 2 and 3. 
The defendants below having failed to save the points properly, we 


| are not inclined to interfere with the judgment. It is therefore atlirmed. 
34 
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ELISHA HALL vs. JOSEPH G. HOPKINS Fz az. 


1. An agent must keep within the scope of his authority. 


2. If the holder of a note takes another, and higher security for his debf, he must look to 
that security alone, and cannot afterwards, maintain an action on the note. 


ERROR to St. Louis Court of Common Pleas. 


STATEMENT OF THE CASE. 


This was an action brought in the St. Louis court of comm) n pleas, by the defendant in 
error against the plaintiff in error, to recover the amount of a promisory note, dated Sep- 
tember 26th, 1842, for $328 40, made by the plaintiffin error and payable to the defendants 
in error by their partnership style of “Hopkins & Co.” 

The suit was tried below, on the geacralissue. On the trial, the note was read in evidence, 
and it was admitted that the plaintiffs below were partners, vsing the style of “Hopkins 
& Co.,” that the note was made in the State of New York, and thai the legal rate of interest 
there was seven per cent. 

The defendants below then read a number of depositions and.other documents, and further 
testimony was given by the plaintiffs in reply, from all which, the following state of facts 
appeared: 

Elisha Hal}, the defendant below, was the owner of five hundred and thirty-nine and a 
half acres of land in the county of Chatauque and State of New York, which was incumbered 
by a mortgage to the Holland Land Compary, to secure $1,500 and interest, On tae 1th 
day of August, 1840, Hall sold the said tract of land to Artemas S. Rogers, subject to the 
land company’s mortgage. A part of the purchase money, amounting to $3455 19 was un- 
paid, and Rogers gave Hall his bond, dated August Ith, 1340, in the penal sum of $5000, to 
secure said sum of $3,455 19 to be paid to said Hall by instalments, and also, the payment 
by Rogers of the land company’s mortgage. At the same time Rogers gave to Halla mort- 
gage deed of the said tract of land to secure the payment mentioned in the condition of the 
bond. In September 1841, Rogers sold to William Clark two hundred and eighty-five and 
a half acres, being the south part of the forementioned Jand, who went into possession, and 
made considerable improvements, costing, as Clark swore, about $1000. During the years 
1841-2, Rogers made some payments to Hall. by which the sum due on his bond and mort- 
gage (exclusive of the land company’s mortgage) was reduced to about $2,450. At the time 
when Hall gave Hopkins & Co. the note now in controversy (Sept: mber 26th, 1842) he executed 
to them an assignment of so much of the Rodgers bond and mortgage as shou'd be sufficient to 
pay said note. The assignment was read in evidence and contained this clause—“I do hereby 
make, constitute and appoint Albert Hzletine, my true and fawiul at‘orney, irrevocable in 
my name or otherwise to have, use and take all lawful ways and means for the recovery of so 
much of the money due upon said bond and mortgage as shall be sufficient to discharge said 
note.” On the 28th September, 1842, Hall made another assignment to Josiah Palmitu, writ- 
ing that he owed Palmitu $55 77, and he assigned to him that sum out of the Rogers bond and 
mortgage, and appointed Hazletine attorney to collect the same. Subsequently Hall made 
other assignments to other parties for various sums, all containing a like clause, appointing 
Hazletine attorney, and all the assignments subsequent to that, to Hop\‘ns & Co., refer fo it 
a8 annexed, and all the assignments seem to have been contained in the same paper. None 
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of the assignments, subsequent to that to Palmitu, recite any debt, and their consideration is 
expressed to be “for value received.’ For convenience, a tabular statement of all assign - 
ments, contz.ining the names of the assignees and their respective debts and amounts is sub- 
joined. 

Hawkins § Co., - - + = Sept. 26,1842, - +. - .« - $328 40 


Josiah Pelmitu, - - . - “ 98, « " . ‘. a 55 77 
Perez Dewey, - ar ° « 30, « en) ee See - 406 58 
fra Day, - - - YS « Cee « wer te ae 71 84 


Elisha Mather, - - - - Oct. 30, ¢ ° - - . n 139 99 
Stephen Mather, - 2 = = So- GP ae e be OR 


William Hall, - - - - a. ete JG a - » - - é 363 40 
Barrett & Butler, - + = - - it do en ee ee 
Hannah Foster, -- - - - Nov.7, « - - - - : 44 88 
Seth Cheney, - - - - CTS Se | us - - - e - 250 54 
Samuel Hall, - = -* + +» Marech21, 1843, - - - - - 251 49 

$2036 31 


In the fall of 1843, the Holland Land Company commenced proceedings to foreclose its 
soortgage extending over the whole tract. This mortgage then amounted to about $1800. 
The assignees under Hall held a meeting, offered a treaty with Clark, and concluded an agree- 
ment, by which Clark was to pay off the Land Company mortgage, and his part of the laad 
being 2854 acres, was thereuron to be released from Rogers’ mortgage. This agreement was read 
in evidence. It bore date lec. 22, 1843, and was signed by Abner Hazletine, attorney for the 
assignees. It was in evidence that Hopkins & Co. expressly assented to this agreement, but 
there was no proof that Hall personally assented to, or knew of the arrangement. The agree- 
ment was curried out by Clark. Hus part of the land was formerly sold under the Land Cor. 
pany mortgage, and such an arrangement was made by him with the purchaser that the mort- 
gager was satisfied, and the north part released fiom the Land Company mortgage. In 1844 
proceedings were commenced to foreclose the Roger’s mortgage as to the 249 acres, being 
the northern part of the whole tract, This suit was brought in the names of Elisha Hall and 
the several assignees under him above named. It did not appear, however, that Hall had any 
personal knowledge of the suit, and the reason why he was madea forma! party, was explain- 
ed by the attorney who conducted the suit. Before the sale was had under this foreclosure, 
the assignees suspected that the security had become scant, and they held another meeting to 
make a further arrangement. Hopkins & Co. insisted that they had a preference, by being 
the first assignees, ad refused to go into an agreement with the other assignees. Theresult was 
that the other assignees appointed Perez Dewey their joint agent to purchase the land at the 
gale for their joint benefit. The agreement was reduced to writing,and signed by the sevar- 
alassignees. It bears date 27th March, 1845. The agreement does nut speak of Dewey’s pur- 
cbasing the claim of Hopkins & Co., but the witness says such was the understanding of a 
memorandum signed by Dewey at tae foot of the agreement mentions the claim to Hopkins 
& Co., as included in his advances. On the same 2ith of March, 1845, Hopkins & Co. as- 
signed by their writing to Perez Dewey all their interest in the Rogers? mortgage, and all 
securities against Elisha Hall for the same demand. 

The sale under the foreclosure of the Rogers mortgage took place April 2nd, 1845, and Pe- 
sez Dewey became the purchaser at the price of $2U9). At this time the several amounis, 
assigned by Hall w:th interest, came to about $2375. No proof of the actual costs ia the fcre 
closure, proceedings was offered, Lut evidence was i:.troduced that in foreclosure cases in N. 
York, the costs were ordinarily about $100. No proof was made as to the ultimate disposi- 
tion of the land purchased by Dewey. Evidence was given on the trial, on behalf of the de- 
fendant, a3 to the value of the land released by Clark. It was admitted on all hands to be the 
most reliable fact, comprising about 40 acres more in quantity and more considerable im- 
provements, Anzo1Chamb.rlin, Samuel Berrett and William Hall, (the last two being as 
saznecs) swore that the land was worth, during the years 1843-4, $12 per acre. No direc 
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testimony as to the value of the land was produced on behalf of the plaintiffs. William Hal} 
in answer to a question by plaintiffs, stated that he did consider the arrangement with Clark 
a beneficial one for the assignees; on the contrary, his motive in assenting to it was, to favor 
Clark, 

At the close of the testimony, the defendant below moved this instruction: 

“The jury is instructed that as the note sued on appears from the plaintiff’s evidence, to 
have been assigned to Perez Dewey, on the 27th of March, 1845, the plaintiffs are not entitled 

to recover inthis action.”’ This instruction was refused and defendant excepted. 

These instructions were then given for plaintiffs. 

1, The transaction with Wm. Ulark, as detailed in the evidence, is no discharge of the de- 
fendant, if, under the circumstances, no greater amount of movey would have been realized, 
for the land released, than the amount due the assignees of the Holland Land Company on the 
prior mortgage. 

2, The transaction mentioned i in the first instruction, is no discharge of defendant, if assent- 
ed to by bim or his authorized attorney, either before the agreement maile or ratified after- 
wards. 

3. Abner Hazletine, under the evidence in the cause, and upon the true instruetion of the 
several assignments of an interest in the Rogers’ mortgage, was the attorney in fact of the 
defendant, and if the jury believe from the evidence that the arrangement made with Clark, 
and the subsequent agreement with the assignees, and the purchase of the premises for the ben- 
efit of all concerned, were all done in good faith, and with the advice and concurrence of said 
Abner Hazletine, acting as defendant's attorney, the defendant cannot set up said matters in 
eischarge of his liability. 

4, The assignment of Hopkins & Co. being collateral, and the other assignments absolute, 
the subseques could compel Hopkins & Co. to exhaust their remedy on the note before tak- 
ing their pay from the fund assigned ; and if the jury believe that Perez Dewey, on behalf of 
himself, and other assignees ot portions of the Rogers’ mortgage, have advanced the money 
to Hopkins & Co. for the note sued on, the present pa'ties in interest succeed to all the rights 
and liabilities of Hopkins & Co., one of which is to collect the money on the note, and in case 
of a deficiency in the proceeds of the Rogers’ mortgage, to pay all except Hopkins & Co., 
to be excluded from every participation in such proceeds, unless the note cannot be collected. 
If the note can be collected, that must be done; if it fail, then the party holding the lien has 
the right to be first paid. 

5. That the assignment to Hopkins & Co. was prior in time, and first to be paid, does not 
aid the defendant, or bar the plaintiff's right to recover, unless it shall appear that the pro- 
ceeds of the Rogers’ mortgage have been sufficient to pay all the claims upon them, created 
by the defendant; if the jury shall believe that Hopkins & Co. held the note in question, and 
also the assignment in evidence, as collateral, and that subsequent assignments to the amount 
of the debt of Hopkins § Co. were absolute, and such subsequent assignees had no security, 
except the absolute transfer of the interest assigned in the Rodgers’ mortgage. 

Defendant excepted to the giving of the above. 

The court then gave these instructions on motion of the defendants : 

2. If the jury find that the note sued on, was secured by the assignment of a mortgage to 
the plaintiffs by defendant, and that the plaintiffs, after making such assignments, did, with- 
out the consent of the defendant, enter into an arrangement by which they released a portion 
of the mortgaged premises, in value equal to or greater than the amount of said note, then the 
plaintiffs are not entitled to recover in this action. 

3. If the jury find that the mortgaged premises were sold under the foreclosure of the mort- 
gage, by Rodgers, for a sum equal to or greater than the several sums mentioned in the assign- 
ments by the defendant, then the plaintiffs are entiled to recover. 

4, The jury are instructed that the improvements made on mortgaged land, by the mortga- 


ger, or any person claiming under him, subsequent to the mortgage and prior to the nent 
sure, are bound by the mortgage. 
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5. The jury are instructed that if they find from the evidence that the assignees under 
defendant of the Rodgers’ mortgage, by arrangement among themselves, became the purchas- 
ers of the foreclosure of the Rodgers? mortgage, they are accountable to said defendant for the 
proceeds of the premises thus purchased, and such assignees cannot recover of, the defendant. 
without proving that such proceeds were insufficient to satisfy the sums for which the defenid- 
ant made the assignments. 

8. The jury are instructed that the circumstances that the arrangement with Clark about 
the release of the !and held by him from the Rodgers’ mortgage, was made by Hazletine, isnot 
evidence of defendant’s assent to such arrangement, although Hazeltine was the agent and at- 
torney of the defendant at the time: if the jury find that in making such arrangement, said 
Hazletine acted solely as the attorney of the assignees, under the defendant, professing at the 
time to]represent the assignees, and not the defendant. 

The court refused the following made by the defendant: 

6. If the assignees under the defendant became the purchasers, as mentioned in the last in- 
struction, and were the holders of the land thus purchased at the time of the commencement 
of this suit, the defendant would be entitled, as against the assignees, to the benefit of any 
rise in the value of the land, and the plaintitfs cannot recover in this action without proof that 
the vaiue of the land, at the time of bringing this suit, was insufficient to satisfy the sums for 
which the assignments were made. 

7. In the absence of the proof mentioned in the last instruction on the part of the plaintiff’, 
the jury ought to find for the defendant. 

9 The jury are instructed that there was no power conferred upon Hazeltine, by his ap- 
pointment as attorney in fact, by defendant, to comproimse the mortgage given by Rodgers, or 
to release the mortgaged premises, or any part of them. 

10, If the jury find that the purchase under the foreclosure of the Rodgers’ mortgage was 
made by defendant’s assignees for the benefit of all concerned, in pursuance of an arrange- 
ment to that effect, then the defendant 1s entitled to the value of the premises purchased, irre- 
spective of the nominai sum for which the said premises were sold, and the plaintiffs, betore 
they can recover, must show at what price they have sold the szid premises, or their {rie 
value, if they are sti!l holden under the purchase at the foreclosure. 

Defendant excepted to the refusing of the above. 

The court, on plaintiff’s motion, gave the following :— 

6. By the proceeds of the premises in the instruction given, is intended, the sum bid at 
the sale of the premises on the Rodgers mortgage less the amount properly chargeableon such 
sums for costs and expenses. 

Defendant saved an exception to that instruction. 

The jury found a verdict for the ainount of the note and interest. 

Defendant made his motion for a hew trial assigning the several reasons, 

‘rhe court overruled this motion and defendant excepted. 


Fiexp, for plaintiff in error. 


{. As the note, on which the suit was brought, had been assigned by the plaintiffs in wri- 
ting, on the 27th March, 1845, while the Rev. C. of 1835 was still in foree, the plaintiffs, on 
their own showing, had no cause of action, and the court ought to have given the defendants 
instruction to that effect. Able vs. Shields, 7 Mo. R. 120. 

II. There was error in giving the plaintiff’s 3rd, and refusing the defendant’s 9th instruc- 
tion; for it is well settled that an attorney, appointed to collect a demand, has no power to 
compromise it. Story’s agency, § 99. 

Besides, it is apparent, that in the present case, the appointment of Hazletine as attorney, 
was at the result of any previous confidence on the part of Hall, but was inserted merely 
t. ue so the transfer to the assignees effectual. ‘ 
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III. The plaintiff’s 4th intruction is erroneous for several reasons: Ist. It undertakes to 
marshall the securities of the several parties on the fund derived from {the Rogers mortgage, 
according to the principles of courts of equity. But it is insisted that the court below, as a 
court of law, was incompetent to make such an adjustment. 

The proper parties were not before it. 

Moreover, it will be observed, that all the parties interested in the fund were parties to the 
suit in chancery, to foreclose the Rogers mortgage. Any equitable disposition of the fund 
might then have been properly asked for and ordered. In the absence of any such speciat 
direction in the chancery suit, a court of law must regard the legal privity of the parties cnly; 
and as it is admitted that the plaintiffs had the first legal right, their note must be considered 
by a court of law as paid out of the fund. 

2d. The assignments subsequent to that of Hopkins & Co, refer to it expressly. and the 
fair construction of these assignments is, that those assignees were to take subject to the 
prior assignment to Hopkins & Co. 

The equitable principle contained in the instruction is consequently inapplicable. 

3d. At all events, the assignees subsequent to Hopkins & Co. can claim, as assignees only, 
and not as creditors of Hall. They are therefore creditors of Rogers while Hopkins & Cu. 
are creditors both of Rogers and Hall. In such case the rule of equity, as to marshalling 
securities, does not apply. 1 Sty. Eq., § 642 et seq. 

4th. The assignments, subsequent to that to Hopkins & Co., were all for specific parts of 
the Rodgers bond and mortgage. The fund, derived from the foreclosure, was to be appor- 
tioned among the parties pro rata, except that Hopkins & Co. were to be paid in full. Don- 
ley vs. Hayes, 17 Serg. & Rawle, 400; Bets vs, Hubner, 1 Pa. Rep. 280; Ewing vs. Arthnr, 1 
Humph., 537. 

The whole sum due on the Rogers mortgage++++ «+++ seeeee coveee coveee cone $2615 


Hopkins & Co.’s lien on the whole++++ socces seeee vee ecccccreeG 385 
Amount assigned to others cee oeoee © Cece cece cece cece cece ceee 1,990 
Hall’s iuterest not assigned «-+++. bese ove¥es woe » oeese e ccccse ce § 300 
—— $2,675 
The apportionment of the fund would be as follows :— 

Fraud derived from foreclosure +--+ sees eeccee cove soceee teeeee eceeee eoveee $2,190 
Assignees after Hopkins & Co would take++++++ seesee eee o+e+ $1,630 
Hopkins & CO.'S PO TALA soos coccee soccce sevece cove cove seeves 315 
Hall for residue cess coccee coccee eevee soccce cose cvecce coves . 245 

——-$1,190 


The balance of Hopkins & Co.’s note, $70, would fall on the other shares, and to that ex- 
tent only, under the most favorable view for the assignees, would the equitable rule invoked 
in the instruction be applicable. But as the assignees have in fact $245 of Hall’s money in 
hand, they can haveno claim on him. 

It will be observed that the assignments extend to the bond as well as the mortgage, and 
although the mortgage has exhausted, the assignees are at liberty to enforce payment of the 
bond by Rogers. SS 

1V. There was error in refusing the defendants’ 10th instruction, for the plaintiff’s 3d in- 
instruction assumes that the purchase at the forclosure, and of the Hopkins note; was for the 
benefit of all concerned. Dewey, then, could not call on Hall for the payment of the note 
until the fund in his hands was exhausted. That jund was the amount realized from a sale 
of the land, or its value, and not the nominal price at which it was sold on the foreclosure. It 
was a prerequisite to a recovery on the note, that the state of the fund should be shown. 


Hareurt, for defendant in error. 


I. The first instruction asked by plaintiff in error was a misapprehension. There was a 
































MARCH TERM, 1851. 








Hall vs. Hopkins, et al. 





decision that the assignee must sue in his own name, but this isaltered by the Rev, Statute of 
1845, According to the lawas then enacted, and now remains, the assignee of a note eannot 
sue in his own name unless the assignment is on the note. The decision was under the act of 
1835. Abelvs. Shields. An examination of the statutes will show the changes, 

II. The instructions given by the court for the defendant in error, are not erroneous in law. 
To the first instruction there is no objection, nor to the second. The third raises the question 
as to Hazletine’s power to assent to the arrangement made with Clark. The power conferred 
on looking at the several assignments, appears to be as full and ample as can be confereed on 
an agent in the arrangement of a debt. See several of the last assignments, where it is said 
he (Hazletine) is t» what may seem to him proper in the premises 

III, The fourth instruction states a principle, to which there is no dispute. Its application 
enly is denied. It is well stated in 4th Little 169, Bank. of Kentucky vs. Nance’s Admin- 
istrator. , 

The principle applies as well to purchasers as to creditors. If a slave should be purchased 
on which the vendor had given alien, with other slaves, to secure a debt, the vendee could 
compel the person holding the lien to sell others before coming upon the oue he had pur- 
chased. 


Brrcu, J., delivered the opinion of the court. 


It is by no means apparent to our understanding that Hazletine was 
clothed with authority to bind Hallin the manner implied in the in- 
structions of the court below. 

The assignment to Hopkins & Co. was of ‘so much of the amount 
due upon the mortgage and bond executed to him (Hall) by Rogers, 
as should be snfficient to satisfy the note” now in suit—the one-half to 
be paid out of one, and the remainder out of a subsequent installment 
falling due by said bond and mortgage—and the specific and only 
power which seems to have been conferred upon Hazletine was ‘to 
have use and take all lawful ways and means for the recovery of so 
much of the money due upon the bond and mortgage”’ which had been 
thus transferred in part to Hopkins & To. ‘‘as shall be sufficient to dis- 
charge the said note at the time herein before stated.” 

It may be as well to state here as elsewhere, that “the times” or pe- 
riods above alluded to, when the note was thus to be discharged, were 
the first day of January, 1843, and the first day of January, 1844—con- 
curring, in that respect, with the periods when the installments secured 
by the bond and mortgage which he had received from Rogers and 
assigned (in part) to cover this indebtedness would fall due. It is 
proper to add, also, in this connexion, that the transfer or assignment | 
to Hopkins & Co., was prior in date, and (as we think) had priority in 
every other respect to any of the subsequent assignments; and that 
as it seems by no mears ambiguous or uncertain in its terms, there is 
neither necessity or priority in construing it in reference to the phrase- 
elogy of the subsequent assignments. 
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We have perhaps thus, already, sufficiently denoted our disconcur- 
rence in the assumption, that under. circumstances like those detailed 
in the statement of this case, the subsequent assignees could compel 
Hopkins & Co. to exhaust their remedy upon the note before they were 
allowed to proceed upon the mortgage. On the contrary, it appeers to us 
that the governing and preponderant equities would indicate the exact 
reverse. Were it otherwise, however, as contended by the counsel for 
the defendant in error, it should be deemed a sufficient answer for all 
the practical purposes of this case that they did not so construe either 
their rights or their authority, when interposing themselves as parties 
and assenting to an arrangement wholly unauthorized by Hall, (and 
for which they are of course alone responsible,) whereby the security 
he had provided for them was not only not pursued according to the 
mutual implied arrangement, but broken up and ultimately squandered 
and scattered amongst others. 

The wrong thus inflicted apon the defendant is unalleviated by an- 
swering that he might even yet overturn the unauthorized if not col- 
lusive arrangement by which it is alleged he was defrauded of much 
which should have been realized for him under the mortgage, even 
beyond the claims of his creditors. We think his remedy (pro tanto 
at least) is appropriately here, now—it being a sufficient defence to 
the action pending against him upon the note, to plead and prove as he 
has done, the virtual acceptance of another and higher security, from 
which more was realized than is now claimed, and which (to say the 
least) it was the plaintiff’s own fault that it was permitted to go into 
the hands of others instead of their own. It is therefore clear to our 
minds that to those persons alone ean the plaintiffs here look; and that the 
judgment of the court of Common Pleas must consequently be reversed, 
and the cause remanded for further proceedings in conformity with this 
opinion. 





PATRICK MUNDY vs. JOHN G. BRYAN To THE usE or F. DESLOGE. 


1. If the testimony be such as, well enough to authorize the verdict, the supreme eourt wils 
not disturb it. 
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APPEAL from Washington Circuit Court. 


Faissext, for appellant. 


It is contended that the note sued upon, was totally without consideration, and for that 
reason the judgment for the plaintiff below was erroneous, and ought to have been set aside 
upon motion. Ch. oncontracts 25. 

There was also a misstatement of a very material fact. That 1s, as to the improvement 
being upon government land, both settler and buyer may, at the time, have honestly believed 
that such was the fact. It is not seen how this could alter the case. The law does not com- 
pel a man to give something for nothing. It may be said that he simply quit claimed. “That 
he purchased of Evans will not avail. Evans had the right of possession and of user; but 
after Bryan bought of Evans, Perry entered it. This vested the right of possession, and the 
use in Perry, against all the world. Mundy, by his purchase from Bryan, acquired absolute- 
ly nothing. From the time Perry made entry, Mundy was a trespasser against Perry. 


Jounson, for appellee. 


I. This case was submitted to the court without a jury. No instructions were asked on 
either side, and it does not appear from the judgment, or otherwise, that the court was called 
upon to decide any particular principle of law, nor did it exclude any evidence offered by the 
appellant, or admit any objectedto by him. Under such circumstances, this court will not 
interfere with the judgment of the court below, unless the finding is very clearly against the 
evidence. Little & Nucker vs, Nelson, 8 Mo. R., 709, compared with Hart vs. Leavenworth, 
11 Mo. R., 629. 


II. It appears from the evidence, that Dr. Bryan sold to defendant a certain improvement 
on frac. sec. 15, or all the right and title that he derived through Richard Evans. He-sells 
nothing but the improvement. This is expressly mentioned in the contract of sale offered in 
evidence. It is true, in describing the land, be says, it is government land. This is mere 
matter of description, and not a covenant that it is so. Ferguson vs. Dent, 8 Mo. R., 667; 
Dryden vs. Holmes, 9 Mo. R ——. It was a form of expression, to indicate clearly that 
the land was not his. No sensible man can read the contract, and form two opinions about 
it. It has been repeatecly held by this court, that an improvement on public land is a suffi- 
cient consideration for a note. 


II1. The defendant in purchasing the improvement, thought he was taking initiatory steps 
to procure the legal title. He knew that kichard Evans had a claim on the land under the 
pre-emption law of 1834. He had rented the improvement from Bryan for several years. 
He knew that John Perry had a claim on it, but he thought his claim was not good, and he 
was willing to run the risk. The witness, Peter Smyth says, that he had given Mundy informa- 
tion about Perry’s claim, and he knew that Mundy knew as much about it as Tir. Bryan. 
Mundy now tries to get out of the payment of the note by showing Perry’s certificate of en- 
try, and that the land in suit between Perry and the O’Hanlins, reported in the XI. Mo. R., 
was a portion of the land inclosed in the certificate of entry. On the other side, it was shown 
that Perry’s entry had been cancelled, and Mundy’s acknowledgment that he had entered. 

Whether the cancellation of Perry’s entry was right or wrong, or Mundy’s entry was 
valid or invalid, can make no difference. It does not appear, upon his own showing, that 
Perry ever cisturbed him. For aught that appears, he is ia possession under his own title. 
When he bought of Bryan, he knew precisely what he was buying. He was putting himself 
in acondi!’:., ‘o contest Perry’s right, and to be the first to claim the land uncer the pre- 
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emption law, if Perry’s right was decided not to be good. He cannot charge Bryan if the 
event did not happen according tohis hope. Bryan sells the improvement to Mundy; he oc- 
cupies it 8 years, and even now holds possession; and when he is asked for the $100, he points 
Bryan to Perry’s entry, though admitting that he has entered the land himself. It is certain- 
ly a new doctrine, that the seller of an improvement cannot recover if his purchase does not 
finally get the title. Besides, every man can sell bis right title and claim to land, and if no 
fiaud is used, and the purchaser knows the extent of the claim, and has a full knowledge of 
all the facts, he will be compelled to pay, more especially if he is let into the possession. 
And there is no pretence of fraud. But, it is said, that when Bryan sold to Mundy, Perry 
had the certificate of entry for the land in his possession: and as the improvements follow the 
title, Bryan sold Perry’s improvements. To this it is answered, that the same argument is 
applicable to all the improvements on public land. Strictly, they belong to the U. S. But, 
in regard to Perry’s entry, it was supposed not to be valid. Indeed the evidence shows that 
it was cancelled, It stands then on the footing of a doubtful title. Under such circumstances, 
Bryan might well sell the improvement. 


Bircu, J., delivered the opinion of the court. 


From the manner in which this suit was tried in the court below, it 
is deemed unnecessary to State more concerning it than that: 

No objections were made by the appellant to any of the testimony 
offered by the appellee, nor were any instructions, or declarations as 
to the law of the case asked for by either party. 

2. The issue of indebtedness upon the note sued on, in connexion 
with much additional testimony by both parties, was submited to, and 
found by the court, sitting as a jury. 

3. The nature of the testimony was such that a jury, or a judge sit- 
ting asone, might well enough find the verdict that was found, 


and— 

4. The only reasons which were assigned for granting a new trial, 
were that “the verdict is against evidence and the weight of evi- 
dence.” 

There being, consequently, no point of law passed upon by the court 
bolow, and thus, preserved and presented for the action of this court, 
the judgment of the circuit court must be, of course, affirmed. 


BRYAN vs. MUNDY, apm’r or FELIX MUNDY. 


}. In presenting a judgment for allowance against an estate, the same notice is required, at 
in the presentation of other demands; and if it be not given, the allowance is unavu- 
thorized and illegal, and may, at any time, be set aside, on the application of the ad- 

ministrator. 
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APPEAL from Washington Circuit Court. 


Jounson, for appellant. 


It sppears from the judgment of the ciremt court, that what the court calls “the allow- 
ance,” was set aside, upon the ground that the administrator had no notice. It is insisted, 
that when judgments, obtained against the deceased in his life, and filed in the county court, 
the administrator is not entitled to notice., By reference to 4th article of the administration 
law, section 5, we have the requisites to be stated in the. notice to the administrator, among 
which is “a copy of the instrument of -vriting or account upon which the clair is founded.” 
This section not only prescribes the requisites of the notice, but limits the classes of claims 
where the notice is required. ‘These classes, Ist, those found on instruments of writing. 
2nd. Those founded on account. Actions pending against the deceased at the time of his 
death, are considered legally exhibited against the estate at the time the action is revived 
against the administrator. (Sec. 3.) There are also two other cases. Ist. Judgments rendered 
in a court of record against the administrator, establishing the demand, therein preference, 
to the county cour’, (sec. 7;) and, 2nd, judgments rendered against the deceased in his life 
time. Now, in all these cases, where a copy of the instrument of wiiting or account is to 
occompany and form a part ot the notice, the county court both allows and classes the claim 
(secs. 8 and 22.) In those cases where judgments of courts of record are filed, whether the 
suit was revived against, or originally commenced against the administrator, the county court 
does not allow, but simply class the claim, (sec, 22;) (compare the words courts of re- 
cord, in this section, with sec. 7.) In those cases, where the judgment was rendered against 
the deceased in his life time, the county courts have nothing to do; the law classes the claim 
in the fourth class, (sec. 1,) and the county clerk is simply required, when it is filed, to enter 
it in his book of abstracts; (sec, 21.) When, therefore, a judgment has been rendered against 
the deceased in his life time, it needs no action in the county court to impart any greater vali- 
dity to it; itrequired the highest evidence of indebtedness from the court rendering it; the 
county court could give it no greater dignity; and the law has put it in a class which the 
county court cannot alter. If the county court have nothing to do, either in allowing or 
classing a judgment rendered against the deceased in his life time, how can the admjnistrator 
elaim a notice to come in court when the judgment is simply? For what purpose would he 
come in the county court? We have seen that the county court has no authority either to al- 
low or class it; it results from this, that the administrator eouid not contest it. Can it be 
said that the administrator is entitled to the oath of the claimants? Who could require it? 
jt will be seen that the county court can only require the oath ‘‘that the claimants have given 
to the estate all credits and off se'ts, &c.,’’ in those cases only, where there is an application 
at their hands, either for allowance or classification, or Loth, (sec. 10.) As the county ccurt 
neither allows nor classes judgments rendered against the deceased in his life time, they have 
no right to require an affidavit. 

There is no danger, but that the estate can get all credits and off-setts to which it is entitled. 
It is presumed, that when the judgment was rendered against the debtor, he obtained credit 
for all payments and off-setts to which he was entitied. If he did not, he should have ap- 
pealed. If payments have been made since the judgment, by the debtor, they will generally 
appear, either by receipt, or by endorsement on the judgment or execution, The adminis- 
trator can claim these credits when he comes to pay the judgment, and if the creditor refuses 
to rilow them, all thathe has to do, is to go to the court where the jdugment was rendered, 
and by motion in the nature ef a writ of “credi‘a qureala,” get the court to order the same to 
be credited on the judgment by the clerk, and if he wants the oath of the party, he can get in 
on this motion. 
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FrissE.t, for appellee. 


The only question in this case is, whether a judgment rendered against a person in his tife 
time can be allowed against his estate after his death, without giving notice to his adminis- 
trator. 

The whole question turns upon the construction of the statute, for it is exclusively a statu- 
tory regulation. The act concerning executors anc adininistrat rs, art. 4, sec. 1, p. 90, pro- 
vides that “all demands against a deceased person shal’ be divided into the following classes: 

4th. “Judgments rendered against the deceased in his lifetime,” &c. 

Sec. 2. Provides, “that all demands not thus exhibited within three years, shall be forever 
barred,’’ &c. 

Sec. 3. Provides, that “all actions penting at the tine of the decease shall be considered 
demands legally exhibited from the time of revival,” that is, from the time the administrator 
becomes a party. 

Sec. 4. Provides, that all actions commenced against the executor or administrator shall be 
considered demands legally exhibited against such estate,” &c. 

Sec. 5th. Provides, that any person mey exhibit his d-mand against such estate by serving 
upon such executor or administrator a notice in writing stating the nature and amount of his 
claim, &c., and such claim shall be considered legally exhibited from the time of serving such 
notice. 

Sec. 16th. Gives the estate the benefit of the oath of the persons having demands against 
the estate. 

Sec. 22nd. In the first clause, refers to judgments of the other courts to which the adminis- 
trator has been a party. Upon the whole matter, it is not seen that any good 1eason exists 
why the administrator or executor should no! have notice of judgments rendered in the life- 
lime of the deceased. 


Bircu, J., delivered the opinion of the court. 


In the lifetime of Felix Mundy, John G. Bryan obtained a judgment 
aguinst him before a justice of the peace, made a portion of the money 
on execution, filed a transcript in the circuit court clerk’s office, from 
which issued a second execution, upon which a small additional sum was 
made. The defendant subsequently denying, a transcript of this judg- 
ment was filed in the county court clerk’s office on the 22nd of Decem- 
ber, 1847, and the demand classed against his estate at the February 
term, 1848. Two years after the judgment was thus classed, the ad- 
ministrator of Mundy appeared in the county court and moved to set 
aside the allowance against his decedent, for reasons which we are to 
presume were satisfactory, inasmuch as the party complaining then and 
complaining yet, although causing them to be referred to, has not em- 
bodied them in the record by which he has brought the case here. In the 
circuit court, to which bryan appealed from the judgment of the county 
court, the administrator proved by the clerk of the county court that he 
had never seen any notice to the administrator of Mundy, when the 


transcript was filed or allowed, and that such notice was not waived in 
open court. 
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The defendant thereupon, in order to sustain the issue on his part, 
produced Israel McGready, who testified that as clerk of the circuit 
court he had made out the transcript offered in evidence; that some 12 
months or more before he had prepared it, Dr. Bryan had applied to 
him to do so, stating that the administrator had been making prepara- 
tions to settle the debt, without carrying it to the county court. Wit- 
ness stated that the widow of the deceased had dower in a house and 
lot purchased by Dr. Bryan (the defendant in this proceeding) under 
an execution in his favor against the deceased, and that the administra- 
tor had proposed that the widow would relinquish her dower, and they 
would convey to him, if he would give up the debt, and that Dr. Bryan 


had agreed to doit. He stated at that time that he would wait awhile 


and see whether the administrator and widow would come up to their 
promise before he got the transcript. Mr. McGready further stated 
that he had been connected with the clerk’s offices in that county for 
18 years, and had lived in the county for 32 years, and that the unvary- 
ing practice had been not to give notice to administrators in filing tran- 
scripts of judgments against tieir intestates estates. 

The question before us is, did the circuit court do right in affirming 
the action or proceedings of the county court, rescinding or setting 
aside the allowance in favor of Bryan, on the ground that the adminis- 
trator had had no notice. 

The first section 01 ‘the fourth article of the administration law ex- 
plicitly recognizes ‘‘judgments rendered against the deceased in his 
life time,”’ (as demands “against his estate, and assigns them ordinarily, 
though not invariably, to the fourth class. By the twelfth section of 
the same article, it is enacted (peremptorily, it would seem, ) that ‘‘any 
person desiring to establish a demand against any estate, shall deliver 
to the executor or administrator a written notice, containing a copy of 
the instrument of writing or account on which it is founded, and stating 
that he will present the same for allowance at the next term of the coun- 
ty court; and by the 14th section it is provided, that the administrator 
may appear in court and waive the service of any such notice. 

It is not perceived in what respect, if any, the legislature has dis- 
criminated in favor of establishing a demand evidenced by a judgment 
against the party during his hfetime, in preference to one that is evi- 
denced by a note or a bond, and there seems to us no sufficient reason 
why they should have done so. Hence, the 9th and 10th sections un- 
questionably require that the claimant should take the same oath in re- 
spect to every species of demand, for it makes no discrimination in 
favor of one of this nature, and it would be too absurd to do so. So, 
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also, the 6th section enacts that “every executor and administrator 
shall keep a list of all demands thus exhibited, classing them, and make 
return thereof to the county court every year, at the term at which he 
is to make settlement.” ‘This section evidently contemplates that the 
administrator will be in court pursuant to notice, or to waive notice, 
upon the exhibition and allowance of every demand against his dece- 
dent, for how, otherwise, could he “keep” a list of the demands exhib- 
ited? True, he might go to the clerk just before his settlement and 
procure such a list. But such a course is neither in fulfilment of 
the letter or the spirit of the law. It may as well be added that it will 
have been in vain that the legislature has enacted proper rules for the 


protection of the estates of the dead, unless the courts hold all parties to 


their more punctual observance, for our observation upon the bench has 
abundantly confirmed us that in no branch of the jurisprudence of the 
State has the “practice”’ of the courts been more loose and inexcusable 
than in the allowance of demands on the general settlement of estates. 

That the words of the 12th section of the administration act, which 
require that the written notice to the administrator shall contain “a 


_copy of the instrument of writing or account” upon which the demand 


is founded, do not technically fall within this case is no sufficient argu- 
ment when applied to a jurisdiction and a subsequent matter (sec. 15) 
when the trial is summary and without the form of pleading. A com- 
pliance with the spirit and object of the law would have required no 
ingenuity even, if indeed a compliance with its very letter would not 
have been quite as practicable as in reference to many other species of 
demands, which have to pass the same ordeal, and of course are gov- 
erned by the same requisition. Because the legislature has not always 
employed apt words wherewith to meet every case that may occur, the 
courts are not therefore to lose sight of the object which was manifestly 
in their view, but are to give to the whole enactment such a construction 
and effect as, if possible, to promote and accomplish the general object 
which was aimed at. Had that been done in the case before us, by no- 
tifying the administrator of Mundy that a demand founded upon an un- 
satisfied judgment, (reciting a copy of it) would be presented to the 
county court for classification, (the same thing as allowance, ) who can 
say that the administrator might not have availed himself of an offset, or 
even of some equitable defence, accruing or developing itself after the 
rendition of the judgment, and thus have defeated its allowance? Far 
from supposing or intimating that this would have been done, the whole 
object of the law seems to contemplate that it may be done ; and be- 
eause no notice was given, and no opportunity thereby affurded the ad- 
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ministrator to do so, or in any other manner to defend the interests of 
his intestate’s estate, the original classification of the demand was un- 
authoritative and illegal, and both the county court and the circuit 
court did right, when the facts were brought to their knowledge, and 
undenied, to so declare it, and to set aside the allowance, or declare 
the judgment void, accordingly. 

The judgment is therefore affirmed. 





W. L. POLSTEN vs. STATE OF MISSOURI. 


J, An indictment for arson, charging that the defendant “did set (omitting the word ‘‘fire”’) 
to and the same house then and there, by the spreading of such fire, did feloniously, wil- 
fully and maliciously burr, and corsume,” is sufficient. The statute of arson decluring 
that “every persun, who shall set fire to or burn,” being in the disjunctive, the indict- 
ment would have been good, had it contained\the second clause only, for burning the 
house, and the defe>tive attempt to include the first clause, may be rejected as surplusage. 


APPEAL from Cape Girardeau Circuit court. 


Lacxk.anD, for the State. 


The first question noticed goes to the sufficiency of the indictment. It alleges that defend- 
ant at &c. on &c., in the night time of said day, with force and arms, the house of one John 
A. Johnson, then and there situzie in the county and State aforesaid, feloniously, wilfully and 
maliciously did set —— to and the same house then and there by the kindling of such fire, 
did feloniously, wil'ully and maliciously burn and consume, contrary, &c. 

The court will perceive, if this record is correct, the word fire was left out of the former 
part of this a'legation in the indictment. 

This is merely a clerical error, and was not raised until raised by the motion in arrest. 
The objection comes too late after verdict, ifit ever could have been welltaken. The words 
contained in the latter part of this allegation are sufficiently comprehensive to embrace the 
offence. The pleader need not adopt the verv words of the statutes. 

If the indictment had contained the allegation that defendant feloniously and wilfully set 


Bre to the house of Johnson, and the house had been merely charred, this would have been a 


sufficient burning to constitute the offence. We certainly think, the allegation contained in 
the part succeeding the omission—that is to say, “and the same house then and there by the 
kindling of such fire, did feloniously, wilfully and maliciously burn and consume,”—this 
alleges that the house was not oniy burnt or charred, but consumed. 

Where the words used in an indictment are equivalent to, or of more extensive significa- 
tion than those used in the statute, such words are sufficient. 

The words of the statute declared it felony to make fraudulently any coin in imitotion of 
the curseut coin of the State. 
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Indictment charged the defendant with fraudulently making coin to the likeness ond simili- 
tude of the current coin of the State, &c. Held, the indictment was good: Peck vs. State, 2 
Hump., 788 

The eubstance of the offence, to a reasonable intendment, is alleged in the indictment. 

In general, an indictment need not adopt the very words of the statute; the same substance, 
to a rearonable intendment, is sufficient: State vs. Little, 1 Venn., 331. 

Neither clerical nor grammatical errors will vitiate an indictment unless they obscure the 
meaning: State vs. Wimberly,3 McCord, 190. 

A variance between the language of the statute creating the offence, and the indictment, 
will not vitiate the indictment if the words used in the indictment are equivalent to those 
used in the statute: State vs. Hickman, 3 Halst., 299. 

We suppose the indictment is based upon the 7th sec. of art. 3 of the act concerning crimes 
and their punishments, the operative words of which section are: “Every person which shall 
set fire to or burn, &c.”” If there be any difference between setting fire to, and burning a 
house in the crime of arson, which is not very perceptible to us, the allegation of burning 
the house mertioned, is fully and clearly laid. No one can contend but that an indictment 
under this section containing an allegation that defendant did feloniously burn, &c., leaving 
out the words “set fire to” would be sufficient. The other matter alleged besides that de- 
fendant burned the house of Johnson ought to be rejected as surplusage. 

This court has decreed that a motion is no part of the record unless made so by being in- 
corporated in the bill of exceptions. - 

The record in this case contains no bill of exceptions. There is, therefore, no motion in 
arrest apparent on the record. Nor does the record show that any exception was taken to 
the ruling of the court below in regard to said motion: 10 Mo., 457, 459. 

We perceive nothing objectionable in the instruction given. Ifthere were error committed 
on the trial, by giving erroneous instruction, that cannot be inquired into by this court, be- 
cause this court decided that defendant must except to the instruetions when given: Floenish 
vs. B. of Mo., {0 Mo..515;and he must move for a new'trial, and if the court refuse to grant 
a new trial exception must be taken: Rhodes vs. White, 11 Mo., 623; 10 Mo. R., 515. 

Of a motion to quash an indictment be passed upon by the court, exception must be taken 
before this court will look into it: 10 Mo., 446. The same rule ought to be applicable to 
motions in arrest. There was no exception taken to the ruling of the court upon the motion 
in arrest in this cause. Although a motion is set out by a clerk in the record, that does not 
make it a part of it: U. S. vs.,Gamble § Bates, 10 Mo. R., 459. Therefore there is no mo- 
tion in arrest, of record in this case. 


Ryxanp, J., delivered the opinion of the court. 


The defendant was indicted by the Grand Jury of Cape Girardeau 
county, at the November term of the circuit court, eighteen hundred 
and fifty, for the crime of arson. 

He was tried at the same term, and found guilty of arson in the third 
degree, and sentenced to the State penitentiary for five years, and from 
this judgment he appeals to this court. The record of the proceedings 
in the circuit court, contains no bill of exceptions—none of the evi- 
dence appears, no motions properly appear on the record. 

The only question in the case, arises upon the indictment. The omis- 
sion to insert the word “fire” as it appears inthe alove statement.— 
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the words are “did set to and the same house, then and there by 
the kindling of such fire, did feloniously, wilfully and maliciously burn 
and consume, &e.”’ 

This is obviously a clerical mistake. The question arises, will the 
mistake vitiate the indictment? 

We are inclined to think it will not—the statute on which the indict- 
ment is based declares, that ““Every person, who shall set’ fire to or 
burn, &c.” Here the circuit attorney in attempting to make the charge 
embraces both clauses of the section, omits the important word in the 
first clause, ‘‘fire,””? but includes the second clause. The indictment 
would have been good had it contained the second clause on/y, that is 
the ‘‘burning of the house,”? and the informal attempt to include the 
first clause may be rejected as surplusage. 

We think the circuit attorney in his argument above set forth, has 
taken the true and proper view of this subject, and that the law of this 
case is as he therein asserts it to be. 

The judgment is affirmed. 





KINGSLEY vs. MISSOURI FIRE COMPANY—GarnisHEE. 


1. Ajudgment by default against a garnishee, summoned in attachment as a debtor of the de. 
fendant, does not admit the plaintiff’s right to prove a joint indebtedness of the garnisheet 
to the defendant and another; and, in such case, the assignment of the other of his interes 
in the indebtedness to the defendant, will make no difference. An assignment of ac- 
counts does not carry with it the legal interest. 


APPEAL from St. Louis Circuit Court. 


STATEMENT OF THE CASE. 


I. On the 13th of January, 1847, John Kingsley brought suit on a note executed by Ross & 
Cowie, a co-partnership firm composed of Joseph Ross & James Cowie, dated May 15, 
1846, against said James Cowie, by attachment, in the St. Louis circuit court, and on the 
same day the Missouri Fire Company was summoned as garnishee. At the April term of 
said court, (1847) to-wit: On the 31st of April, said plaintiff filed allegations and interroga- 
tories for said orn to answer, and on the 26th of said April, said plaintiff, by leave of 




























pasar as a 


Socute —— — oh teenie emma nie i AO AOE! near cabin vnie “areata 
a aon cance ss ae eat 


Se es a as 
lin cena arent ne a NE A ACCA te 


= oe 













































aan Sch sit ee 


Sa aa 





SUPREME COURT OF MISSOURI, 





Kingsley vs. Missouri Fire Company—Garnishee. 





court, filed a statement of the grounds on which he requires the said garnishee to answer, 
which grounds are for work and labor done and performed for the said garnishee, by the said 
Joseph Ross, while they were co-partners in trade, doing business under the name and style 
of Ross & Cowie--that after the work and labor aforesaid were done and performed, the 
said Joseph Ross bargained, sold, transferred and conveyed all his right, title, interest and 
claim of every kind and nature whatever, of, in and about said business, to said Jaines Cowie, 
and said co-partnership was then dissolved and annulled, with the understanding that the 
said Cowie was to assume and pay all the debts of the concern, and was to collect, receive 
and use all debts due said co-partnership to his own proper use and benefit. 

‘At the November term, 1847, to-wit: On the 15th of November, a judgment by default was 
rendered against said garnishee. At the November term 1849, to-wit: On the 15th January, 
1850, a judgment was rendered in the original suit of John Kingsley vs. James Cowie in favor 
of plaintiff for $61, On the 22d January, 1850, the assessment of damages came on to be 
heard against said garnishee, when the plaintiff read in evidence the record and proceedings 
in the original suit, and then offered to prove the amount that said garnishee owed the said 
firm of Ross & Cowie, for work and labor done and performed, and which had never been 
paid, which evidence the court rejected; and also, said plaintiff offered to read in evidence the 
notice of the dissolution of the co-partnership of Ross 4 Cowie, a firm composed of Joseph 
Ross & James Cowie, which note was signed by said Joseph Ross & James Cowie, and 
stated that said co-partnership, existing between them, was dissolved on the 15th of July, 
1846, and that said Cowie, only, was authorized to settle the accounts ofsaid firm, and which 
notice was published several times in the latter part of July 1846, in the daily Missouri Re- 
publican, a newspaper published in the city of St. Louis, which the court refused to let him 
do. The court instructed the jury to find nominal damages for the plaintiff against said gar- 
nishee. On the 24th of January, 1850, the plaintiff filed a motion to set aside the assessment 
of damages, and to grant a new writ of enquiry, which motion the court overruled. 

II. It is further stated—That the suit was against James Cowie alone, without any aver- 
ment that it was upon a claim against Ross & Cowie as co-partners 

‘She Missouri Fire Company was summoned as garnishee to answer for any property in its 
hands belonging to said Cowie, and for any indebtedness of it to said Cowie, without mention 
of partnership, or joint property ofa partnership, or joint indebtedness to Ross & Cowie. 

The allegations and interrogations filed allege and interrogate only as to property of Cowie 
alone, and indebtedness to Cowie alone. 

To the above statement of the case by appellant, the appellee assents as correct, so far as 
it goes, but adds the foregoing thereto, as needful for a full and sufficient statement. 


Lacxianp & Jamison, for appellant. 


The circuit court erred— 

ist. In not permitting the plaintiff to prove the amount which said garnishee owed 
Ross & Cowie. 

2nd. In rejecting the evidence that the co-partnership firm of Ross & Cowie was dissolved 
and that James Cowie was the ouly one authorized to settle and wind up the co-partoership 
of which the said garnishee had notice. 

I. That in executing a writ of enquiry, as the defendant admits that the plaintiff has a cause 
of action by suffering judgment by default, all the plaintiff has to prove, or the defendant wily 
be allowed to dispute, 1s the amount of the damages. 4 Hump, Rep. p. 328 (Tenn.); Union 
B. vs. Hicks et a]. ;2 Sam. Pids. & Ev. 586; 4 Monroe R. 11 (Ky.) Waggoner vs. The Bells; 
1 Phillip’s Ev. p. 482,6 Am. edition; Cowen & Hill’s notes, part 3, p. 630, notes 331, 332; 
1 Bossanquet & Puller R. 368, De Garllion vs. L’Sigle, 1 Phil. Ev. 186, (4 ed.); Cowen & 
Hill’s notes, Ist part, (4 ed.) p. 466, netes 355, 356. 
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II. The statement of the grounds on which the garnishee is required to answer, stands in 
lieu of a declaration, and the garnishee by permitting judgment by default, admits all the ma- 
terial, substantial and transferrable facts alleged in the said statement. Acts of 1846-7, p.9 
& 3; 4 Little Rep. (Ky.) 149; Bernard vs. the Commonwealth, 5 Wend. R. 134, Bates vs. 
Loomis. 

The material, substantial, and traversible facts which are admitted by the default, are, that 
work and labor was done and performed by Joseph Ross and James Cowie, while they were 
in co-partnersbip doing business under the name and style of Ross & Cowie, for the said gar- 
nishee. That after said work was done, the said firm dissolved, (a notice of which was pub- 
lished 1n a public journal in the city of St. Louis, where all the parties resided.) That said 
Cowie purchased of said Ros; his interest in said concern, and assumed to pay all the debts 
of said firm; and these facts being admitted, the said garnishee owed said Cowie for the full 
amount of the work done by said Ross & Cowie, which is subject to attachment. See Rev 
Stat. 1845, page 137, (State ed.) art. 1, unser attachment, sec. 12, clause 5, which says, al 
debts due from garnishee to the defendant. See, also, Coll. on Part. p. 392; 1 Peake, p. 31, 
Evans vs. Silverlock, where it was decided that on the dissolution of a partnership between 
A & B, it was agreed that A should receive some of the partnership debts, and B others ; that 
each may and could maintain seperate actions for the debts to be received by each respect= 
ively. . 

There are other cases where it is not necessary for all of the partners to join as co-plain- 
tiffs in actions on contracts by the firm, such as dormant partners. See Coll.on Part. p. 392; 
23 Wend. Rep. 456, Platt vs. Holens; 3 Cowen Rep. 85, Clarkson vs. Cartier ; 6 Pick, Rep. 
348, Lord vs. Baldwin; also, nominal, see Coll. on Part. 394. 

If we succeed in this suit, the said garnishee would not be liable to any other person, nor 
could said firm of Ross & Cowie, or any one else, maintain a suit against said garnishee for 
said work and labor. 

Ist. A release or receipt of a debt by one partner in his own name will amount to an extinc- 
tion of the debt against the partnership. Story on Part. p. 171, sec. 115; also, p. 363, sec. 
252; 1 Washington’s Rep. (Va.) p. 77, Scott vs. Trent. 

2nd. If by the dissolution ofa firm and notice, the debts are to be paid to a particular per- 
son, partner or other receiver, no other can validly discharge the debt. See 1 Dana Rep. (Ky.) 
p- 475, Combs vs. Boswell ; 2 Haywood (N. C.) Rep. p. 133, Manning v3. Brickell; 3 Mc- 
Lean Rep. p. 275, Draper vs. Bissell ; Story on Part. p. 472, sec. 328, p. 47, note; 2 Bell 
Com. B.7. Ch. 2, page 643, (5 ed.) 

As the firm of Ross & Cowie owed the partnership, it was nothing more than right, just, 
legal and equitable that a debt due said firm, or the co-partnership property should be taken 
to pay and satisfy said plaintiff’s debts, 


Topp & Krum, for respondents. 


‘I, The appellee was summoned to answer any indebtednéss by him owing to Jamse Cowie, 
the defendant in the attachment of suit ; but the evidence offered by plaintiff was to prove in- 
debtedness from appellee to said Cowie, and one Ross. The court’s refusal tojadmit this ev + 
idence was therefore not error. 

Nor could the fact that Ross had transferred his interest ic any case of action, suchas this, 
to wit: an open account for work and labor done by Ross & Cowie, to Cowie give to the 
plaintiff any additional legal right or remedy in this proceeding, because the claim was not 
assignable, and the plaintiff, by the garnishment, stood in the same and in no better legal po- 
sition for operating against appellee for their claim, as Cowie would be, had he sued appellee 
alone on this claim; nor are the legal rights of the appellant aided by the statement of the 
grounds upon which are founded his allegations and interrogations to appellee, set forth as 
required by the late statute. The design of that statute was not to amplify and increas the 


eae ee 


een tN 










































a ee 


wre 


se 
Sa ae 








se are oceans 


Prac Aaa. 


GR oe et a 


SUFREME COURT OF MISSOURI, 





Kingsley vs. Missouri Fire Company—Garnishee. 





rights and remedies of garnishment, but to limit and gratify, to render definite and specific 
what before was vague and general. Besides, the plaintiff cannot depart from the express 
callor demand of his summons, nor is the appellee obliged to look for or expect any others, or 
for any other te be accountable or answerable, whether he appear to defend, or, as in this 
case, make default. The call or demand of this summons is to answer to any indebtedness to 
the defendant, James Cowie, and by said act of 1847, it is provided that ‘the garnishce may 
plead and defend as he inight do if he were sued by the same cause by the defendant in the ac- 
tion.” Now suppose James Cowie. the defendant in this action, had sued the Missouri Fire 
Company for a demand for work and labor done by Ross & Cowie, must he not be non suited? 
In such a suit could Cowie give evidence of such claim? Not, it is insisted, by any princi- 
ple of law, evidence or practice known in our courts at the time this garnishment was made, 
which was before the enactment of the new code of practice. 

Besides, suppose the assessment had been upon the allegations and interrogations filed with- 
out the aid of the statement of the grounds upon which they are founded, filed by appellant af- 
terwards, by leave of court, in obecience to said act; of course, no evidence could be given, 
except that showing property of or indebtedness to Cowie, not to Cowie and another. Now 
said act does not alter the case in this respect. 

The appellant did not below offer to prove such transfer by Ross to Cowie, &c.,as set forth 
in the statement of grounds filed under said act. 

If. The instruction given was right. 





Ryxanp, J., delivered the opinion of the court. 


From the above statement, the principal question before us involves 
the correctness of the instruction given by the court below to the jury 
empannelled to enquire and assess the damages. 

The plaintiff contends that the court erred in the instruetion which 
permitted nominal damages to be found only. He thinks that the de- 
fault of the company to answer the interrogatories authorized the plain- 
tiff to prove an indebtedness by the company to Cowie and another, 
although the summons, the allegations, and interrogatories, ‘all look 
to the fact of the company being indebted to Cowie, individually, 
and not jointly with another. It is true that some months after the com- 
pany was garnisheed, the plaintiff filed his statement of the manner the 
debt accrued by the company, in which he says that Cowie and Ross 
worked for the company in partnership. 

This case is not without its difficulties. The debt due to the plaintiff 
was originally due by Cowie & Ross. The plaintiff sued Cowie only; 
and garnisheed the Missouri Fire Company, as a debtor to Cowie indi- 
vidually. The plaintiff obtained a judgment against Cowie only. The 
garnishee failed to answer, judgment was rendered by default against 
the garnishee. A jury to find the amount of the indebtedness was em- 
pannelled, and the court restricted the plaintiff in his evidence to the 
indebtedness of the garnishee to Cowie, and not to Cowie & Ross. 
This remedy by attachment and garnisheeing is one of strict law. 
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We do not know what right Cowie could have, individually, to sue the 
Fire Company for work and labor done by him and his partner Ross, as 
a firm—Ross still living. If Cowie could alone,so might Ross. There 
would be two actions pending by two plaintiffs, for one indebtedness to 
them as a partnership. 

If Cowie could not sue the garnishee alone on this debt, then the gar- 
nishee should not, in this proceeding be liable to Kingsley for a debt due 
by the garnishee to Cowie and another. 

{ do not think the judgment by default against the garnishee, admits 
the plaintiff’s right to prove against the garnishee a joint indebtedness. 
I do not consider the assignment by Ross to Cowie of his interest of the 
amounts due them as partners, as having any weight in this matter ; ac- 
counts are not assignable so as to authorize a suit in the assignee’s 
name. 

I come to the conclusion, with some hesitation, that upon the whole 
record there is nothing authorizing this court to reverse the judgment 
below. The forms of law have been complied with, and the judgment 
will have to be affirmed. 





EDWARDS vs. FERGUSON, er ax. 


8, Joseph M._ Ferguson was indebted to his brother, Thomas J. Ferguson, in the sum of 
three hundred dollars, for which heexecuted hisnote. Afterwards Joseph sold and deeded 
to Thomas a tract of land for one thousand dollars. The note not being present when 
the deed was executed, Joseph execated another note to Thomas for two hundred and 
sixty dollars, money advanced on the land, and Thomas executed to Joseph a note for 
four hundred and forty dollars, and died, in a short time afterwards, leaving the matter 
in this condition. Joseph, in such case, had no interest in the land subject to the pay- 
ment of his debts. 


APPEAL from Franklin Circuit Court. 


Srevensoy, for appellant. 


J. That the judgment and decree of the lower court, should, from the evidence, have been 
Yor a title upon the judgment of the amount of money really due Thos. J. Ferguson at the 
time of his death for Joseph M. Ferguson. 

II. Thatthe court being satisfied that the transaction between the Fergusons was only a 
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mortgage, the complainant should only have been required to pay the amount of indebtedness 
due at the time of the death of Thos. J. Ferguson from Jos M. Ferguson; to be ascertained 
by deducting the amount of the note of $400, from the two notes of $300 and[$260, and if a 
greater amount of indebtedness existed it was incumbent on him to show it, 

I” T hat Francis Thomas was a competent witness, and should not have been excluded. 
Gamble vs. Johnston et al., 9 Mo, R. p. 605; 4 Bibb, 178, Steen vs. Sedden. 

IV. That Jos. M. Ferguson, being interested, should have been excluded. 

V. That the bill of complaint was improperly dismissed. 


Bircu, J., delivered the opinion of the court. 


So much of the case presented by the record before us, as is deemed 
necessary to elucidate or explain the views we have taken of it, is sub- 
stantially as follows : ; 

On the 7th of May, 1841, Joseph M. Ferguson became indebted to 
his brother, Thos. J. Ferguson, who was a money lender, in the sum of 
three hundred dollars, for which he executed his note, payable at 12 
months, with ten per cent. interest. On the 12th of January, 1842, as 
shown by deed properly executed and acknowledged, Joseph sold to 
Thomas certain lands in the county of Franklin, for the sum of a thou- 
sand dollars, acknowledging the receipt of the money in full. Whether 
this sale was or was not made in good faith, or for the purpose of shel- 
tering the land from the cther creditors, or whether the transaction 
partook more of the nature and essence of a mortgage than of an abso- 
lute sale, need not, in view of the course which the suit took in the 
court below, be here investigated or passed upon. For the same reason, 
and for others which will be alluded to in their more appropriate con- 


nection, the question as to the competency of Joseph, (the vendor, ) to 
be a witness for the defendants, becomes comparatively an abstract in- 


stead of a practical one. 

It appears from an exhibit incorporated in the answer of the admin- 
istrator of Thomas, that on the 12th of [blank] 1842, Joseph executed 
another note to his brother, Thomas, for the sum of two hundred and 
sixty dollars. Assuming that the month which was omitted in the date 
of this last note was the same as that which is shown by the deed for 
the land, the true period of the transaction was the 12th of January, 
1842. 

It is admitted that after the conclusion of arrangement, whatever it 
may have been, and after he had made a trip to Franklin county in the 
latter part of the succeeding month, Thomas J. Ferguson, returned to 
his residence in St. Louis county, and in a day or two afterwards died. 
When, subsequently, his administrator demanded payment of his brother 
Joseph upon the two notes for five hundred ond sixty dollars, the latter 
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produced a note executed by the deceased, “about the same time” the 
deed was made, for the sum of four hundred and forty dollars, and it 
was arranged with the administrator and the county court, to have the 
amount of that note off-set against the aggregate sum which was due 
upon the two notes in possession of the administrator. 

The deed showing, as before stated, that the purchase money for the 
land was a thousand dollars, and this sum being procuced exactly by 
adding together the sums of the two notes executed by Joseph to 
Thomas, and that of the one executed by Thomas to Joseph Ferguson; 
and the testimony being that one of the brothers was a money lender 
and the other a money borrower; the transaction is so nearly, if not 
quite explained, as to but naturally suggest the admissibility of testi- 
mony, which of itself would be insufficient for almost any other pur- 


pose. 
It is for that reason that thus far we have in no respect drawn upon 


the testimony of Joseph M. Ferguson, not because we conceive him to 
have any legal interest in the determination of the suit which ren- 
ders him incompetent as a witness, but because the record shews him 
to have sworn, in the first place, that the sale to his brother was an ab- 
solute and bona fide transaction—the four hundred and forty dollar note 
which he held against him when he died, being, with his own notes for 
five hundred and sixty dollars, which accident alone had prevented from 
being delivered up to him, the consideration for the 1and he had sold, 
yet, in the second place, to swear, also, and without the least explana- 
tion of what seems to be inexplicable, that “the did not know how to do,” 
otherwise than to have the amount which his brother was then owing 
him, off-set against notes which he swears he did not owe to his brother! 
Whilst upon the unsustained testimony of a witness thus apparently igno- 
rant or unprincipled, no court would be justified in rendering or main- 
taining a judgment or decree, it has already been intimated that the 
case may be otherwise when portions of his testimony may be used to 
explain, conffirm or elucidate other established facts and circumstances, 
which of themselves, as in this case, suggest and almost demonstrate 
the dates or the facts which even such a witness may be called to sup- 
ply. In this case, therefore, it is only necessary to add, that the wit- 
ness fully and circumstantially confirms the hypothesis which we would 
almost neeessarily have assumed and acted upon, evea without his 
explanation, namely: that the four hundred and forty dollar note, exe- 
cuted by his brother to him, was for the balance of the thousand dol- 
lars he was to give for the land. That it was at the house of his 
brother, in St. Louis county, on the 12th of January, 1849, when he 
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sold the land to his brother—promised to make the deed, which he did, 
on the same day, when he returned to Franklin county. That on the 
same day, before he started home to make the deed, he received of his 
brother two hundred and sixty dollars, (making in the whole $560, ) for 
_which he executed the second note that was found amongst his papers 
after his decease. That the whole matter was to have been arranged 
upon the occasion of a visit, which his brother was shortly thereafter to 
make to Franklin, but was not, because his brother had forgotten or 
neglected to bring along with him the two notes, and had not the money 
to pay the balance due on the tract of land. The deed having been made 
and recorded as had been agreed upon, it was arranged, for fear of ac- 
cident, that his brother should execute his note to him for the four 
hundred and forty dollars still due upon the land, and that when he 
(Joseph) came down to St. Louis for it, he would also deliver up the 
two notes of his own, one for three hundred and the other for two hun- 
dred and sixty dollars. 

As already stated, Thomas J. Ferguson died in a day or two after 
his return home, and his brother seems to have imbibed such inexplicable 
opinions as to the proper manner of explaining and adjusting their affairs 
with his administrator, as may have possibly contributed to mislead the 
ylaintiff in the case before us. Be that as it may, having executions 
against Joseph, he bought, under them, the lands which he had thus 
transferred to his brother, filed and amended his bill against the widow, 
heirs and administrator, alleging that the land was in fact but mort- 
gaged and claiming the right to redeem it. Upon the issues which were 
raised by the answer; there was testimony received by the chancellor 
below, upon which he decreed that, having the right to redeem as prayed 
for, the plaintiff should be permitted to do so within a reasonable given 
period, and that the land should vest in him upon paying to the estate 
of Ferguson the sum of eight hundred and fourteen dollars and fifty 
cents. This sum we find to be about the aggregate of the principal and 
interest of the two notes found amongst the papers of the deceased, up 
to the period when the presesent suit was commenced, and when the 
bill shows the money was brought into court. This decree the plaintiff 
neglected or refused to avail himself of, and at the succeeding term of 
the court, (against when it was to have been done) the bill of the com- 
plainant was dismissed, and complaining, as he does, both of the con- 
ditional decree alluded to, and of the final dismissal of his bill, he has 
brought the record to this court by writ of error. 

We think the facts before the chancellor would have justified him in 
regarding the sale in question as an absolute, and consequently a final 
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one, and in dismissing, at once, the bill of the plaintiff. To our mind it 
is clear that any equity he may have possessed was rather against the 
fund which his suit has enabled him to discover, and which was definite 
and certain in amount, than against the land, the condition of which 
was at least more doubtful. Having, however, been offered the bene- 
fit of the most favorable decrer which the facts of the case would at all 
excuse or justify, he cannot be heard to complain that having rejected 
it, his bill was subsequently dismissed, or that in considering this case 
we have measurably omitted to notice the conflict of testimony upon 
the nature of the transfer or conveyance of the land. That fact, as al- 
ready stated, was found as he desired it should be, and questions upon 
the reception of testimoney upon that issue thereupon ceased to be 
practical. 


As to the rejection of the testimony of Mrs. Thomas, who was a wit- 
ness to the deed, and who was called to prove certain declarations made 
by the vendor in the absenee of the vendee, so far as these declarations 
were designed to show that the vendor was not parting with his land in 
good faith, but in fraud of his creditors, it has been seen, as above, that the 
plaintiff obtained a conditional decree permitting him to redeem, upon 
the very hypothesis to support which the testimony was offered. Upon 
that point, therefore, no more need be written; and as the authorities to 
which we have been referred do not sustain the objection to her exclu- 
sion, if it be intended that she might have testified to the declarations 

-alleged to have been made by the vendor, as to the smaller amount of 
his indebtedness to the vendee, than the sum established by other and 
competent testimoney, we suppose it is not intended to rely upon the 
competency of such testimony to establish such a conclusion. If it was 
so designed, it is of course unnecessary to look for authority to nega- 
tive a proposition which can have no where any authority to support it. 
Upon the whole case, therefore, we are satisfied that the plaintiff had 
no substantial reason to complain of the course pursued by the court 
below, and that its decree of dismissal should be, as it is, affirmed. 





PATTERSON vs, BROCK: 


1. Patterson wes security for che Nowell, in a note given to Brock, who récovered judgment 
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against both, and had execution accordingly. The execution was levied upon Nowell’s 
land, and stayed by Brock’s order, and not renewed until after the statutory lien had ex- 
pired, and that of another judgment attached. Nowell became insolvent, and a subse- 
quent execution was run against Patterson. The execution, in such case, will not be 
enjoined. The petition nowhere alleged that Brock knew that Patterson was but a secu- 
rity. Brock had a right to treat the judgment as a joint one, or as joint and several, and 
to exercise his own discretion respecting its collection, at least, until the alleged security 
took proper steps to make known his true character. 


APPEAL from Washington Circuit Court. 


Jounson for appellant. 


I. In this case, Brock the creditor, not only released the levy of the execution upon the 
land of the principal, which, if sold, would have discharged the debt, but he suffers the time 
of the judgment to expire, and the land was sold under a junior judgment. There is no clearer 
rule of law than that where the creditor has the means of satisfaction in his hands, and 
chooses not to retain it, but suffers it to pass into the hand of the principal, the surety cannot 
be called on: Conroth vs. Miller’s Ex’rs. 8 Serg. & Raw], 487; Conroth, use of Bellas vs. 
Hoas et al., 16 Serg. & Rawl, 252; Neff’s appeal, 9 Watts & Searg., 43. 


The cases go turther, and hold the surety discharged whether the creditor has the means of 
satisraction actually or potentially; Neff’s appeal,9 Watts & Searg. 43; or whether he held 


them at the time the surety became bound, or had acquired them since, even without the . 


knowledge or privity of the surety: Salmon vs. Claggett, 3 Bland Chan. R., (Md.) 173. 

II. The ground upon which the courts relieved a surety is, that he has aright, at any time, 
by paying off the debt to be substituted, to all the remedies, liens and securities ever pos- 
sessed by the creditor: New York S. Bank vs. Fletcher, 5 Wend. 83; Salmon vs. Clagget, 
3 Bland’s C. R., 173; Neff’s ap., 9 Watts & Searg., 43. Now suppose, when Brock issued 
his execution the last time, the surety had come forward, paid the debt and asked to be sub- 
rogated to all the liens and securities possessed by Brock, his demand could not be complied 
with. Brock had voluntarily and without the consent of the surety released the levy and lost 
the lien, and the land was taken by a junior judgment. Itis true, the judgment could be as- 
signed to the surety, but it would be a judgment without alien—biuding nothing—no security 
whatever. Cana creditor, who thus parts with a sufficient levy—a levy, too, in which the 
surety has a direct interest, be permitted to force the money out ofthesurety? As remarked 
by Chancellor Kent, in the case of Hayes vs. Ward, “the very taking of that security (ob- 
taining judgment, issuing execution and making a levy) may have excited confidence in the 
surety and lulled him to sleep and deprived him of taking other and sound security for his 
own eventual responsibility, until it was too late, and the rights of third persons had inter- 
vened. This consideration renders it an act of benevolence and equity, and imposes it as an 
obligation upon the creditor who takes a security from the principal to hold it impartially and 
justly. A security so taken by the creditor is taken and held in trust as well for the secon- 
dary interest of the surety, as for the more direct and immediate benefit of the creditor, and 


the latter must be no wilful act, either to poison it in the first instance or to destroy or cancel 
it afterwards: 4 John. Ch. R. 129. 


III, The reason of this case isas strong as many others which have held the surety discharged. 
It is held that if the creditor, having a mortgage on land executed by the principal, though 
the land lies in another State, and he renders the same unavailable, the surety will be dis- 
charged: Post vs. Mackall, 3 Bland’s Ch. R. (Md.) 517; Hays vs Ward,4 John Ch. R., 128. 
So to get judgment against the principle, and enter a stay of execution, discharges the surety: 
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State, use of Barber vs. Hammond’s Ex’rs, 6 Gill & Johns., (Md.) Rep., 168. So when the 
law gave the creditor the privilege to be satisfied first out of the avails of the execution, and he 
neglected to do so, and pursued the surety, the court held the surety discharged: Lichlen 
thaler vs. Thompson, 13 Searg. & Rawl, 158- So, also, if the creditor releases a levy made 
upon the goods of a defendant principal, the surety is discharged to the value of the goods 
released. The commonwealth use of Bellas vs. Hoas et al., 16 Serg. & Rawl., 252, passim. 
The case of Ferguson vs. Turner, 7 Mo. R., 498, is very strong that when a creditor surrenders 
a specific lien (which in that case was an execution in the hands of the sheriff) by which 
the debt was perfectly secured and without consent of the security, the surety was discharged, 

IV. Had Brock’s execution been levied upon the goods of Nowell (the principal) and he 
had released the levy itis clear, from the case of Ferguson and Turner, the court would dis- 
charge the surety. Can itmake any difference that the levy released was on realty and not 
personalty? In either case, the lien is lost, and the surety is as much injured as if goods had 
been levied on and thenreleased. The debt was secured by the levy on the principal’s land; 
the security had a direct interest that the same should be sold and the proceeds applied to 
the extinguishment of the debt. No real difference exists between this case and that of Fer- 
guson vs. Turner. 


Bircu, J., delivered the opinion of the court. 


By petition, under the new practice act, the plaintiff alleged that he 
had been security for one Nowell, in a bond or note given to the defend- 
ant, who recovered judgment against both of them and had execution 
accordingly. That after the execution had been levied upon Nowell’s 
land, it was stayed by order of the defendant (who was plaintiff in the 
suit at law) and not renewed until after the statutory lien had expired, 
and that of another judgment attached. Subsequent to this, another 
execution was issued against Nowell and the petitioner; and it being 
alleged by the petitioner that Nowell has become insolvent, he makes 
the point and prayer, that as the plaintiff in the original execution (de- 
fendant here) saw fit, without the knowledge or consent of the petitoner. 
to forfeit the lien he had acquired upon the land of the alleged princi- 


pal in the note, he be enjoined and restrained against proceeding fur- . 


ther against the alleged security, who is the plaintiff in this suit. 
Weconcur with the circuit court, that there was nothing upon the 
face of the petition in this case, whichin any respect entitled the plain- 
tiff to the consideration or the relief he prays for. Passing by other 
obvious insufficiencies, it is deemed enough that the petition nowhere 
alleges that the plaintiff at law ever Anew, or had even reason to sup- 
pose, before he was apprised of it by the present petitioner for relief, 
that one of the obligors in the bond or note sued on was but a security, 
instead of a joint obligor, as the judgment obtained against both im- 
ported him to have been. The plaintiff had consequently a right, so far 
as appears to the contrary, to treat the judgment as a joint one, or as 
being joint andseveral, and to exercise his own discretion respecting 
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its collection, at least until the alleged security took proper steps to 
make known his true character, with a view either to divest the discre- 
tion alluded to, or (if not) to absolve himself from contingent or ulti- 
mate liability. 


The judgment of the circuit court is therefore affirmed and the pe- 
tition dismissed. 





SARAH LEE vs. ALBERT D. SPRAGUE. 


é 
1, A female slave was sold to serve ten years and no longers ard then to go free and be man- 
umitted forever. Within the ten years, she hadachild. The child, in such case, is not 
entitled to freedom. A person born of a slave is a slave. 


ERROR to Marion Circuit Court. 


Ricumonp & Harnison, for plaintiff in error. 


The appellant, for the reversal of the judgment, urges the following: 

I. The issue of female slaves, born during a hiring, or tenancy for years, or even for life, 
yo to the remainderman or revisioner, after the expiration of the tenancy. The owner for 
the term of life or years, acquires no property in the issue save a temporary one: 1 A. K, 
Marshall, 532; Murphy vs. Briggs; Miller vs. McLelland, 7 Monroe 232. {n this case, there 
was a tenancy for years inthe mother, during which the appellant was born. When the ten- 
ancy expired, the mother was free, by virtue of the same instrument which created tenancy 
for years. By this instrument, the owner of Mary Young, parted with all his ownership or 
property in her, from the moment he executed it. He hired her for a term of years, and de- 
clared her free, as soon as the term expired. 


Suppose there had been a limitation over to a third person in fee, after the expiration of the. 


term for years, would not the remainderman be entitled to the issue? Freedom takes the 
place of the remainderman here. See, Fanny vs. Bryant, 4 J. J. Mar., 368. It will be seen 
that this case differs materially from those cases where the master manumits his female slave 
after a certain period in the future, retaining, in the meantime, his ownership. In such cases, 
he keeps as his own the property, and does not lose his dominion over it, till a given day, 
until which time, he is entitled to every thing it yields, and “‘partus sequiter ventrem.” 

It is evident in this case, that W. W. Waite, when he executed the deed of manumission, 
intended to relinquish, and part from all dominion over Mary Ann Young—he owned her no 
longer—had no property in her—no remainder or reversion. He was situated in regard to 
her, as if he had owned her. What right has he then, or his representatives, to her issue? 
He has none, and claims none. 

The ownership of the issue (Sarah) is claimed by the assignee of one who never owned any 
thing but a term of service for years, by hiring, in the mother. See the authorities cited, os 


follows: Fulton vs. Show, 3 Randolph 597; 6 Ran, 652; McMichan vs. Amos,4 Ran. 134; 8 
Pet. 220; Maria vs. Susbough, 2 Rand. 228. 
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Grover, AnpERson & CampseE Lt, for defendant in error. 


The plaintiff having been born a slave, isa slave—‘*Partus sequiter ventrem.”? 


Bircu, J., delivered the opinion of the court. 


The plaintiff, who is an infant of color, brought a suit for freedom, to 
which the defendant filed a plea in bar denying all the allegations in her 
declaration. It appeared on the trial, that on the 22d of October, 1833, 
one William W. Waite, of Baltimore (Maryland) for and in conside- 
ration of the sum of one hundred dollars, paid to him by John Hunter, 
granted, bargained and sold to him, his executors, administrators and 
assigns, the mother of the plaintiff, to serve ten years from the 19th of 
October, 1833, and no longer; and to this clause of sale there was 
added, in the instrument containing it, the words, that ‘‘then the said 
slave shall go free, and be manumitted forever.”? Hunter sold the 
mother of the plaintiff to Mosher and Mosher to Blatchfield. While 
Blatchfield thus owned her, being before her time of service expired, 
she gave birth to the plaintiff, and Blatchfield having sold her (the 
plaintiff ) to the defendant in this suit, he thereby claims to hold her as 
a slave. 

Upon this evidence, the court (sitting as a jury) was asked to de- 
clare that the law was for the plaintiff, and that she was a free person. 
The court refusing so to declare the law, but declaring it to be the re- 
verse, found a verdict for the defendant, and it is this action of the 
court that we are called to review. 

Construing the instrument executed by Waite as simply directing 
him, and vesting in Hunter and his assigns, of whom the defendant was 
one, an absolute property in the mother of the plaintiff during the pe- 
riod covered by her birth, and that the mother was, during that period, 
as much a slave as though no future manumission had been arranged or 
provided in her behalf, we have been unable to perceive any valid rea- 
son which should exempt the plaintiff in this case from the operation of 
a rule which so early and so naturally glided into our jurisprudence 
from that of Justinian, and which but properly ordains and establishes, 
at least in respect to the polity and policy of the institutions which re- 
cognize the relation zmongst us, that a person born of aslave zs a slave. 
The judgment of the court is therefore affirmed. 
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THOMAS STACEY vs. SAMUEL MILLER. 


1, A person may dedicate his land as a public highway without a deed, and a use of twenty 
years is not, in al cases, essential to establish such dedication; but this is in cases 
where it is obviously the iutentention of the proprietor to make such dedication. 


2. The bare fact that a farmer leaves a lane through his farm, and permits the public to use 


it as a highway for fifteen years, does not authorize the inference of a dedication to the 
public. 


APPEAL from Marion Circuit Court. 


Pratt, for appellant. 


I, A man may dedicate land to the public. To do this requires no d2ed, nor any grantee. 
Thus, if he permits it to be used as a burying ground, or as a common highway, street or 
square. 

II. The dedication, requiring no deed, may be proved from circumstances. Twenty years 
possession by the public will establish a highway; but any acts, such as fencing out a high- 
way, and general permission to use it as such, would be sufficient to estabiish the dedica- 
tion; or any circumstances that would show the intention of the owner to release his rightto 
the public. 3 Kent’s Com. 450 and cases cited; City of Cincinnati vs. White, 6 Peters 431 ; 
19 Pick. 405 ; 10 Pet. 662; 12 Mo. R> 622. 

In the case before the court the road has always been used by the public, and fifteen years 
before suit, it had been fencéd out for the public, and continued to be used as such with the 
assent of the owner. He had, theretore, dedicat¢d to the public, as a highway; it had be- 
come such, and any obstruction thereto could be lawfully removed. 


Any person may establish a highway through his land, and when established it is beyond 
his control. 


Anperson & Ricumonp. 


I, The damages were evidently not excessive, but under the evidence less than might have 
reasonably been-expected. 


iI. The instructions given by the court at the instance of the defendant were even more fa- 
vorable to him than consistent with the law. 

III. The fourth instructions asked by defendant was properly sesiaeiainil for civil rea- 
sons. Mere user of one’s land by the neighbors, as a neighborhood road cannot, in a new 
country, amount to a dedication to the public. To create a dedication of a road, or right by 
prescription, the implied assent of the owner of the Jand must have existed for at least twen- 
ty years. Such assent could not, in this country, be presumed from the use of wild lands as 
a way by the public ; such a presumption or intendment by the courts would work great in- 
justice, and, indeed, be absurd. In this case, the road had been defined by a fence for fifteen 
yearsonly Any act, by the owner of the land, within twenty years past, which shows an 
intention to exclude the passing of the public, or to appropriate to himself a use of the land 
inconsistent with its use as a road, negatives the dedication. The fencing up of the lane rene 


dered it unfit for use as a road, and showed (within twenty years) that Milier did not intend a 
dedication. 
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The inconvenience of the appellant in getting to his lands does nut by law give him arighs ' 
| of way over the land of another. Such aright of way the law sometimes gives, where ne, j 
cessity requiresit, but ev n then the convenience of the owner of the land to be passed over 
i must be consulted. Green vs. Chelsea, 24 Pick. 71; Commonwealth vs. Newberry, 2 Pick. 
162; Turnbull vs. Rivers, 3 McChord, 131; Bordeau ve. Williamason, 2 Hays, 301; McDon- 
a ald vs. Lindell, 3 Raw], 492; 2 Hill (S.C ) 387 et 641 ; Lawton vs. Rivers, 2 McChord 455. 


\ Napron, J., delivered the opinion of the court. 


This was an action’of trespass for entering the plaintiff’s close and 
pulling down his fences. The defence was, that the Jocus in quo had 
been used by the public as a road since the first settlement of the coun- 
try. It seems that the plaintiff had left a lane through his farm, and that 
this lane had been open to the public for fifteen years, when he con- 
cluded to fence it up. The defendant, who was a near neighbor, was 
by this subjected to the inconvenience of going round the plaintiff ’s farm 
to get to his timber, by which his distance from his timber was increased 
a mile. Upon this state of facts, the court was called upon to say that 
the road in question had been dedicated to public use. This instruc- 
tion the court refused, and upon the propriety of such refusal arises the 
only question in the case. 

We do not doubt but that a person may dedicate his land as a public 
highway without a deed, and thet a use of twenty years is not in all 
cases essential to establish such dedication. But this is in cases where 
it is obviously the intention of the proprietor to make such dedication. 
The bare fact, that a farmer leaves a lane through his farm for his own 
convenience, and permits the public to use it as a highway, does not au- 
thorize any inference that it is his intention to dedicate such road to the 
publi¢. ‘On the contrary, in most instances in our country, no such idea 
is entertained. The road is left for his own convenience and it is 
changed from time to time or entirely closed as that convenience may 
require. It is very different from the case of the owner of ground in 
a city, who lays out streets and sells out lots in accordance with a plat. 

To apply principles which have been held to imply such dedications in 

cities and towns to the customs prevalent in a sparcely settled agricul- 

tural district, would lead to manifest injustice. We think the circuit 

court properly refused the instruction. 

Judgment affirmed. 
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WEBB & HEPP vs. STEVENS & SMITH. 


1, A motion was filed to strike out defendant’s answer. When the case was called, the de- 
fendant did not appear; the motien was not formally disposed of, but judgment was given 
for the plaintiff. This is not a sufficient cause for reversing the judgment of the court 
below. The defendant occupied the same position as if the motion to strike out, had beer: 
formally decided in his favor. 


APPEAL from St. Louis court of Common Pleas. 


Topp & Krum for appellees. 


I, Judgment was given for the right party. 
If. The court did not err in refusing to grant the motion for a new trial. 


Ryxanp, J., delivered the opinion of the court. 


The appellees, Stevens and Smith, sued appellants in the St. Louis 
court of common pleas, under the new statute concerning practice in 
courts of justice, upon a note for three hundred and sixty-eight dollars 
and twenty-seven sents, due in six months from date, and dated August 
17th, 1848. The plaintiffs below in their petition state that the defend- 
ants on the 16th day of February, 1849, paid one hundred and,eighty- 
four dollars and twenty-seven cents on this note, and that the remaind- 
er of said note and interest are due to the plaintiff. 

The appellants, defandunts below, appeared and filed their answer, 
which the plaintiffs moved to strike out, because it is no defence to the 
action; the court granted defendants leave to file an amended answer, 
which they did, in which they state that on the 16th of February, 1848, 
at the city of New York, they gave plaintiffs a draft on John A. Under- 
wood, signed by them, and accepted by Underwood for the sum of seven 
hundred and fifty dollars at six months from date. They also further 
state that on the 17th of August following they gave to plaintiffs, their 
four several promissory notes, as follows, to wit: the first at sixty days 
from date for $133 33-100, 2 at seventy-five days from date for $133 
33-100 ; 3 at ninety days from date for $133 33-100; 4 at 6 months from 
date for $368 27-100, making in all the sum of seven hundred and 
sixty-eight dollars and twenty seven cents. 

These four promissory notes, they state, were given by them in pay- 
ment of the above mentioned draft. 

They further state, that it was agreed between them that the draft 
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should be held by plaintiffs as collateral security for the payment of the 
notes, and that upon the payment of the notes the draft was to be 
given up to defendants. The answer states that the three first notes 
were paid, and that the half of the fourth note has also been paid, leav- 
ing a balance due as the answer expressly admits of $184 14-100 tothe 
plaintiffs, which they state they are ready to pay whenever the plaintiff 
shall return to them the draft for $750. 

A trial of the cause was had at the February term, 1850, when the de- 
fendants failing to appear, the cause was submitted to the court, which 
found a verdict for the plaintiffs for $197 84 cents. Judgment was ren- 
dered on this verdict. 

Atterwards, the defendants file their motion for a new trial ; and as- 
sign as causes therefor, 

Ist. That the verdict is against law and evidence. 

2nd. At the time verdict and judgment were rendered, there was 
pending and undetermined, a motion for judgment upon the answer; 
this motion the court overruled. The bill of exceptions contains no ev- 
idence, no instructions ; it has the fact that the plaintiffs moved to strike 
out the amended answer, and it nowhere appears that this motion was 
disposed of before the trial, verdict and judgment, and this is the sole 
ground of the defendant’s, appellant’s complaint. 

The calling of the cause and its submission to the court, upon the re- 
cord as it then stood, was a veritable abandonment of the motion by the 
plaintiffs below. -I am unable to see how this can in the least affect the 
defendants below injuriously. It was not their motion. 

The plaintiffs moved to strike out the defendant’s answer. I can well 
suppose that the plaintiffs might have had some grounds to think the ac- 
tion of the court disregarding their motion was to their prejudice; but 
they make no complaint ; the court had the defendant’s answer with 
the petition submitted. Here the defendants stood before the court, in 
the same position they must have occupied if the motion had formally 
and expressly been decided in their favor. And shall they be permitted 
aiterwards to allege this matter as a ground for the reversal of the judg- 
ment below ? 

The bare statement of the facts as they appear upon the record in 
this case, must show the fallibility of the applicant’s reasons for the in- 
terference of this court with the judgment below. 

Judgment affirmed. 
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TAYLOR & MASON vs. JOHN & JACOB ZEPP. 


1. To establish an estoppel in pais there must be 1, An admission inconsistent with the ev- 
idence proposed to be given, as the claim offered to be set up; 2. Action by the other 
party upon such admission; 3, An injury to him by allowing the admission to be dis- 
proved. 


2- The doctrine of estoppel is as old as the statute of frauds, and as such a part of the law 
of the land, It is no objection to others, that the one may be a modification or regula- 
tion of the other. 


ERROR to St. Louis Court of Common Pleas. 


STATEMENT OF THE CASE. 


This was an action of ejectment, tried in the St. Louis court of common pleas, May Ist, 
1850. On the trial of the cause, the plaintiffs gave in evidence a putent from the United 
States, to Joseph Papin, for the north-west fractional quarter of section five; and the south- 
west detatched part of the south-west fractional quarter of section twenty-six, township forty- 
five, north range, seven east, in district of lands for sale at St. Louis, containing twenty-seven 

end wenty-nine hundredth acres, according to the official plat of the survey. The official 
survey under the patent was also read, and a deed, from Joseph Papin to the plaintiffs, for 
the same lind, described in the patent excepting what the grantor had heretofore conveyed to 
Isaac Walker, and what he had before conveyed to Larkin Deaver. 

The plaintiffs proved by William H. Cozzens the location of the premises; and, that if 
thirteen and sixty-five hundredths acres were taken from the northern part of the premises, 
(and that should be the true construction of the deeds hereinafter mentioned) defendants were 
in possession of three and ninety-two hundredths acres south of a line which would embrace 
that quantity. The quantity included in the patent, is, according to the survey, thirty-one 
and sixty-five hundredths acres. By reference to the annexed plat it will be seen that the 
part shaded pink, or red, is the part which the plaintiffs claim to have been conveyed. 

The defendants then gave in evidence, a deed from Joseph Papin to Larkin Deaver, - 
which the following isthe description: 

All that certain piece or parcel of land, lying and being situate in the connty of St. aia 
aforesaid, with the appurtenances, and containing thirteen acres and sixty-four hundredths 
and a half of an acre, and being in the northern part of a tract of land, being the north-west 
fractional quarter of section 35, and the south-west detached part of the south-west fractional 
quarter of section 26, in township 45, north of range 7 east, in the district of lands offered for 
sale at St. Louis, Mo., containing twenty-seven and twenty-nine hundredths acres, as ap- 
pears by a patent issued in favor of said Joseph Papin, No. 1148, 

A deed from Larkin Deaver and wife, to Isaac Walker, describing the premises as follows: 

A piece or parcel of land, &c., comtaining thirteen acres and sixty-four hundredths of an 
acre, and being the northern part of a tract of land, being the north-west fractional quarter, 
&c., asin lastdeed. Defendants are tenants of Isaac Walker. 

Jacob Smith was then called as a witness, and testified, that he was applied to by Papin 
and Walker, to divide the land between them—was county surveyor at the time. At the re- 
qrest of both, he made a surety, and run a division ‘ire between them. He made a return of 
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a survey to each of them, and being shown one of his surveys, identified it, and it was read in 
evidence. He applied at the Surveyor General’s office for information in relation to the gov. 
ernment survey of the land, and obtained a copy of the field notes. When he made his sur- 
vey, it corresponded with the original survey exactly. In making the survey he ran round 
the lines of the whole tract, and then divided equally between the parties, that which was 
east of the commons’ line. Walker took possession of the part then allotted to him, accord- 
ing to the survey of witness. Survey was made June 16th, 1842. Witness gave to each four- 
teen and fifty-two and one hundredth acres. In 1845 witness madea survey for Joseph Papin, 
laying off his part inte blocks and lots, as an addition to St. Louis. At the time of the last . 
survey, Walker’s fence was on the division line as before established. When witness made 
this survey for Papin, he made out for him a plat, to be filed in the recorder’s office. A cer- 
tified copy of the plat was produced, and the part so represented on the plat by the words 
“Tsaac Walker,’’ is Isaac Walker's land, according to the division line made by witness. 
When witness made the survey, there was a fence north of the division line seen by witness, 
but he could not state how far north; there had been a garden there. Said plat of Papin’s ad- 
dition, was duly acknowledged, and recorded in the Recorder’s office; and was given in evi- 
dence by defendants; its northern boundary, being said division line run by Smith, and 
Walker’s name appearing within on the north of said line as indicating that space to be his 
land. Defendants gave in evidence adeed from Joseph Papin to Isaac Walker for two lots 
in Papin’s addition. The only part material, is the following part of the description: Bounde 
north by land of said Walker; west by an alley, south by a cross street, &c, The two lots 
conveyed by Papin to Walker were narrow stripes, lying along said division line, on the 
south of it, and separating the land, marked on the plat as Walker’s, from a street, as laid 
down on the said plat of addition. 

The court refused the following instructions asked by the plaintiffs: 

1. If the jury believe from the evidence thal the patent from the United States to Papin, 
and his deed to plaintiffs were duly executed, and that the defendants in possession of the land 
marked on the survey of Cozzens between the line marked as the board fence, and the line 
shaded red, next north of the dotted line, they will find for the plaintiffs, for the land included 
in said lines west of Carondelet avenue, being about two hundred feet on Carondelet avenue 
and extending west to the west line uf the south-west detached part of the south-west frac- 
tional quarter of section 26 in township 45 as represented on the plats and surveys in evi- 
dence. 

2. If the court refuse the first instruction asked by plaintiffs and give the instruction asked 
by the defendants’ the plaintiffs then ask the following: The land described in the patent to 
Joseph Papin is to be equally divided between the plaintifis’ grantees of Papin, and Isaac 
Walker, under whom the defendants hold, and the plaintiffs upon the true construction of all 
the deeds are entitled to the south half of said premises. 

3. The jury are instructed, that to make a parol agreement fixing a line between parties 
which skal] controktheir rights, conclusive, between the parties in a case when the location 
under the deedis clear and unambiguous, such an arrangement must be a new, distinct and in- 
dependent agreement, founded on some new or-distinct consideration, 

The court gave the following instructions asked by the defendants: 

_1. That if the jury find from the evidence that Joseph Papin and Isaac Walker, claiming 
title to the land patented to Joseph Paptn under title papers given in evidence, agreed to make 
a division between them, and establish a division line between the land to be held by them, 
and for that purpose requested Jacob Smith, the county surveyor of St. Louis county, to make 
such division, and establish such line, and that he did accordingly establish, as a division 
line, a line which divides the land east of the line of the commons of St. Louis, assigning to 
Walker, the !and north of such line, and to Papin the land south of such line; and if they 
further find that such division line was reported by said surveyor to both of said parties, and 
a plat thereof furnished to both of them; and if the jury further find from the evidence, that 
both parties acquiesced in the said line, and that Joseph Papin subsequently laid ont the por- 
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tion of land thus assigned to him into lots and streets, as an additior. to the city of St. Louis, 
and filed a plat of such addition in the recories’s office of St. Louiscounty, acknowledged, 
as is shown by the copy given in evidence, that such addition has for its northern line, the ha 
line established as division line, as aforesaid; and if they further find that the said Papin sold, 
and conveyed to the said Walker two lots of ground in the said addition, and that the call in 


his said deed for said lots, for the northern boundary of said lots, is for the Jand of said b 
lots, is for the land of said Walker, and that such lots when laid out and surveyed, were laid 

sut and surveyed with the division line as run by Jacob Smith, as their northern boundary, \ 

al d if the jury shall further find that the defendants have never been iu possession of any land d 

-outh of such division line; and if they shail further find that at the time of the conveyance s 

from said Papin to the said plaintifis, Walker, and those claiming under him were in pos- { 

session accoraing to the division line as established by said Smith, then the plaintiffs are not { 

*® entitled to recover. 


A verdict was found for defer:dants and plaintiffs brought error. 


Haircut, for appellants. 


I. The location of the premises under the deeds in evidence, is free from doubt or ambi- 
guity. Thirteen and sixty-five hundredths acres is to be taken from the northern end of the 
tract, included in the patent, by a line parallel to the north line of the land included in the 
patent. 

II. I€ there is any doubt whether the deeds givento the landlord of the defendants, Isaac 
Walker, the said quantity mentioned in the first point, or one half of the patented tract, the 
doubt is one of legal construction, arising on the face of the deeds, and not one as to location 
in fact, and in any event makes no difference. Setting off one half by a line parallel to the 
north line of the Jand, embraced in the patent, will come to nearly the same result; No 
agreement or acquiescence is claimed or can be on this question. 

‘The defence is, that Papin, under whom plaintiff claim, assented to a survey, excluding 
hat within the commons from such survey, and laying off the northern half by a line parallel 
to the north line, and extending this line so far south as to make up for that portion really 
conveyed, to which it was supposed the tile might be defective. This is sought to be done by 
acquiescence, as a distinct fact, or as evidence of an agreement, resting in parol to that effect. 

II, Then upon the true legal construction of the deeds, there can be no doubtas to the true 
location, in fact, of the premises conveyed. The owner cannot be barred of his right to the 
land, except by some agreement, or deed in writing, or by an adverse possession for a sufficient 
length of time to bar an eyectment: Rockwell vs. Adams, 16 Wend., 285; cases reviewed in 
the able opinion of Senator Maison. 

It is unnecessary to refer to any authority; an examination of this suggests the principles 
which must be decisive of this class of cases. 

1. Where the true line is doubtful, or uncertain, as a question of fact, then the acquies- 
cence, or parol argument of the parties furnishes the best and safest guides to establish the 
truth. They are not evidence of any newiy acquired rights, but they are evidence, and 
sho ud be deemed conclusive as to what the truth of the matter is, especially after a long 
time; and when the eyidence of the locations has to a great extent disappeared. 

2. [tis equally clear, that to set up a practical location, by the acquiescence, assent, or 
verbal agreement, express or implied of the parties to deprive one of his land, when there 
ean be no real doubt as to his rights, is doing away by judicial legislation, with at least two 
venign and wise statutes, viz: Limitations, and the statute of frauds. 

In this case, it is elaimed, that the grantor of the plaintiffs, by the facts in evidence, gave 
o. the lessor of the defendants three ninety-one hundredths acres, to make up for that part 
within the commons really conveyed. This is the substance, and effect; and no ingenui- 
ty can disguise the real nature fof the case. All the cases about the settlement of doubtful 
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lane, acquiesence, &c., have no application, unless it is designed to say Jand may be con- 
veyed otherwise than the law has prescribed. 

IV. Neither Papin nor the plaintiffs are estopped from claimiug the land in question, either — 
by deed, or by matter in pais. 

I. As to the deed to Walker for the lots in Papin’s addition. “bounded north by [:ca: 
Walker’s;” thia is mere matter of description: and it is conceded, that what is contained in a 
deed as matter of description merely, and not as part of the substance of the grant, or con- 
sideration, does not operate by way of estoppel. For this, however, the court are referred 
to the following authorities: 12 Vt. Rep., 39; Yelveston’s Rep., 227, n.¢1;) Vin. Abr. Fs- 
toppel, 2; Rainsfords vs. Smith, 2 Dyer’s Rep., 196 (a,) 1 Strange Rep.,610; Green]. on Ev. 
vo!. 1 sec. 26, 33. 

2 Is there are anyZestoppel inthe case by matter in pais? See Degell vs. Odell, 3 Hill. 
215, and apply the following rule to this case: 

‘‘When a party, either by his declaration or conduct, has induced a third person to act in 
a particular manner, he will not afterwards be permitted to deny the truth of the admission. 
if the consequence would be to work an injury to such third person, or one cla‘ming under 
him.” It is also said “great caution should, however, be observed ia the application of this 
rule; before a party is held to be,thus concluded, it must appear: 

1. That he has made an admission which is already inconsistent with the evidence he pro- 
poses to give, 

2. That the other party has acted upon the admission, and; 

3. That the latter will be injured by allowing the truth of the admission to be disproved.” 

This is not only a defect of evidence, but there is positively no evidence to make out such 
acase. Walker’s purchase of the lots, for any thing that appears, may have teen a profita- 
ble investment. See Jackson vs. Woodruff, 1 Cowen 276. 

The counsel say; that somehow, the plaintiffs should be barred by the facts recited in de- 
fendants? instruction, and if the plaintiffs are to fail, their counsel will effect to have some 
reason given for it, which shall be recognized and approved by known legal principles. He 
respectfully objects to a judgment incapable of analysis, or of being founded upon, or tested 
by, the ordinary rules of legal logic. 


Gamate, Bares, Spatpine and Suepcey, for respondents. 


Spatpinc & SuHep.ey, 


I. The instruction, given for defendant by the court, was legal. It proceeds upon the 
ground, that if the whole tract was. owned by Papin and Walker, Papin owning the south) 
nart, and Walker the nothern, and the boundary line being unsettled; and a matter of doubt 
where it would lie; and they referred it to the surveyor to run the division line for them; and 
he did so, and made plats thereof, and gave one to each; and they acquiesced in said line thus 
established, and possessed accordingly; and if Papin made his part up to said division line, 
or addition to the city laid out in blocks and tots, and filed a plat of the same according to law 
in the recorder’s office; and if also, he, by his deedsto Walker, conveyed to him two lots in said 
addition, calling for Walker as a boundary, on the north, said lots being bounded north by 
said division line, and all this was done betore the plaitniffs took their deed from Papin, and 
while Walker was in possession of all north of said line, that then, the conclusion of law is, 
that Papin cannot dispute said line, nor those claiming under him in priority of estate. 

This position is fully borne out by numerous decisions. 

6 Wend. 467—acts and declarations of parties may control the lines of their lands. 

1 Yerger 116—where dividing lines are uncertain, parties may by paro} establish the boun- 
dary, and such agreement is as effectual as a deed, p. 118, 119. 
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1 Yerger, 496—if owners establish the boundary line in reasonable conformity to cails, 
theyjare estopped by it. 

7 Yerger 455, at p. 458—where true locality, and doubtful acts of the parties establishing 
it, and possessing it accordingly, bind, they cannot abandon such line. 

8 Yerger 398—where there is doubt about a boundary, claimants can fix it by verbal agree- 
ment, p. 407, 408. 

4 Yerger 455—where there is doubt as to true locality, a verbal agreement, and acts done 
under it, are evidences of true boundary. 

1 Meiys 413, 419—a survey by proprietors, to establish the true line where it is doubtful, 
concludes them upon principles of public policy, and for the security and repose of men. 

9 N. H., 473—the owners of adjoining lands may agree by parol to establish the bounda- 
ries, and such agreement is conclusive, p. 475~6-7. , 

4 Barr 234—where parties, for the purpose of settling a disputed boundary, agree on a tree, 
courts will hold them to it. 

6 N. H. 107—a division line run by surveyor, by agreement of the owners of the adjacent 
lands is conclusive. 

4 John., 202—paro! partition between tenants in common, followed by possession, is 
binding. 

14 Wend. 619—same principle. 

4 John. 140—at p. 143, court say, “itis however, not to be contracted, that parties, whose 
rights to real property may be perfect, and the boundaries of which be susceptible of certain 
and precise ascertainment, may by their acts conclude themselves, by establishing other and 
different boundaries.” 

7 John , 240--parties were he!d bound by their actual location of lands and acts of re- 
cognizance. 

11 John. 123--parties agreed on their division line and acquiesced in the same for years, 
held, it could not be disturbed. = 

4 Metcalt, 448, pages 452, 457--where line left ambiguous or uncertain, acts of parties 
may determine it. 

2 Caine’s 198—-Judge Spencer says, p. 199, “an agreement by parol to the settlement of a 
line, appears to be effectual, and not liable to any objections en the score of the statute of 
frauds and perjuries.””’ Judge Thompson, at p. 200, says, “‘it is immaterial in what manner 
this line was ascertained, whether by a joint submission to one or more surveyors, or by-an 
exparte survey; it is enough that Black, after it was ascertained, recognized it as the true line. 
This would preclude him from denying the plaintiff’s right, and must also have the same 
effect as repects the claimsof the defendant who holds under Black.’’ 

4 Wheat, 513—agreement of parties, establishing their division line, by a survey, and 
holding &ccordingly, and conveying parcels of land regarding such line, is binding. 

1 Binney 215—a line established_by agreement between adjacent proprietors is. if followed 
by actual possession, binding. 

12 Wend. 127—“there can be no doubt, that an express parol agreement to settle a dis- 
puted or unsettled line, is valid, if executed immediately and possession accompanying, and 
follows such agreement,” and it is by estoppel. 

7 Coven 76i—an expressagreement, fixing a boundary line is binding; and long acquies- 
cence is evidence of such agreement. 

10 Wend., 104 at p. 109—court say, ‘that where parties agree upon a division line, either 
expressly or by long acquiescene, such line shall not be disturbed.” 

13 Wend. 536, p. 539, decided that an agreement to a location established its line; and that 
long acquiescence was evidence of such agreement. 

II. The evidence shows a case of estoppel by the deeds of Papin to Walker, which deeds 
adopt the addition made by Papin to St. Louis, and the said line of division run by Smith as 

he northern boundary thereof. 
3 Mass. R., 529, Lajoye vs. Primm, estopped by statement of boundary. 
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9 Mis. R., 156—Dickson vs. Anderson et al; 9 John. 92, was a recital of a previous 
patent. 

4 Peters, 83, 84; &c., discusses the matter generally andthe authorities. 

All the facts make out a complete estoppel in pais. 2 N. H., 167; 6 N. H., 521; 11 N. H., 
201; 12 N.H., 132; 5 Watts, 284; 7 Watis, 163, 394; 5 Serg. and Rawle, 267; 5 Watts and 
Serg. 284; 8 Shepley, 130; 2 Metcalf, 423; 4 John., 140; No. 42 L. Lib., (2 Smith’s Lead. cases, 
American note, 458, “estoppel in pais.” 

III. The plaintiffs below, holding under Papin, are subject to all estoppels that bind him, 
being in the priority of estate with him. ~ 

The general rule 1s, that all estoppels bind parties and privies in blood in estate and in 
Jaw. This needs no citation of authority. Even a judgment runs with the land. 5 Denio 
296. This was estoppel of judgment, on plea of liteum renementum, and held to run with 
land so as to bind privies. 4 Peters 85-86. 

IV. The true construction of the deed of Papin to Walker, is, that one half of the pa- 
tented tract, was conveyed thereby. The quantity is only matter of description; and intent 
is apparent to convey one haif the deed so stating, and as the quantity stated is just one half 
of the quantity stated in the patent to Papin. The deed of Papin to Deaver, and the deed 
from Deaver to Walker, both call the quantity conveyed by the one half of the patented 


tract. 
The lease of Adams vs. Rockwell, cited by Mr. Haight, is not to the effect represented by 


him. See the head notes of it, and see Chancellor’s opinion, p. 302, where he assents to the 
doctrine that agreement of parties will establish a division line. 
The case was merely acquiescence as to wild land. 


Gamsxie & Bares. 


I, The deed from Joseph Papin to Larkin Deaver, does not fix the shape of the land con 
veyed, nor the boundary that is to separate it from the land retained by Papin. 

II, It was competent for Papin and Walker (wh* had purchased from Deaver) {o agree up- 
on the line that was to divide the land of Walker from that of Papin, and to fix it by their acts 
according to such agreement, and when fixed, the line so established could not afterwards be 
disturbed. 6 Wend. 467; 1 Yerger 1165 4 Wheat. 513; 9 N. H. 473; 7 Cowen 762 ; 13 Wend. 
537. 

III. The acts of Papin, in laying out his addition and acknowledging and recording the plat 
which called for Walker’s land as the northern boundary of the addition, and showing a 
street partly along the line of Walker’s, and in selling lots to Walker according to that plat 
calling in the deed for his landas their north boundary, estop Papin and those claiming under 
him from disputing the jine so established, Rev. Code, 551, act eoncerning town plats; 2 
Smith’s Leading Cases, 607,511, in note; 9 Mo. R. 156, Dickenson vs. Anderson & Thom- 
son. 


Napron, J., delivered the opinion of the court. 


The only question in this case is whether the instruetion of the court 
of common pleas is correct. 

Upon the face of the deeds the intention is manifest to convey to Dea- 
ver one half of the patented tract. The deed from Papin to Deaver 
conveys a tract “containing 13:64-100 acres, and being the northern 
part of a tract of land containing 27 29-100 acres.” In the covenants 
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of the same deeds, the tract conveyed is mentioned as being the ‘‘north- 
ern part or half of the patented tract.” It seems that this patent to Pa- 
pin, though calling for 27 29-100 acres, actually contained by survey 
31 92-100 acres, but a portion in the northern end, a little over two 
acres, was covered by the St. Louis commons. By direction of both 
Papin and Walker, (who had bought of Deaver) a surveyor divided the 
tract between them, and established a division line, giving to each 14 
53-100 acres, leaving out, of course, the part of the patent which fell 
within the commons. Copies of this survey were furnished each party, 
and possession given accordingly. Papin caused his portion of the 
land to be laid out in town lots, a plat of which he had filed in the clerk’s 
office, as the law directs, and upon which plat Walker’s name was 
marked immediately north of the division line run by the surveyor, as 
indicating the land beyond that line to belongto Walker. Subsequent- 
ly he sold to Walker two lots, forming a gore between Carondalet ave- 
nue and Walker’s land, and to that extent diminishing Walker’s front 
on the avenue. This survey was made in 1842. 

These facts, in our opinicn, make out a case of estoppel. To con- 
stitute an esfoppel in padis it is said in Darrell vs. Odell (2 Hill 219) 
that there must be, First, an admission inconsistent with the evidence 
proposed to be given, or the claim offered to be set up; Second, Anac. 
tion by the other party upon such admission ; Third, An injury to him 
by allowing the admission to be disproved. Here we have a concur- 
rence of all the circumstances thus said to be necessary to constitute an 
estoppel. 

1. The act of the surveyor in establishing the division line, was the 
act of Papin; it was directed by him and sanctioned after completion. 
It was recognized and acquiesced in. This line is now sought to be re- 
moved by those claiming under him, and a new line established. 

2. Upon the faith of this survey Walker took possession and has.held 
possession ever since without question. But this is not all—he was in- 
duced to purchase two lots, not included in his part of the tract, with 
the view of giving his tract a rectangular shape, and getting a full front 
on the avenue or public street. 

3. The injury resulting to Walker from an allowance of this claim is 
sufficiently obvious, A glance at the plat of survey will show that the 
lot purchased by Walker could only be valuable to him upon the stabili- 
ty of the division line already agreed on. Ifthe provision now proposed 
be made, these lots would form an isolated wedge, disconnected with 


Walker’s main tract, and if not wholly useless, certainly greatly dimin- 
ished in value. 
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It is upon this doctrine of estoppel that the cases have rested, which 
hold the verbal argreements and acts of parties conclusive of a disput- 
ed boundary, without regard to the inference which the law would draw 
from the deeds, in the absence of such acts and agreements. Th ob- 
ject of rules of construction is to arrive at the intention of the parties, 
but no.rules can be framed which will lead to so correct a conclusion 
as the interpretation pointed out by the acts of the parties themselves. 
We may resort to these rules in the absence of such indications, but 
who so well qualified to understand their own meaning as the parties them- 
selves? Let it be admitted, in this case, that a line parallel to the north 
line of the patent, at a distance sufficient to give the quantity called for, 
is the line which by construction of law would be the proper one to give 
shape to the tract; does it follow that no other line could be agreed 
upon between the parties, ineluding even the quantity and an- 
swering all the definite calls of the deed? A tract of thirteen or four- 
teen acres, at the north end of a larger tract, may be located by shift- 
ing the north line of the smaller tract in a variety of directions, and the 
quantity called for and the position required still be reserved. No doubt 
a straight line, parallel to the northern line, is the usual, natural and 
proper line, in the absence of action by the parties themselves; but if 
caprice, or equity, or an honest fulfillment of obligations should prompt 
the parties to selevt a curve, or a diagonal, or any other line, I do not 
know of any rule of law or equity which compels the courts to interfere. 

There might be some hesitation in applying this principle of estoppel 
to cases where parties had obviously acted under a mistaken impression 
of their rights. A careful examination of all the deeds and all the ac- 
tions of the parties in this case will tend to the conclusion that there 
was in truth no mistake at all. Papin had all the facts fully before him 
when the line now disputed was assented to. The part of the patent 
within the commons was left out of the survey, and its omission was 
manifest upon inspection of the plat. “The division was no doubt un- 
derstood to be made without reference to that small portion of the 
original tract patented which fell within another confirmed claim. That 
this was the understanding of all parties is manifest from their acts, and 
is this circumstance to militate against the enforcement of a principle 
of law which happens thus to correspond with the dictators ‘of justice 
and equity? We think not. 

We do not understand the case of Adams vs. Rockwell (16 Wend. 
285) in the court of errors of New York, as maintaing a different prin- 
ciple. It is not always easy to ascertain the exact grounds upon which 
a judgment is rendered by that court, when several opinions are deliy- 
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ered, varying somewhat in their views, but concurring in the result. 
In this case the Chancellor takes the following positions : 

«‘Where there can be no real doubt as to how the premises should be 
located according to certain known boundaries described in the deed, 
to establish a practical location different therefrom which shall deprive 
the party claiming under the deed of his legal rights, there must be either 
a location which has been acquiesced in for a sufficient length of time 
to bar a right of entry under the statute of limitations in relation to real 
estate—or the erroneous line must have been agreed upon between the 
parties claiming the land on both sides thereof, or the party whose right is 
to be thus barred must have silently looked on and seen the other party do- 
ing acts or subjecting himself to expenses in relation to the land upon 
the opposite side of the line which would be an injury to him and which 
he could not have done if the line had not been so located, in which 
case perhaps a grant might be prevented within twenty years.” 

Admitting thatthe present is a case of known boundaries described 
in the deed, and that these boundaries conflict with the line practically 
established, there is evidence of acts from which an agreement of the 
parties may well be inferred, and if there was not the party whose legal 
rights are sought to be enforced “has silently looked on and seen the 
other party doing acts and subjecting himself to expenses in relation to the 
Jand upon the opposite side of the line which would be an injury to him and 
which he would not have done if the line had not been so located.’’ But 
it will be observed that this is not a case of a boundary fixed in a deed 
by monuments, courses and distances. Moreover, the case of Adams 
vs. Rockwell was a case concerning wild lands, where anencroachment 
had been made by an adjoining proprietor, a line of division established 
and silently acquiesced in for several years, but no improvement made, 
and no occupation even of the Jand. The mere silent acquiescence of 
the true owner, resulting in no practical injury or inconvenience to the 
encroaching proprietor, was not regarded sufficient to raise the pre- 
sumption of an agreed line. But it was admitted, although the case 
was one of known fixed boundaries, an erroneous line might have been 
agreed on, and such line should conelude the parties. 

It is said that this doctrine conflicts with the statute of frauds—but 
it has not been so regarded in any of the numerous cases decided on this 
point. Where the terms of the deed are ambiguous, there is clearly no 
ground upon which the statute of frauds can be invoked; but even 
where a well defined boundary is given in the deed, we have seen that 
a different one may be established under circumstances which will con- 
clude the parties from contesting it. This is only analogous to numer- 
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ous other doctrines, as well settled as the construction of the statute it- 
self. Is not a title itself held to pass estoppel? Have not the courts 
refused to permit the contents of a deed to be proved, when the grantee 
has destroyed it with a view to re-invest the title? Have not owners 
of land transferred their title by standing by and permitting adverse 
possession, and the adverse proprietors to build andimprove? The 
statute was made to prevent fraud, and the courts have not felt them- 
selves called upon to adhere so closely to its letter as to facilitate and 
encourage the very evil it was framed to prevent. 

The truth is, the statute does not apply to such cases. The doctrine 
of estoppel is as old as the statute of frauds, and, as such, a part of the 
law of the land. It is no objection to either, that the one may be a mod- 
ification or regulation of the other. 

There is much reason for holding in this case that there was an es- 
toppel by deed, as well as by acts in pazs, but us the latter terminates 
the controversy, it is unnecessary to give any opinion an this point. 

Judgment affirmed. 





SCHULENBERG & BOCKLER vs CAMPBELL. 


1, In an action of detinue to recover saw logs cutand carried from land claimed iy the plain- 
tifts, no demand is necessary. 


2. A special property, in such case, is sufficient to maintain the action. 


3. Detinue may be maintained where goods are criginally acquired by a trespass. The tres 
pass may be waived. 


4. From 1807 to 1845, the law of this State permitted a will, executed in any other State or 
territory, according to the forms prescribed by the laws of sich State or territory, to 
pass lands in this State. In 1845, this law was changed, and lands lying in this State 
could not be devised, except the will was executed with the formalities required by our 
law, and protected by our courts. It was not the design of the legislature to make the 
act of 1845 retrospective in its operation. 


APPEAL from St. Louis Court of Common Pleas. 


STATEMENT OF THE CASE. 


This was an aetion of detinue brought by the appellee in the court below, to recover a raft 
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~ hig ju 
of logs. The suit was tried by a jury on the general issue, The plaintiff gave in evidence, a a 
confirmation by Known Bates to Daniel Clark of 7056 arpens of land, situate in St. Charles 
county. A survey of the said confirmation by the Surveyor General, and a copy of the will 
of Daniel Clark and the probate thereof in Louisiana. The defendants objected to the wil! H 
and probate, that it was incompetent, not being executed or proved according to the laws of 
this State, or shown to be conformable to the laws of Louisiana, The court overruled the I. 
objection and admitted the copy of the will and probate. cence 
The will gave the testator’s estate to his mother, Mary Clark, and appointed Relf and Chew iI. 
his executors, with power to settle every thing relating to the estate. taker 
Plaintiff then read a copy of a power of attorney, dated October Ist, 1813, by Mary Clark mort, 
to Relf & Chew, with power of substitution, empowering them to make sale of any of the one | 
estate left to her by Daniel Clark. This copy of power was not sealed nor acknowledged. i! 
It was objected to by the defendant, but admitted. the } 
Plaintiff then read a copy of a papex signed by Relf & Chew, not sealed nor acknowleged, ents 
dated 9th May, 1817, substituting Samuel Hammond to sell, &c., any part of the estate of 
Daniel Clark. This was objected to, but admitted. 
Plaintiff then read a deed from Relf & Chew of the land confirmed toJ. B. N. Smith. This 
deea is dated 10th July 1818, and purports to be made by Relf & Chew, executors of Daniel 
Clark and attorneys in fact of Mary Clark. Itis signed by them, by S. Hammond, attoiney. 
The deed contains a claim of mortgage to secure some part of the purchase money. cal 


Plaintiff then read a foreclosure of the mortgage in favor of Relf & Chew against Smith, in : 
which the land was conveyed by Sheriff to Relf & Chew. Plaintiff then read a power of jnd 
attorney from Relf & Chew to John O’Fallon, authorizing him to sell and convey any laud 
belonging to them in Missouri. 


Plaintiff then read a deed, under this power, to the plaintiff of one undivided half of the + 
Jand confirmed as above-mentioned. The deed is dated March 19, 1845. be 

Plaintiff then read in evidence proceedings in partition between plaintiff and others in which ne 
he south-west part of the land was set off to plaintiff. $0! 

Plaintiff then introduced witnesses, who gave evidence tending to show that the improved 
part of the tract of 7056 arpens was occupied by the tenants of the plaintiff; that the logs in - 
question were cut from said tract by Lomax & Matthews—rafted to St. Louis and sold to the 
defendants, who were notified that the logs belonged to the plaintiff, and were requested to in 
give them up, but they refused. be 

Plaintiff also gave evidence tending to show that the plaintiff was the heir at law of Mary by 
Clark. 

The defendants moved instructions to the effect, that the plaintiff could not recover without Pi 
proving an entire right to the property—and that the cutting and carrying away timber from W 
land could not be reclaimed by action of detinue. The instructions were refused, and defend- th 
antexcepted. The jury found for plaintiff. Motion was made for a new trial—overruled— h 
exceptions saved—appneal taken. ’ 

7 
Carro.t, for appellants. 

I. That the plaintiff below failed to show a title to the land on which the timber was cut. k 

The power of attorney to Relf & Chew, was not under seal, and the deed by their substi- ] 
tute was not in the name of the principal. 

This is an attempt to avoid the effect of thereby relying on the proceedings in partition. ; 
but these proceedings confer no title: Archer vs. Bacon, 12 Mo. R. 

II. The plaintiff below offered some evidence of possession of the premises, but that proof 
cannot avail him here; for it is :pparent that the case below turned on the paper title alone. 

To allow a plaintiff to recover in the court below on a defective paper title, and to affirm 
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hig judgment on the ground of a possessory title which the adversary has had no opporwnity 
to disprove, would work manifest injustice, 


Haircut, for appellee. 


I, The will of Daniel Clark exemplified from the court in Louisiana was competent evi- 
cence in the cause. See Ter. Laws, vol.1, p. 133. 

JI. The objection to the power of attorney to S. {fammond from Relf & Chew may be well 
taken, but is of no importance, as they affirmed the sale by subsequent foreclosure of the 
mortgage and purchase of the land. The land was then in Reif & Chew, and they conveyed 
one half to the plaintiff. 

III. The land of the plaintiff has been set apart to her by a partition duly made between 
the plaintiff and the ‘enants in common with her, and the plaintiff is in possession by her ten- 
ents of the part so allotted. This seems to be sufficient title as against a trespasser. 


Napron, J., delivered the opinion of the court. 


‘This was an action of detinue to recover some saw logs cut and © 
carried from a tract of land claimed by the plaintiff. A verdict and 
judgment were obtained for the logs or their value. 

The instructions asked upon the trial, and refused by the court, as- 
serted several propositions, which we hold, withthe court below, not to 
be the law of the case. These points were chiefly, 1. That a demand was 
necessary before suit; 2. That the plaintiff in detinue must have an ab- 
solute right to the property sued for, and 3. That the action cannot be 
maintained where the goods were originally acquired by a trespass. 

The last proposition seems at one time to have been regarded as law 
in England, but more recent decisions maintain what we think the 
better opinion, that the trespass may be waived, and detinue or trover 
brought. It is well settled that no demand is necessary. The second 
proposition above stated is not strictly correct, for a special property 
will suffice to maintain the action, but as there was no evidence of any 
thing other than general ownership in this case, the instruction might 
have been given. Its refusal is not deemed important. 

The principal objections taken in the circuit court and relied on here, 
relate to the details of the plaintiffs’ title. The probate at the will of 
Daniel Clark was objected to, and so was the power of attorney from 
Relf & Chew to Hammond. Clark’s will was made in 1811 and pro- 
bated in Louisiana in 1813. At that time, and indeed from 1807 up to 
1845, the law of this State permitted a will executed in any other State 
or territory, according to the forms prescribed by the laws of such 
State or territory, to pass lands in this State. In 1845 this law was 
changed, and lands lying in this State could not be derived except the 
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will was executed with the formalities required by our law, and pro- 
tected by our courts. 

We are not of opinion, that it was the design of the legislature in 
1845 to make this law retrospective in its operation. The language of 
the act does not require such a construction, nor would general prin- 
ciples or public policy favor it, even were it certain that such a pur- 
pose would be a legitimate one. 

It is obviously unnecessary to examine the objections made to the 
power of attorney, since its validity can be no wise necessary to the 
plaintiff’s title. The title was reinvested in Relf & Chew by the 
foreclosure of the mortgage, and it is not material whether Hammond’s 
sale ever put the title out of them or not. 

It may well be questioned, whether such details of the plaintiff’s 
title as were offered in this case are effectual to a recovery in an action 
of detinue. We have no authority upon the point. The action of de- 
tinue has so seldom been resorted to in England, that but very few 
cases are to be found in the books in which this form of action was 
used. In this country it has been abolished by statute in some of the 
States, and in others its use is confined almost exclusively to cases, 
where slaves or some chattels possessing a peculiar value, are sought 
to be recovered. If we are to be governed by legal analogies, I am un- 
able to see the propriety of putting the plaintiff to full proof of title, in 
a case where there is no one to dispute it, and a mere trespasser is de- 
fending. Even in ejectment, a prior possession under claim of title is 
held sufficient, in the absence of all paper title on either side. Is the 
claimant and occupant of land obliged to hunt up his title papers, when- 
ever a depredation is committed, before he seek redress? The plain- 
tiff here had by a regular partition, made under the authority of a 
court, been assigned her portion of the land, as a derivative claimant 
under the will of D. Clark. Noadverse title was set up or said tq have 
any existence. She had possession by her tenants, when the timber 
was cut and carried off. Is not this a sufficient prima facie title 
against a trespasser? 
Judgment affirmed. 
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McREYNOLD’S Ex’r vs, GENTRY, Apm’s. 


1. Under the 24 section of the act concerning dower, a widow. with an only child, is only 
entitled ‘o one half the slaves and other personal estate belonging to the husband at the 
time of his death, including advancements to the child in the husband’s life time. 


ERROR to Marion Circuit Court. 


STATEMENT OF THE CASE. 


{n the year 1845, William Henry died intestate, leaving a widow, Mary Henry, and one 
child only, Adaline Gentry, who had previously intermarried with Joshua Gentry. The de- 
ceased left a large personal estate. Joshua Gentry administered thereon. Mra. Henry, the 
widow elected to take absolutely, a share of the personalty equal to the share of a child, as 
her dower, according to the 2nd section of the dower law of 1845. See Rev. C. of 1845, p§ 
430. After the distribution of a large portion of the estate, but before final settlement, Mrs. 
H. died, leaving a will, and McReynolds, the plaintiff, executor thereof. 

Wm. Hei.ry in his life time gave to his daughter Adaline a negro, and some personal pro- 
perty of the value of $569. On application for distribution of the personal estate of Win. 
Henry, stil! retaining in the hands of the administrator, at the May term, 1850, of the Ma- 
rion county court. McReynolds, executor of Mrs. Henry’s will, exhibited a petition praying 
that the defendants, Gentry and wife, be required .te bring into hutehpot with the estate 
in the hands of the administrator, the value of the said property ($569) so advanced to Mrs, 
Gentry by the intestate in his life time. The county court overruled and refused the prayer 
of the petition and thereupon the plaintiff appealed to the cireuit court where the petition 
again met the same fate. The plaintiff took his bill of exceptions, ani prosecutes this writ 
of error to reverse the judgment of the circuit court 

The error complained of consists in the alleged misdirection of the circuit court. ~ 


Pratr “< Repp, for plaintiff in error. 
>] 


This case presents only the following questions: 

Whether a wife, who claims a child’s part, in an estate, cam compel ‘he children to bring 
their advancements during the life of the intestate, into hotchpot. 

The Jaw of dower gives to the wife a child’s part of the estate; in her election. 

By the law of descents, if a child comesin as heir, he or she must bring the advance- 
ments into hotchpot, otherwise, excluded. 

The wife must take asa child, that is unadvanced of the estate, otherwise. she cannot 
take a child’s part. If achild, that has been advanced in life time, can take an equal share, the 
wife will not tale a child's part. 

As if the estate were $600 00, and two children left—one advanced during life time $100; 
would not the chiid be compelled, by law, fo bring into hotehpot as to wife and child? We hold 
that a wife takes the same part as a child, and, as to this case, is entitled to all a child’s 
right. The law was made to favor the widow. And, Geatry cannot take only as against 
child of Henrv. Sa 
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Drypen, for defendants in error. 


I. The doctrine of hotchpot had its origin in the common law, and was applicable alone to 
estates (real) in co-pareenary. Its object was to secure what a first father would, if living, 
desire. Au equal provision for all his daughters—the parcenees. Afterwards, by the sta- 
tute of distributions (22, 23 Car.2 Ch., 10) the same doctrine, for the first time was made 
applicable to personal estates descended. None but the parceners could ever require the co- 
parc, to bring her advancement into hotchpot. See Toller’s jaw of executors, p. 378 (sides) 
3 Bacon’s abr., 77. 

II, Descendants (children, &c.,) only are parceners. Their title is by descent. A widow, 
as such, can never be a parcenor; she may be a tenant incommon. Her title is by purchase 
and not by descent. 

III. Our statute leaves the application of the doctrine of hotchpot to the same class of 
titles, and the same class of tenants as at common law, and the Eng. Stat. of distributions 
viz: to estates in co-parcenary. See sec. 6 of descents and distribution, Rev. Code of 1845, 
p. 422. 

IV. The widow is endowed of a certain portion of the estate “belonging to the husband 
at the time of bis death.” See 2nd sec. of dower law of 1845, Rev. Code, p. 430. If the 
plaintiffs’ interpretation ot this law be tenable, the widow, in case the child has been ad- 
vanced, will take more than the child, of the estate “belonging to the husband at the time of 
his death..? She may take it all. 


Naprton, J., delivered the opinion of the court. 


The question presented by this record, is whether a widow with an 
only child advanced in the life time of the husband, in selecting the 
share of a child under the second section of the act concerning dower, 
is entitled to one half of “the slaves and other personal estate”’ of the 
husband, including the advancement to the child, or only ore half of 
such property “belonging to the husband at the time of his death,” ex- 
cluding such advancement. The question is a new one, so far as we 
are advised, and depends entirely upon the construction of our statute. 

The 6th section of the act concerning descents and distributions, pro- 
vides, that where any of the children of the intestate who have received 
in his life time any real or personal estate, by way of advancement, 
shall choose to come into partition with the other parceners, such ad- 
vancement shall be brought into hotchpot with the estate descended. 
This has been the law in this State since 1815. In 18465, it was for the 
first time enacted, that when a husband dies, leaving a child or children 
or other advancements, the widow sball be entitled absolutely to a share 
in the slaves and other personal estate, belonging to the husband at the 
time time of his death, ‘equal to the share of a child of such deceased 
husband, &c.”’ 

Where there have been no advancements to the children, the con- 
truction of the statute is plain enough. As the shares of the children 
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would, under the statute of distributions be equal, the widow would 
take precisely the same share with each of the children. Thus, if there 
were three children, she would take one fourth of the personal proper- 
ty of the husband at the time of his death, and each child would take 
the same. But a case occurs where advancements have been made to 
the children and such a case the legislature does not seem to have had 
in contemplation, or at all events, not to have clearly provided for. 
The statute admits of two constructions and between these we are now 
to determine. 

One of these constructions is, that the widow takes a proportion of 
the estate, equal to the proportion of a child, not advanced, although 
advancements have been actually made. This is the construction given 
to the act by the circuit court of Pike county, in the case now under 
consideration. Upon this construction it is manifest, that where ad« 
vancements have been made and in different proportions, ithe widow 
does not take the same share, or a share equal to that which any of the 
children take. For example, a husband dies, leaving a widow and three 
children, and personal estate equal in value to $3000. The oldest child 
has received by way of advancement $1000, the second $350, and the 
third no advancement. The widow gets one-fourth of the estate left, 
which is $750—the oldest child gets $200, the second $850 and the 
third $1200—so that the widow does not literally get a share of the 
slaves and personal estate, ‘belonging to her husband at the time of 
his death,”? equal to any of his children, but really gets a share equal 
to what all his children would have received had the law of the hotch- 
pot been in force. In this respect, this construction of the statute seems 
to militate against the phraseology. 

But in favor of this construction, it is contended, that the law of hotch- 
pot was not made in favor of the widow, and the widow is not a por- 
cener within the meaning of the 6th section of our statute of descents 
and distributions. There is no doubt that the doctrine orrule of hotch- 
pot was originally only applicable as between the children, and unless 
the legislature have expressly made it applicable in favor of the widow, 
the children are not bound to bring advancements into hotchpot as be- 
tween them and the widow. 

On the other hand, it is said that the legislature, in the second sec- 
tion of the act concerning dower, have put the widow in the place of a 
child, and have given her all the rights and privileges incident to that 
relation, and among others the right to force the advanced children into 
hotchpot with her. Upon this construction the widow gets not only a 


share of the “slaves and personal property belonging to the husband at 
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the time of his death,” but in fact a portion of the estate which he 
had previously given to his children. In the case just put, the 
widow gets $1087 50—the oldest child, who had been advanced a thou- 
sand dollars, receives $87 50—the second child, who had been ad- 
vanced $350, receiyes $737 50, and the youngest child gets $1087 50. 
In other words, the widow receives a share of the slaves and personal 
estate of the husband, belonging to him at his death, equal to what each 
‘of the children receives, taking into the aceount the advancement made 
to them during the husband’s life time. 

We incline to believe, that the law of hotchpot was not in the eye of 
the legislature, when this section of the dower law was passed, and we 
conclude it best to have it restricted to the distribution among children 
until it is deemed proper to make it apply to the widow by unequivocal 
language. The language of the section is, to say the least, obscure, 
if it was designed to introduce the law of hotchpot in favor of the widow. 
The policy of such a ehange is certainly questionable, and a forcible 
consideration in favor of the instruction given to this section of the 
dower law by the circuit court is found in the fact, that this provi- 
sion in favor of the widow is a mere alteration, and in cases where, un- 
der the construction now given, it is not found favorable to her inter- 
ests, can always be declined. 

Judgment affirmed. 





WILLIAM C. BAILEY & WILLIAM GIBSON vs. THE TRUSTEES OF MINERAL 
SCHOOL DISTRICT. 


1. Gibson and Bailey were ‘trustees of a school district, The Board agreed to lend Bailey two 
hundred dollars out of the first schoo] money subsequently received. Money belonging 
to the school fund was handed to one or both of the trustees (which, it did not appear. ) 
The money was used by Gibson, and no part of it by Bailey. Both, however, acknowl- 
edged their liability for it. The acknowledgement of Gibson, in such case, not having 
been in writing, he was not liable. 


APPEAL from Franklin Circuit Court. 


Jon:s, for appellant. 
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. The court erred in refusing the first instruction to the effect that plaintiffs below had not 
| wade out aprims facie case. 

The plaintiffs below did not show any act of incorporaticn entitling them to sue. 

There is nothing to shew that plaintiffs below have any right to recover in this action. 

It is contended by appellants that Bailey was a competent wi'ness. ‘hat if Bailey had tea- 
tified in favor of Gibson and had shown that Gibson was not bound to pay the amount ob- 
tained by Bailey from Brown, he would be testifying against his own interest and therefore a 
competent witness, 

Bailey had been dismissed from the suit, an¢ was no longer a party to the suit: Campbell 
& Mason vs. Hood, 6 Mo. Rep, p.211. See Digest of decisioas of supreme court United 
States, page 689, vol. 3; also page 695, lb; Wakely vs. Hart, 6 birney, 316, and other cases 
there cited; also 2 vol. Digest Sup. Court U. S., p. 967; Barnes vs. Gilman, upon page 689, 3 
vol. U. S. Digest, see cases cited, 2 Mass., 108. 

It is contended by appellant that the court erred in refusing the instructions asked for de- 
fendant below. 

That if the people of the township had elected Bailey a trustee and he received the money 
from Brown, the debtor, and failed to account therefor, surely it was not the fault oi Gibson. 

That a party will not be compelled to pay a debt which he does not owe and which he is 
rot required by law to pay, even although the party in ignorance of his legal rights may have 
admitted that he was liable. 

That a recovery cannot be had upon a nudum pactum or a void consideration. 

Gibson has received nothing from the trustees and there is nu consideration whatever either 
good or valuable. 


The verdict and judgment is clearly against evidence and should be reversed: See 11 vol., 
p- 629. 


Stevenson, for appellees. * 


That Bailey and Gibson having, without authority from the board of trustees, received from 
Brown, money belonging to the schoo! district, were liable for the amount received in this 
form of action. 

That there liability was joint and several, and being so,a discontinuance as to Bailey did 
not render him a competent witness or destroy his interest in the suit: Pendleton vs. Speed, 
2d J. J. Marshall Rep., page 508, 18 Johnson, page 477-S—80; 4 Wend. 457; 1 Wendell 119 


Bircu, J., delivered the opinion of the court. 


The testimony in this case was to the effect that the interests of the 
plaintiff in error and one Bailey were two of the trustees of a school 
district in Franklin county, and that the board had agreed to lend Bailey 
two hundred dollars out of the first school money subsequently re- 
ceived. Afterwards, about the 29th of March, 1840, one Brown, who 
was largely indebted to the school fund, handed over to one or both of 
these trustees (which, it does not appear) the sum of two hundred dol- 

, lars, which, as appears from the subsequen/ statements, ( comprising the 
; only testimony in the case) “was got by Bailey, and no part of it used 
by Gibson.” Both parties, however, admitted in their subsequent oral 
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statements to the treasurer of the board, when called upon concerning 
it, that they were jointly liable for the money. 

No note or other writing having been taken of either of them, and 
the administrators of Gibson relying upon the statute of frauds, we are 
constrained to regard it as sufficient for their protection. The agree- 
ment was to lend the money to Bailey. Bailey also got it, and Gibson 
could not be held liable for his default in not paying it by any thing short 
of his agreement in writing. We must consequently reverse the judg- 
ment of the circuit court and remand the cause. 





RINEY vs. HILL. 


i. Interest is first to be calculated on a demand up to the first partial payment—then add the 
interest to the principal and deduct the payment therefrom, then cast interest on the re- 
mainder to the second payment, add the interest to the remainder, and deduct therefrom 
the second payment, and so on until the last partial payment, unless, in any case, the in- 
terest up to any payment shal! exceed the payment, in which case, such payment is to be 
deducted from the interest, and the excess of the interest, is to be carried forward, without 
casting intere#t thereon, to the next payment, that will discharge the excess. 


APPEAL from Clark Circuit court. 


Drypex, for appellant. 


1. The rule of the law in the computation of interest where partial payment have been 
made, is. that interest shall be cast on the principal debt to the first payment, add the interest 
thus produced to the principal and from their aggregate amount deduct the partial payment— 
then on the remainder (provided the payment was sufficient to discharge the previously ac- 
crued interest) cast interest to the second partial payment, add and deduct as before, and so 
onfrom payment down to the day of the rendition of the judgment: Penrose vs. Hart, ist Dal. 
Rep., 378; Smith vs. Shaw, 2 Wash. Cir. Ct. Rep., 167; Dear vs. Williams, 17 Mass. Rep. 
417, Fay vs. Bradley, Ist Pick., 194; Meredith vs. Banks, 1st Hal. 408; Commonwealth vs. 
Miller, 8 Serg. & Rawle, 452, 458; 4 Hen. & Murf. 431; 3 Washington Cir. Ct Rep. 350, 396. 

2. Ifneither debtor nor creditor make an application of a partial payment the law will apply 
it so as first to extinguish the interest: Field vs. Holland, 6 Cranch, 27, 28; Gwinn‘vs. Whit- 
aker, 1. Har. & J.,754; Norwood vs. Manning, 2 Nott & McCon., 395; 2 Haywood (N. C.) 
Rep., 17. 

Z "A debt is a cum certain due from the debtor to the creditor. Interest is a compensation 
to the creditor for the forbearance of payment of the debt—it is an incident of the debt— 
without a debt and without forbearance of payment interest cannot have an existence. A 
sum paid by a debtor to his creditor does not create a debt, because there is no obligation on 
the latter to repay to the former, but it is the extinguishment of a previous debt, anc the sum 
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so paid cannot be recovered by action. If then in such case there be no principal there can- 
i not be an incident. 

4, Waiving the questionw hether the law will imply an obligationon the part of the creditor 
to pay his debtor interest at any rate per centum on money paid by the latter in discharge of 
P a. pre-existing debt, a questiun too absurd to be tolerated—yet an obligation to pay more than 
1 six per cent, can in no case be raised by implication of law, but can only be created by an 
’ express *‘agreement in writing: See 2d section of the interest law, p. 333, Rev. Code of 
1845. And now although there is no pretence there was an express agreement either verbal 
or written in this case on the part of Riney, the creditor, to pay Hill, the debtor, interest, 
nevertheless the circuit court not only made Riney pay interest, but computed it upon him at 
the rate of ten per centum, 

5. The rule adopted by the circuit court to compute iuterest as well on the partial pay- 
ments as on the principal debt destroys the distinction between set off and payment and con- 
verts the debtor into the creditor of his creditor in ail cases. 


Av 


Bircu, J., delivered the opinion of the court. 


This was a submission, without action, under the twentieth article of 
| the new practice act, the facts agreed upon being substantially as fol- 
lows: 

On the 7th day of April, 1837, one John Hill, since deceased, 
? : sealed and delivered to the plaintiff his bond, binding himself to pay 
him, on or before the Ist day of April, 1838, the sum of eleven hun- 
dred dollars, together with ten per centum interest thereon from due, if 

not paid at maturity. Before any part of the money was paid, John 

Hill died intestate, and Robert E. Hill, the defendant and appellee, was 

appointed his administrator. On the 10th day of June, 1839, the bond 

was presented to the Clark county court for allowance, and was duly 

allowed tor the sum of twelve hundred and thirty-one dollars and thirty- 

eight cents. Assets sufficient to pay all the debts of the deceased came 

: to the hands of the administrator, and this debt has been, by various 
: payments, fully paid and satisfied according to the method of computing 
the accruing interest adopted by the administrator and concurred in by 
the court before whom the submission was made. That method was to 
cast interest on the plaintiff’s demand down to the day of the judgment 
and add the interest to the principal; then in like manner compute in- 
terest on the several payments from their respective dates down to the 
same ‘period, and after adding the several payments to the interest 
thereon deduct the aggregate of the same from the aggregate of the 
plaintiff *s demand. 

As between an administrator, who is occasionally receiving money 
| on account of an estate, and paying it out to his creditors or distribu- 
) tees, this court, at its last term, perceived sufficient reason for adopting 
: sucha basis as the foregoing in reference to the annual settlements con. 








SUPREME COURT OF MISSOURI, 





Schaller vs. State of Missouri. 


— 





templated by the administration law. Its simplicity and convenience 
seemed sufficiently to commend it as a rule (amongst others) in indi- 
cating a system or mode of procedure for the county tribunals, where 
exact or authentical precision cannot always be enforced in accordance 
with the general substantial justice they were intended to secure. 

It need scarcely be said, however, that it was not designed by that 
opinion to disclaim or modify the settled rule, which is otherwise when 
applied to cases like the present, where exactness is not only invariably 
compatible with justice, but where nothing short of it is or can be just. 
The rule in guestion is so properly stated in the instruction which was 
asked for by the counsel for the appellant, that we have but to adopt its 
terms in order to sufficiently denote our own impressions of the law. 

The counsel for the plaintiff (appellant here) moved the court to de- 
clare the law to be, that “interest is first to be calculated in the plain- 
tiff’s demand up to the first partial payment—tken add the interest to 
the principal and deduct the payment therefrom—then cast interest on 
the remainder to the second payment, add the interest to the said re- 
mainder and deduct therefrom the said second payment, and so on until 


the last partial payment, unless in any case the interest up to any pay- 
ment shall exceed the payment, in which case such payment is to be 
deducted from the interest, and the excess of the interest is to be car- 
ried forward, without casting interest thereon, to the next payment that 
will discharge said excess.” 

_ Such being the settled law, the judgment of the circuit court must of 
course be reversed and the cause remanded. 





MICHAEL SCHALLER vs. STATE OF MISSOURI. 


1. Drunkenness is no excuse for crime. 


2. It is wrong to instruct a jury that “the want of motive or interest to swear false is a cir- 
cumstance from which they are at liberty to infer that the testimony of the defendant 
was not wilfully and corruptly false’ The secret motives which give birth to acts are 
not always susceptible of proof. 


3. Good character is a circumstance, but not “a strong circumstance,” in favor of the ac- 
cused, 
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APPEAL from St. Louis Criminal Court. 


BL ENNERHASSETT, for appellant. 









The second instruction moved by defendant, and which the court below refused to give, 
brings up a question of jurisdiction. The bill or account in evidence, was clearly beyond 
the jurisdiction of the justice. Did the words “voluntary credit 77 cts.” give jurisdiction? 
Todo so, they must actasarelease. They must utterly prevent said Nelson from even re- 
covering said “77 cts.” if he sued for them, and they were justly due, (according to the Bri- 
tish authorities quoted below, a release to escape a jurisdiction might perhaps not avail.) 

It would present a different case, if said Nelson had apparently sued for a sum within the 
jurisdiction of the court. The lawthen, perhaps, might have cast him out of his balance. 

The proceedings against Schaller are unavailing if the proceedings before the justice were 
corum non judice. 

The voluntary credit of 77 cts., if available to take away the jurisdiction of the higher court 
opens a new field of law. If it extinguishes the demand of 77 cts, how does it do it? By 
what operation of law does it efiect that object? If the demand of 77 cts. was afterwards 
sued on and proved, what would be the difference against it? 

The statement that it isa voluntary credit, is not a release, a gift and accord and satisfac~ 
tion. The law has appointed modes by which a man may divest himself of his rights and 
credits; but the plaintiff, before the justice, did not adopteny of these modes. If he extin- 
guished the 77 cts., without using such modes, he has invented a new conveyance. A bill 
filed before a justice isa statement of a claim. The paity before Schaller, stated a claim’ 
larger than Schaller’s jurisdiction; but then went on (in effect) to state, that said claim was 
reduced by a credit voluntarily given. which means, (and it can mean nothing else,) but that 
the party plaintiff, before the justice, took off 77 cts. to bring the cause within the justice’s 
jurisdiction. Isit necessary that the 77 cents should be reaily, and effectually taken off? It 
isnot contended but thet possibly, on proof, it might appear that there was a release for the 
77 cts.+ but, does it mean that? It is an effort to oust the superior courts of their jurisdic- 
tion, and unless sucha statement does operate as as a release,?the party is liable to be sued 
again, and so the provision against a multiplicity of suits ‘are evaded; and higher tribunais 
ousted of their jurisdiction, 

The absence of jurisdiction herc, appears on the face of the proceedings. 

In the 40 shilling courts, ( justices’ courts) an entire debt, exceeding 40 shillings, cannot 
be split, so as to be sued for in this court; nor can the creditor falsely acknowledge satisfac- 
tion of a part, so as to proceed for the rest. 2nd, 312 John.; 564 Com. Dig: county O. S.; 2 
Rol. a. 312 pl. 1; 3rd Bik. Com. note 2 to p. 35. 

As to the facts in the case, it presents another question of interest, to be gathered from the 
circumstances and motives. 

Schaller swore before the grand jury, that Nelson was a witness in the case before him; he 
came next day before the same body, and swore that Nelson was not a witness, and the lat- 
ter statement is corroborated by a writing executed by him in the interval. Suppose a man 
should be called as a witness in open court, and should as such witness give a statement of 
certain facts, and before the trial terminated, should voiuntarily take the witness’s stand, and 
admitting his ‘first mistake, should swear entirely different from what he did in the first in- 
stance; would either of those statements be so false as to be subject to perjury? And what 
is the difference between the case put, and Schaller’s case? Schaller was a magistrate, having 4 
sofar as the record discloses any thing, no motive whatever to lie; and, if we are to indulge 
in presumptions at all, he appears in his second statement (contradicting the first) to have 
regarded himself as mistaken in the testimony which he first gave, and voluntarily correct- 
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Lack.anp, for the State. 


The court in the first instruction given, declaies what were material questiony before the 
grand jury. This is a question of law, and it is proper for the court to present it to the 
jury by instructions. Stevenson vs. McWilliams, 6 Barr, 170; Anhual Digest of 1848. page 
48, 299, 

The second instruction informs the jury that if they believe that defendant wilfully, know- 
ingly, corruptly, falsely, &c., swore to matter material as alleged in said indictment, or swore 
as aforesaid to such matter, when he did not know it was true or false, they ought to find 
him guilty; (i. e.) If one positively, absolutely and corruptly swear to a matter that he 
dves not know to be trne, he is guilty of perjury, and in such case it makes no difference, 
whether the matter be true or false. Wheaton'’s Crim. L., 473; 1 Hawk. C., 69, sec. 6; 3 
Sust., 166; 1 Palmer 294; Com. vs. Halstat, 2 Boston L. Rep., 177. 

The evidence is sufficient to warrant the finding of the jury, and therefore the court did 
not err in refusing to grant a new tral on that ground. 

The defendant was summoned before the grand jury, and there testified to certain facts, as 
having been done by himself and others. His oath is contradicted by one witness, and he 
wnade admissions injwriting, inconsistent with his oath. This is sufficient. That is, the direct 
oath of one witness, and the declaration of the prisoner, inconsistent with the oath in which 
perjury is assigned; is sufficient to convict. State vs. Mober,1 Dev. 26?; Prosc. Crim. Ev., 
824; 1 Greenl. Ev., sec. 257 and following, 6 Car. & Payne, 315. 

The motion in arrest ought not to have been sustained; the indictment is sufficient, and the 
court, therefore, did not err in overruling the motion. 

The first instruction asked for by defendant was properly refused. It, in substance, states, 
that in the absence of an apparent motive, the jury may infer the absence of corruption, 
This is not good law. If the jury are satisfied that defendant committed willful and corrupt 
perjury, they need not go tarther to enquire for a motive. 

In the last instruction refused, the defendant asked the court to tell the jury, that the proof 
of good character is a strorg circumstance in favor of his innocense. This is not good 
law. If the case be clearly proven, character is no defence. In doubtful cases it is ad- 
missible, but even in those cases of doubt, it would be error for the court to tell the jury tht 
it was a strong circumstance; because the strength of the circumstance is alone to be passed 
upon by the jury; and the court in telling the jury so, would be passing upon the weight o¢ 
evidence. At the instance of the State, the court instructed the jury what they must find 
to convict the defendant, and told them, ifthey had a rational doubt of things necessary to be 
found, they must aequit. 

This is in effect giving the other instructions asked for by defendant, which were refused. 
It was not necessary for the court, at the instanee of the defendant, merely to reverse the 
proposition of law given at the instance of the State, which. 1s the substance of the instruc- 
tionsgrefused, except the first and the last. 


Ryzanp, J., delivered the opinion of the court. 


The appellant was indicted in the St. Louis criminal court at the 
January term, 1850, for the crime of perjury. 

Michael Schaller, the appellant in this court, was a justice of the 
peace, within and for the county and city of St. Louis; one ‘I’. S. N., 
brought suit before sai¢ Schaller as a justice of the peace against one 
Nicholas Patton on an open account for $90. The account filed was 
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for $90 77 cents, with a “voluntary credit of 77 cents,’ leaving. the 
amount due $90. On this account judgment by default was rendered 
against Patton; and the justice gave the final judgment for N. for the 
ninety dollars and costs of suit. 

At the January term, 1850, of the St. Louis criminal court, the 
grand jury were engaged in the examination and investigation of a 
charge of perjury against said T. S. N., alleged to have been commit- 
ted by him, on the trial of the said suit before Schaller, in which he 
was plaintiff, and Patton defendant on the account filed as above. 

Before the grand jury, while engaged in the investigation of the said 

charge of perjury against said N., the appellant was introduced and 
duly sworn as a witness on said enquiry, and it was material to the en- 
quiry to find out whether said N. had been sworn and examined asa 
witness before said justice Schaller on the trial of the suit before him 
ofsaid N. vs.said Patton. Upon the examination ofsaid Schaller, there- 
fore, as a witness by the grand jury, he was asked whether he, as » 
justice of the peace on the trial of the suit before him of N. against 
Patton did swear the said N. to testify in said cause in the absence of 
said Patton, and whether said N., did not testify on said trial, that said 
account was correct, and due to him by said Patton; and whether he 
did not testify that said account, item by item was correct and due by 
said Patton to him, N.; and whether he, said Schaller as justice of the 
peace, as aforesaid, did not render the judgment in favor of N. against 
Patton alone on the testimony given before him on the trial in the absence 
of said Patton, by said N.; and that there was no other evidence ad- 
duced. ’ 
And the said Schaller did swear and testify before said grand jury 
on the enquiry against said N. before them for the crime of perjury 
aforesaid, that he as a justice of the peace, holding his court on the 
trial of the cause before him of N. vs. Patton on the open account filed 
by N., did swear said N. to testify as a witness in said cause, and that 
said N., as such witness in the absence of said Patton, did testify that 
said account was correct and due to him by said Patton; and that said 
account, item by item was correct, and due to him, and that there was 
no other evidence given before him on said trial of the suit in favor of N. 
against Patton, and that he rendered judgment in favor of said N. on 
the evidence of N. alone. 

The perjury consists in this statement of the witness Schaller, for 
the indictment avers and the testimony shows the fact to be that said 
N. was not sworn nor examined as a witness on the trial of the cause 


before said Schaller. 
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After the appellant had thus sworn to the above facts before the 
grand jury, he made a written statement, that said N. was not-sworn 
as a witness nor examined as a witness on the trial of the suit against 
Patton; and that he rendered judgment in said cause on documentary 
evidence consisting of a receipt of said Patton for the 18th item in the 
said account, and of accounts in writing of N. against Patton for the 
balance. 

Afterwards the appellant appeared again before the grand jury, that 
is after his first examination before that body and after his written state- 
ments, contradicting his oath before them, had been produced to them, 
and stated to said grand jury (but it does not appear whether he was 
re-sworn or not at the time) that, he had not sworn N. or any other 
witness in said cause, and that he rendered judgment upon documentary 
evidence alone. It was testified by one Mathias, that no witness was 
sworn on the trial before the said Schaller, but that N. handed appel- 
lant some papers which he looked at, and appellant then remarked, 
“‘You have judgment Mr. N.,” and appellant then handed the papers 
back to N. 

It was proved, that the defendant was a German, a man of good ed- 
ucation, understood the English language and had been in the habit of 
drinking intemperately. The facts of the trial, testifying official char- 
acter and all the material facts were proved as alleged in the indict- 
ment. It was also proved that when before the grand jury, the appel- 
lant was cool and collected and not under the influence of liquor. The 
jury found the defendant guilty and assessed his punishment to two 
years imprisonment in the penitentiary. He moved for a new trial— 
motion was overruled—the defendant excepted and brings the case here 
by appeal. 

As the defendant’s counsel relies principally, on the account filed by 
N. against Patton for a reversal of this case, because he contends that, 
that account excuses the jurisdiction of a justice of the peace, and that 
N. could not, therefore, if he had been sworn, be guilty of any offence, 
for the whole proceedings were “‘coram non judice.” I willhere copy 
the account as it appears in the bill of exceptions: 

“Nicnotas Parton To T.S.N., Dr. 
“To cash paid Patton on the 4th day of December, 1845, 
$30, of which he allowed but the sum of $5 00 as a credit, 


leaving a balance duc.......+. sseseeeeceerecees e+e. $25 00 
Interest on same to 24th day of September, 1849............ 5 623 
To professional services in search of hire in 1846........ -» 6 00 


To hire of cart and horse and man three days at $2 . 


eeeeeees 








a a 











MARCH TERM, 1851. 





Schaller vs. State of Missouri. 





—_— 








To balance of and from $10, due after paying for hardware..... i 50 

To 12,000 brick, sold and delivered at $4 per 1000 in 1845-6, 48 00 
$90 773 

Voluntary credit..... Gtead eh Peed edwisededeeeeteseeae 717 
PS wee cki irhveené in Wa beens dgews ‘ateeee ava whe Leia $90 003 


The counsel contends that the voluntary credit is no release and con- 
sequently, that the uceount exceeds the jurisdiction of a justice of the 
peace, and that all the acts of said justice are void for want of jurisdic- 
tion. That N. could not have been guilty of perjury if he had been ex- 
amined before the justice on the trial of this account and consequently 
Schaller could not be guilty in testifying before the grand jury in re- 
gard to N.’s testimony in this cause before the justice. 

To this I have one plain, and to my mind, conclusive answer. In 
casting up the account, I find it amounts te $91 121-2. The volun- 
tary credit of the seventy-seven cents, therefore, does not reduce it to 
$90, and if there be no other answer to the counsel’s argument, than 
such reduction it must prevail. 


Let us examine this subject, and Ist, justices courts, sec. 2, Digest 
of 1845, page 634: “Every justice of the peace shall have jurisdiction 
over the following actions and proceedings: First. Actions of debt cov- 
enant and assumpsit, all other actions founded upon contract, when the 
debt or balance due, or damages claimed, exclusive of interest, shali not 
exceed ninety dollars,”’ &c. 


In viewing the above account in regard to jurisdiction of the justice 
of the peace, we must not include in the amount the second item, that 
is for interest on the first item, amounts to the sum of five dollars sixty- 
two and a half cents—deduct this sum from the account and it leaves 
the sum of $85 50, fully within the jurisdiction. The ninety dollars 
exclusive of interest must be regarded as forming the criterion in regard 
to jurisdiction, and the first item in the above account is justly entitled 
to interest, without stating the amount of that interest; so then the in- 
terest item deducted, leaves the account fully within the jurisdiction. 
This view of the subject completely overturns the argument, and the 
principal argument relied on for reversing the judgment below. 

The naked question of interest, of wilful and corrupt false swearing, 
was left, under proper instructions, to the jury. The court instructed 
the jury as to what were material questions, brought the subject of ra- 
tional doubt to their minds. The jury found the defendant guilty. 

It is true there is nothing on the record in this case pointing out any 
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motive or any interest the defendant Schaller could have to commit the 
crime of perjury in this transaction, yet there is ample proof of his 
swearing to the existence of stubborn facts, that did not exist. How 
such conduct is reconcilable with common sense, and the common cause 
of human action is to me not apparent. Did the habit of gross intem- 
perance have any hand in producing this effect? Can the conduct of 
the defendant even find palliation in this most deplorable habit? Drun- 
kenness is no excuse for crime. 


I have carefully examined the instructions given and refused. The 


first instruction refused for the defendant, was, in my opinion, properly 
refused. 


This instruction embraces the proposition that the “want of motive or 
interest in Schaller to swear false isa circumstance from which the jury 
are at liberty to infer that the testimony of the defendant was not wil- 
fully and corruptly false.” 


It may be very possible for motives to exist, prompting acts, when 
there is no evidence of their existence, before the jury. The secret 
promptings of the mind, the secret motives which give birth to acts and 
deeds are not always susceptible of human proof. 

The last instruction declares that in all doubtful cases of guilt, gene- 
ral good character is to be regarded as a strong circumstance in favor 
of the accused. ‘This instruction is technically wrong ond the bare re- 
fusal to give it in this language is no error—I should have been better 
satisfied if the court had given this instruction amended by striking out 
the word “strong.” 

The substance of the other instructions were already embraced in | 
those given on the part of the State—nothing wrong, therefore, in the ' 
court’s refusal to give them again. 

Upon the whole record I find nothing requiring the interference of 
this court with the judgment below. The same is, therefore, affirmed. 





STATE OF MISSOURI vs. THOMAS BOWLING er at. 





1, A person whose name is endorsed on an indictment, as prosecutor, cannot be ruled to give 
security for costs. 
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APPEAL from Ralls Circuit Court. 


Lams, for the State. 


I. The indictment was goed upon its face, and as to all the necessary endorsement, and 
therefore it was error to quash or set aside the indictment for reasons foreign to the record, 
and which had to be substantiated by testimony. 

II. The statute which requires the name of a prosecutor to be endorsed upon the indict- 
ment has been complied with in this case: See Rev. Code, p. 866, sec. 22; aud it would be 
contrary to the policy of the law to discharge a culprit who had committed a gross outrage 
upon private rights, and the peace and well being of the community, simply because an in- 
jnred party is unfortunately insolvent, and might under certain contingencies be adjudged to 
pay the costs of the prosecution. 

III. In no event could these defendants be made liable for any costs that might be incurred, 
the State or prosecution being responsible, (and as will be presumed, amply able) to pay all 
costs should the defendant be acquitted, and it is therefore submitted that the solvency or in- 
solvency of the prosecution is a matter wholly immaterial to the interests of these defendants, 

IV. It was the duty of the grand jury, before they could prefer this indictment, to either 
have the name of a prosecutor endorsed thereon, or, to state the facts that the same had been 
prepared on information of two or more of their own body, or of some public officer, and 
they having selected the first of these requisites it was not in the power of the court to go 
behind the record and do away an act which was in strict conformity to law. 

It would seem, that inasmuch as the State or prosecutor would be liable for costs (in the 
event of the acquittal) and that the public officers, acting for the State, accepted of Chapman 
as a competent prosecutor, that the defendants would have no ground nor right to complain, 
that being a question solely between the State on the one side and the prosecutor on the 
other. 


Guover & CampzeLt, for respondents. 


The endorsement of a prosecutor’s name on the indictment, is not a mere idle formality 
without sense or motion, but has a rational purpose in view—the payment of costs, and sothe 
circuit court held, and very properly. 


Rytanp, J -» delivered the opinion of the court. 


At the March term, 1849, of the Ralls circuit court, the defendants 
were indicted for a riot. 

They made their appearance at the August term following, and by 
their attorney, moved the court to require the prosecutor, whose name 
is endorsed on the indictment, to give security for costs. 

Their motion is as follows: 

‘State of Missouri vs. Thomas Bowling and others, indictment for 
riot; August term, 1849: 

‘‘And the said defendants come and aver, that Lewis M. Chapman, 
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endorsed as prosecutor on said indictment, is wholly insolvent and 
unable to pay costs—that he is unsettled in his residence, &c. 

Whereupon the said defendants move this court to require the said 
prosecutor to give security for costs or dismiss said indictment.” 

This motion the court sustained, being satisfied that Chapman was 
unable to pay the costs, if the same should be adjudged against him; 
and that he was so unable at the time the indictment was found. The 
court required a responsible prosecutor to be endorsed on the indict- 
ment, which the prosecutor failed to do; the court thereupon dismissed 
the prosecution, discharged the defendants, and adjudged the costs 
against the county of Ralls. To all these acts and opinions the State 
excepted and brings the case here by appeal. 

The 22d section of the 3d article of the act regulating “Practice and 
Proceedings in Criminal Cases,” Rev. Code, 1845, page 866, declares, 
that ‘““No indictment for any trespass against. the person or property of 
another not amounting to felony, or for the first offence of petit larceny, 
shall be preferred unless the name of the prosecutor is endorsed as such 
thereon, except where the same is preferred upon the information or 
knowledge of two or more of the grand jury, or on the information of 
some public officer in the necessary discharge of his duty, in which case 
a statement of the fact shall be made at the end of the indictment, and 
signed by the foreman of the grand jury. 

‘‘Sec. 23. The name of the prosecutor shall be endorsed as such, by 
himself, or where the name has been certified as prosecutor, with the 
examination as provided by law, the endorsement may be made by the 
prosecuting attorney; but no indictment shall Le quashed for the want 
of such endorsement, if the same shall be made before the motion to 
quash is disposed of-” 

The 10th section of article 2, of the act regulating courts, is as fol- 
lows: “If upon the trial of an indictment, whereon the name of a pros- 
ecutor is endorsed as such, according to law, the jury shall acquit the 
defendant, they shall determine and return together, with their verdict, 
whether the prosecutor or the county shall pay the costs, and the court 
shall render judgment accordingly:’’ See Revised Code, 1845, page 
249, sec. 10. 

These sections contain all the provisions known to our statutes upon 
the subject of our present investigation. 

Do these warrant the action of the court below in requiring the prose 
ecution to give security for costs? What is the object of these pro- 
Visions. 


It seems to us, one object was to prevent unnecessary or unfounded 
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prosecutions for the trespasses of persons or to the property of persons, 
by requiring a prosecutor to be endorsed, so that the petit jury might 
make him pay the costs if there was no cause originally for the prose- 
cution. If this were not the object why would the fact of the indict. 
ment being found after the information of two of the grand jury or of 
a public officer in the discharge of his duty, do away with the necessity 
of endorsing a prosecutor’s name on the indictment? The names of 
two grand jurors or of a public officer, give at once the impression to 
the court, that the indictment was founded on some real injury—some 
actual violation of the law—and therefore, no prosecutor was required. 

Again, the petit jury must determine when the prosecutor shall pay 
the cost and when not—but the prosecutor is never liable to pay costs 
until the defendant be found not guilty. 

It is obvious, therefore, that the solvency or insolvency of the prose- 
cutor is a matter that can not in the least interest the defendant. He 
should not therefore be permitted to say any thing about it, nor to 
make any motion about it. 

The State is the party interested, the offended majesty of the law 
demands the punishment for its violation, and unless that law points out 
and authorizes such a motion as the one made in this case, the courts 
should never permit or countenance such a proceeding. 

The person and the rights of a person are regarded by our law alike 
whether such person be a poor and insolvent man or a rich one. 

The rights of the poor in regard to property may be few, for they 
have little, but however few they be they are as sacred and demand as 
much attention of the law officers of our government, when brought 
properly before them, as the rights of the owner of millions. 

Establish the doctrine laid down by the court below, and no poor 
man can take steps to enforce the criminal law in regard to injuries to 
his person or his property, unless he can get some public officer, or two 
grand jurors should happen to know of the offence, or unless he can get 
some responsible person to step forward and prosecute in the name of 
the State, fora violation of her laws towards one of her poor citizens. 
The bare mentioning such a. result ought to be sufficient to satisfy us 
that the legislature never designed such a thing. The great object was 
not to save costs but to punish for violations of the law. In this very 
case the grand jury indict the defendants for a riot, in unlawfully, vio- 
lently and notoriously, with force and violence breaking open and tear- 
ing down the dwelling house of the prosecutor. The indictment is 
formal and correct, it has the name of a prosecutor endorsed—no 
grounds appear upon its face, to support a motion to quash—yet the de 
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fendants come and move the court to require the prosecutor to give se- 
curity for costs of this prosecution and in default thereof to dismiss the 
same—alleging as the reason for their motion, “that the prosecutor is 
unsettled in his residence.” The very crime with which they stand 
charged has rendered his residence unsettled; they are charged with 
“tearing down his dwelling house.” Does the law require the name of 
a responsible man, in a pecuniary point of view, to be endorsed? No 
such terms are used, but the name of a prosecutor must be endorsed. 
Who is most likely to endorse such indictment? The person against 
whom the offence has been committed. Andassuch person may or may 
not be able to pay the costs of a prosecution, the legislature wisely 
omitted to qualify such prosecutor, by saying he should be ‘“responsi- 
ble.” 

Again this question if the indictment be formal and have the required 
name of the prosecutor endorsed, is not one that can arise between the 
State and the indicters; the indicters have nothing to do with the 
solvency or insolvency of the prosecutor. 

Here because the prosecutor is insolvent, the court discharges the 
indicters and makes the county pay costs, when if the cause had pro- 
ceeded to trial, it might have turned out, that the defendants were 
guilty and the question of solvency of prosecutor had never been raised, 
or the jury miglit have found the defendants not guilty and at the same 
_time returned with their verdict that. the county should pay the costs, 
and the question of solvency of prosecutor still not arise. 

I am satisfied, that the court below erred in taking cognizance of 
the defendants motion, and in trying a matter that might never have 
arisen in the case, if it had proceeded to final judgment. 

The court below considered a prosecutor unable to pay the costs, as 
no prosecutor in law. Inthis we differ with the court below. This 
question of solvency we hold the court below had no right to entertain. 
The statute does not give any such right. It is not like a civil suit, in 
which such a proceeding is expressly authorized. 

I am satisfied that the interests of the community, the rights of indi- 
viduals will be better guarded and protected under our view of this 
question than under the rule of the court below, and therefore I am for 
reversing the judgment of the circuit court and remanding the cause for 
further proceedings not inconsistent with this opinion. 

T do not concur in the above opinion. 


W. B. NAPTON. 
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STEAM BOAT EUREKA vs. NOEL & McSHERRY. 


1, The return of a constable on a warrant against a steam boat, slowing that he executed it 
by going on board the boat, and by reading the same to the clerk, and by finding the 
sherff in charge of her, 1s sufficient to give the justice issuing the warrant, jurisdictio: ’ 
to hear and determine the case against the boat. 


a a aa 
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APPEAL from St. Louis court of Common Pleas. } 


STATEMENT OF THE CASE. 


I. The court of common pleas having ordered the sale of the appellant, she was sold, anc 
publication having been made to creditors to present their claims and demands for allowance 
as required under the provisions of the statutes concerning “Boats and vessels,’’ and having 
filed their bond, the justice issued his warrant against said appellant and directed to any con- 
stable of St. Louis township, requiring said constable forthwi‘h to seize said appellant, her 
tackle, apparel and furmiture, or so much thereof, as shall be sufficient to justify the demand 
of the appellees, and costs of said suit, and detain said appellant until she shall be discharged j 
by due course of law—that the said warrant went into the hands of said Samuel Maxwell. 
one of the constables of St. Louis township, who returned the said warrant of the justice 
with the following return endorsed thereon— Executed this writ by going on board the steam 
boat Eureka, and by reading the same to the clerk, and by finding the sheriff La Beaume in 
eharge of said boat””—that after the constable had so made his return, the said justice pro- 
ceeded to hear the proofs of the plaintiffs, (no person appearing on behalf of defendant) and 
rendered judgment against said boat defendant, for the sum of fifty-three dollars and thirty» 
thiee cents, in favor of the plaintiffs. To the reading of the said transcript, the appellant at 
the time objected for the reason that the constable had not levied upon or seized the said ap- 
pellee or any part of her, so as to give to the justice jurisdiction of the thing; and therefore, 
upon the return of said constable, the justice had not pewer to proceed any further in the 
case: but the court overruled said objection and permitted said transcript to be read as evi- 
dence for the appellees, to which decision appellant at the time objected, ‘his was all the 
evidence on behalf of the appellees» The appellant then proved that at the time the said 
constable. Maxwell, went on board, the defendant, under the warrant of the appellees, Louis 
T. La Beaume, sheriff of St. Louis county, had levied upon, and seized the said appellant, 
and there and then, in his custody under and by virtue of a warrant from the St. Louis cir- 
euit court in favor of Hugh L. White, against appellant, and, that the said appellant was af- 
terwards sold under and by virtue of an order of sale out of the St. Louis court of common 
pleas; no bond having been given to said sheriff within five days after he had levied and seized 
said appellant, under and by virtue of the said warrant as aforesaid. Upon this evidence the 
eourt below allowec the claim of appellees, The appellant then moved the said common 
pleas court to set aside the said allowance.on the ground that the evidence or transcript was 
improperly admitted in evidence on behalf of appellees, and no legal or competent evidence 
was given by appellees to sustain the demand. The court below overruled this motion, and 
therefore this case is brought into this court by appeal. 

















Hart, for Appellants. 


j . I, The appellant cortends that the power of the justice ceased, in this case, upon the re- 
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turn of the constable—that the appellant was in the custody of the sheriff of St. Louis coun 
ty, so as to prevent him from seizing the appellant under the warrant in this case. See Rev. 
C. Chap. 20—act concerning “boats and vessels,” Sect. 24 and Sec. 5. 

II. The act concerning boats and vessels is a proceeding in Rem, and the only service that 
can be made by a warrant against a boat or vessel is by seizure of the same, or so much of 
her as shall be sufficient to satisfy the demand, so as to give the court jurisdiction any further 
to proceed inthe case; and in the case before the justice, whilst he had jurisdiction of the 
subject matter of the suit, the appellant contends that he never had jurisdiction of the thing, 
to wit: the boat, or any part of her, and all his proceedings after the return of the constable 
was perfectly erroneous. 

III. That for the reasons aforesaid, the court of common pleas committed error in allowing 
the supposed evidence to be read on behalf of the appellees, and the judgment of that court 
ought to have been for the appellant—the appellees having introduced no evidence to support 
his demand. 


Leste, for Appellees. 


The want of sufficient service by the constable to give the justice’s court jurisdiction for 
the purpose of judgment seems to be the ground of appeal in this case. 

I. The return of the officer, in legal contemplation, is equal to the following: In obedience 
to this writ, I have seized the, steam boat Eureka—have read the same to the clerk of said 
boat on board. But the said boat having been previously seized by the sheriff of the county 
of St. Louis, I could rot, by law, take said boat from him into my actual possession. This 
subject gave the justice jurisdiction, and the judgment was regular. 

II. It is too late to except to the form of a return on the hearing before the circuit court 
An objection, if valid, taken in time, would give the sheriff or constable opportunity to amend 
aceording to the facts ; if not taken in time, form is waived, and the proceeding is regular. 

III. If the objection had been made to the service, the constable, Maxwell, would have 
amenced, so that his return would read according to the example above given; but taking the 
exception admits the service to be as valid as in law it could be made, And then we are 
only to enquire whether a lien creditor who, from the amount of his demand must go to the 
forum of a justice of the peace, shall lose his debt, because neither judgment nor lien can be 
had and mace effectual, if perchance another creditor has a demand of so high an amount as 
to carry him to another forum, and levy is made first on such largestdemand. And this, t20, 
if the boat is worth all her debts. 

Such doctrine is not serviceable, and I contend that the court below did just right. 


Ryzanp, J., delivered the opinion of the court. 


The only question in this case of any importance, is the one about 
jurisdiction. 

Had the justice of the peace, who properly issued the warrant, the 
right and authority of the return made on the warrant by the constable, 
to go on and hear the evidence and render the judgment? If this ques- 
tion be answered in the affirmative, then there is an error in the court 
below who allowed the claim upon the transcript of such judgment be- 
fore the justice of the peace. 

The claimants below, the appellees here, had a demand against the 
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steam boat- Eureka for materials furnished the boat; this demand 
amounted to fifty-three dollars and some cents—it was a lien against 
the boat under the statute. The appellees took the necessa1y and prop- 
er steps to enforce thelien. They obtained a warrant against the boat, 
it was placed in the hands of a constable, who made the following re- 
turn, “Executed this writ by going on board the steam boat Eureka, 
and by reading the same to the clerk, and by finding sheriff La Beaume, 
in charge of said boat—done in St. Louis township 26th day of March 
1850,”? Samuel Maxwell, constable. 

The 25 Sec. of the statute concerning boats and vessels, Revised 
code, 1845, page 186; is as follows, viz: 

“Every warrant issued by a justice of the peace, under this act, shall 
be returnable forthwith, and upon the return thereof, the justice shall 
hear and determine the complaint in asummary manner. 

26 See. All warrants issued under this act, shall be served and re- 
turned as writs of attachment are served and returned.” 

The manner of serving writs of attachment issued by a justice of the 
peace, shall be as follows: See Revised code, 1846; attachment, art. 11, 
sec. 8, page 149. First, the writ shall be served upon the defendant 
as an ordinary summons. Second, garnishees shall be summoned, &e., 
&c. Third, when goods and chattels, money or evidences of debt are 
to be attached the constable shall seize the same, and put them in his 
custody if accessible, and if not accessible, he shaJl declare to the per- 
son in possession thereof that he attaches the same, in his hands and 
summon such person as garnishee. 

This third method of serving writs of attachment is the mode most 
applicable to the service of warrants, from justices of the peace, against 
steam boats for demands against them. 

The constable went on board the boat, and read the writ to the clerk; 
he did not take the boat in possession because the sheriff of St. Louis 
county had her in custody by process from the circuit court. He could 
not have taken her lawfully from this custody. She was then as it were 
inaccessible ‘to him, as much so as goods and chattels sometimes are 
under the attachment process. He made an informal return ; and if ob- 
jection had been taken in time or if the plaintiffs before the justice had 
asked leave, no doubt the constable could have so amended his return 
as to place the jurisdiction of the case beyond doubt. 

We do not think it was indispensably necessary for the constable to 
have taken into his custody any part of the boat or tackle, in order to 
have given the justice jurisdiction. His going on board the boat ; his 
reading the writ to the clerk of the boat, the writ was returnable forth. 
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with. His stating that he executed the writ by finding the sheriff of 
St. Louis county in possession of the boat, all show the facts sufficient 
to have made out a favorable return. This return may very properly 
be considered in the light in which it is set forth in the brief of the 
counsel for the appellees. 

The justice, beyond doubt, had jurisdiction of the cause of action, 
and I consider the retern of the constable sufficiently legal to give him 
jurisdiction so far as to hear and determine the matter against the boat. 

A contrary doctrine might have a tendency to defeat the rights of 
persons having demands within the jurisdiction of a justice of the peace. 
I have no doubt that a second writ of attachment might be served on 
property already attached, and such service would authorise the court 
to go on and render judgment; it would not destroy a prior lien. Soin 
this case, the constable might well have made his return in conformity 
to the manner of executing writs of attachment, and indeed I think suf- 
ficent appears on the face to warrant the justice to proceed and dis- 
pose of the case. 

It wonld be more advisable for the justices of the peace to make their 
ministerial officers more specific and particular in stating the facts 
which constitute their return. 

In this case we think the court below committed no error in receiv- 
ing as evidence a transcript of the judgment before the justice. 

The justice had no right under the law to direct a sale of the boat: 
See sections 11 and 24 of the act concerning boats and vessels, Rev. 
Code, 1845, pages 183, 185. 

Upon the whole of this case we feel no ways inclined to disturb the 
judgment below, and it is therefore affirmed. 





SPEAR TO ust or ALEXANDER BARNES vs. JOHNATHAN H. SCOTT. 


1, If no exception be taken to the opinion of the court below, its decision will not be re- 
viewed. 


APPEAL from New: Madrid Circuit Court. 


Cook, for appellant. 


The error complained of, is the refusal of the circuit court to set the verdict aside and grant 
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a new trial. Thedefence set up rests upon the assertion that a quantity of public land, ad- 
joining the land which was sold and conveyed to Scott by Spear was the consideration of the 
note in suit. From the evidence, it is clear that the adjoining public land was in no way 
considered by the parties as any part of the consideration for which the note in suit was given. 
There is no evidence of failure of consideration or any other matter that could be legally set 
up as a defence. 


Crockett & Kasson, for appellees. 


The appellant in his motion for a new trial relies on the following grounds: 

Ist, The verdict wascontrary to law. " 

2nd. The verdict was against evidence, 

3rd. The verdict was without evidence. 

I. There were no instructions asked and none given, and the plea was a failure of conside- 
ration—a mere question of fact, which the jury found forthe defendant. The verdict ought 
not to be disturbed: Young vs. Kelly, 9 Mo. R., 51; Von Phul vs. City of St. Louis, Ib., 50. 

II. When the testimony is conflicting, the supreme court will not set the verdict aside. 
Here if it was so, it preponderates for the defendant. The question of evidence was for the 
jury: Rennick vs. Walton, 7 Mo. R., 292; Glasgow et al. vs. Moore, 9 Mo. R., 843. 


Ryzanp, J., delivered the opinion of the court. 


This was an action by petition in debt, on a promissory note, in the 
circuit court of New Madrid county—the defendant plead the statutory 
general issue. 

The cause was submitted to a jury, upon the evidence offered by 
both parties; the jury found for defendant. _ 

The plaintiff moved for a new trial; his motion was overruled; he ex- 
cepted-to the opinion of the court and brought the case here by appeal. 

From the record it appears that no objections were made, no excep- 
tions were taken, to any evidence offered by either party on the trial 
below—no instructions were asked, nor were any given. The case 
upon the facts in evidence was submitted to the jury, and their verdict, 
being for the defendant, will, according to the uniform practice of this 
court, remain undisturbed: See cases cited in the brief of the appellee’s 
counsel. 

Judgment affirmed. 


PADDLEFORD vs. DUNN. 


1. The act to quiet vexatious land litigation of February 2, 1847, operates prospeetively 
only. 
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APPEAL from St. Louis Circuit Court. 


STATEMENT OF THE CASE. 





On March 6, 1819, Dunn filed his deed in ejectment, against the plaintiff in error, in the 


St. Louis circuit court, to recover possession of the north subdivision of fractional block No. t 


94, containing four and thirteen hundredth acres, according to Deward’s aurvey of the St. 
Louis common. 

The plaintiff offered, in evidence, to maintain his right to the possession— 

Ist. The record and proceedings before the United States Recorder of land titles. 

2nd. Copy of Mackay’s survey of said common. 

3d. Copy of United States survey of said common. 

4th. A deed fromthe city of St. Louis to plaintiff, dated 14th September, 1843. 

‘A witness for plaintiff testified, that demand for possession was served for the plaintiff upon 
the defendant below, on ist March, 1849, and that the plaintiff in evidence then claimed the 
property by right of pessession for twenty years, by herself and one Micheau ander whom 
he claimed. 

It was also proved that said lot was sold by the city in 1836 to one Craft, and was by him 
forfeited for non-payment of rent,and was claimed by the city, and said lot was within the 
exterior limits of the common as described in the surveys above mentioned, and that the deed 
from the city to Dunn was executed by the officers by whom it purported to be signed. One 
of the plaintiff’s witnesses also testified to the actual possession of said lot by defendant be- 
low, prior to March 1849. 

The plaintiff also read in evidence the acts of Congress of 13 June 1812, act, 26 May 1824; 
act, 27 June 1831: Also acts of General Assembly of Mo., 18 March 3835 and 18 Jan. 1837. 

The defendant then gave in evidence the deed of the city to Horace Wilcox, dated March 
11, 1836, recorded 15 January, 1838. 

Evidence was also given tending to show that Micheau entered on the lot adjoining the one 
in dispute, on the south, in 1825 or 6, and continued for many years to reside thereon, and 
while so residing thereon, enclosed about one hali of the lot in controversy, and continued in 
possession of it until Wilcox took possession under the deed in 1836, when he ( Wilcox) ex- 
tended the inclosure so as to include the whole lotin controversy. Wilcox died in 1837 or8, 
and on his death the defendant, Paddleford, came into possession of the lot in dispute, and 
has ever since remained in possession. Defendant, (P.) also gave evidence tending to show 
that neither the city of St. Louis nor the plaintiff bad ever been in possession of the premises 
in controversy, or any part thereof within ten years next before the commencement of this 
suite 

The plaintiff then gave in evidence a joint resolution of the city council of St. Louis, ap- 








proved February 6, 1841, read by agreement from the printed edition of the ordinances:) 
Also eviderce tending to prove that the collector of the city of St. Louis had made repeated 
demands on Wileox for the annual rents, but had been refused, and that no rent had been 
paid by Wilcox under that deed, and this demand and refusal to pay was reported to the city 
council. 


It is agreed that the preliminary steps taken by the city prior to said two deeds to plaintiff 
and defendant, were correct, excepting all the action of the city concerning the alleged for- 
feiture or defeat of Wilcox’s title, all of which questions are left open. 

The court, at the request of the plaintiff below, gave the jury this instruction: 

“If the jury find the premises in dispute to lie within the bounds of the St. Louis common, 
as confirmed by the acts of 1812 and 1831, and that the deed given in evidence by the plain- 
tiff from the city of St, Louis to him was executed and delivered bona fide for the conside- 
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ration and in the manner therein expressed, then the title granted by said acts to said prem- 
ises enures to the plaintiff.” 

To which the defendant excepted at the time. 

‘‘The court also gave instructions for the defendant, to the effect that if the defendant was in 
possession under Micheau and the possession of Micheau and himself had continued for even 
twenty years prior to the commencement of this suit, undisputed and adverse, then the jury 
would find for defendant; also, as to what constituted adverse possession, to which no excep- 
tion was taken.” 

The defendant below also asked, but the court refused, the following instructions: 

1, “If the city of St. Louis by deed dated the 11th day of March, 1836, conveyed the 
premises in question to Horace Wilcox, as set forth in the deed from said city to said Wil- 
cox, as given in evidence by the defendant, the jury will find for the defendant. 

2. “The joint resolution of the city council of St. Louis, as read in evidence by the plain- 
tiff, approved February 6, 1841, were inoperative to divert the title of Wilcox as acquired by 
the deed to him from the city of St. Louis, dated March 11, 1836; and ifthe last named deed 
was a genuine conveyance, the jury will find for the defendant. 

3. “Unless the plaintiff, his grantor, predecessor, or ancestor, or other person under whom 
he claims, was seized or possessed of the premises in question within ten years before the 
commencement of this suit, the jury will find for the defendant.” Excepted to at the time. 

The jury found for the plaintiff. The usual motion for a new trial was subsequently filed 
and overruled, and exceptions taken, and the case comes to this court by appeal. 


Crockett & Kasson, for appellant. 


The plaintiff was barred by the statute of limitation of 1847, approved February 2d, and 
which took effect from its passage. It is entitled, “‘Anactto quiet vexatious land litigations;” 
and declares (sec. 1) “no action at law or suit in equity, for the recovery of any lands, tene- 
ments or hereditaments, or for the recovery of the possession thereof, shall be commenced, 
had, or maintained by any person, whether citizen, denizen, or alien, resident or non-resident 
of this State, unless it appear that the plaintiff, his ancestor, predecessor, grantor, or other 
person under whom he claims, was seized or possessed of the premises in question, within 
ten years before the commencement of such action or suit.” 

The case here shows that the plaintiff, and those under whom he claims, had not been in 
possession for more than ten years before the time of bringing suit. The defendant asked an 
instruction precisely within the terms of the statute above recited, and the court refused it. 
This is here assigned for error. 

This suit was commenced March 6, 1849, more than two years after the act took effect, 
and is, therefore, plainly within its provisions. It doesnot apply to suits commenced be- 
fore its passage, but does apply to all suits commenced after. 

The term of the law being expressly applicable to this suit, and the instructions asked and re- 
fused being strictly within its provisions, the refusal to give it can only be supported on the 
ground, that — 

1st. The law in contrary to the constitution of the U. S., which declares that no State shall 
‘passany * * * cx post facto law, nor law impairing the obligation of contracts,” Art. 
1 § 10: or, that— 

2nd. The law in contrary to the constitution of Missouri, which declares “no ex-post facto 
law, nor law impairing the obligation of contracts; or retrospective in its operation, can be 
passed.”’ Art. VIII, § 17. 

The first ground is involved in the second, inasmuch as the State Constitution has adopted 
the exact prohibitions of the United States Constitution, and it wili not be contended that 
they are there used in any different sense. Let us examine these express prohibitions in 


their or:lor: 
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Ist. An “ex-post facto law.” This applies solely to punishments of past acts, not punish- 
able at the time they were committed, to crimes, pains and penalties. This has been solemn- 
ly and repeatedly decided. 

Calder vs. Bull, 3 Dall R., 386 (1 Cond. §1;) Fletcher vs. Peck, 6 Cranch 87 (2 Cond. 
308;) Beny’s case, 3 Gratt, 632; Bennett vs. Boggs, 1 Bald. C. C. R., 74; Watson vs. Mercer, 
8 Pet. 88. 

2nd. It wil hardly be pretended that this is a law impairing the obligation of contracts. 
No contract is in the cases and none, is touched by the law. Crawford vs. Bank of Mobile, 
7 How. U. S.R., 279. Even divesting down (incepted) before the death of the intestate; 
was held valid. 

Lawrence vs. Miller, 1 Sandf. Sup. C. R.,(N. ¥.,) 516; Jackson vs. Lampbire, 3 Pet. 280. 

3rd. Is the law in question “retrospective in its peration,”? within the meaning of the 
constitution? 

We answer, no! Itis expressly prospective in its action, applying to future actions, and 
not topast suits. Its “operatiou’’ is on the remedy alone, and that operation is ag 90 
entirely. Newton vs. Tibbats, 2 Eng., (Ark. 95,) 150; Samfeyreae & Stewart vs. U. S., 
Pet. 239; McCluney vs. Silliman, 3 Pet. 278, (ampecially last clause;) Davis vs. aa, 1 
J. Marshall (Ky.) 573 and tollowing. 

The titie shows the purpose of the statute to be, to touch all those cases of speculative 
rights, and dubious claims, upon which a plaintiff sleeps for ten years, and works only to 
vex honest occupants and improvers of the land. And the party here continued his sleep 
two years after the statute was passed. In Samfeyreae’s case (7 Pet. 239) the court say, 
speaking of Jaws effecting remedies: ‘It has been repeatedly decided in this court, that the 
retrospective operation of such a law forms ro objectioa toit. Almost every law. provid- 
ing a vew remedy, affects and eperates upon causes of action existing at the time the law is 
passed.” C. J. Gibson says they have always been sustained where they touched remedies 
only. 

Bolton vs. Jones, 5 Raw., (Penn.) 149; Hinkle vs. Reffut, 6 Raw. awn: ) 196 

In Lawrence vs. Miller (above cited) ee court says: 

“Almost every law providing a remedy operates upon causes of action existing at the time 
the law is passed. Laws affecting the remedies have never been held within the inhibitions 
of the constitution, although they may affect the destruction of the right.” 

In McClung vs. Silliman (3 Pet.) S. C. of the U. S. say: that statutes of limitations are 
looked upon more favorably than formerly. “They rest upon sound policy, and tend to the 
peace and welfare of society, &c.” 

If the legislature h2s a right to extend, ithas also the right to restrict; if it may give the 
right of appeal, it may take away the right oi appeal; if it may burden the action of eject- 
ment with a counter claim for improvemedts, it may deny the remedy to a Icng neghgent 
claimant altogether, who has had already his rigit of remedy, and has refused to avail him- 
self of it until the Jegislature has annulled it. Not the legislature, but he, himself has lost 
him the remedy. 

This law is no more retrospective than a law changing the rule of evidence, which should 
admit a party es a witness, and thereby enable him to prove a debt against an unwilling and 
wicked debtor, which he otherwise could not have recovered. Both would act upon already 
existing facts. So, the granting of a statutory writ of review,&c. This law surely requires 
a new item of evidence. 

Laws have been passed requiring claimants to prove their claims within a limited time, or 
they shall be bound; and these operate on claims already existing, but they are certainly 
constitutional, though they either shorten or prolong the time within which they shall find 
effectual remedies for their claim. 

The object of our constitutional limitation on the legislatures was not to prohibit them 
from passing laws touching a pre-existing condition of things, by the remote and incidental 
effect of their operation; but to prevent them from aiming their laws directly at the abso- 
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lute rights, already settled in pursuance ot the laws previously existing at the time of 
their settlement. Clark vs. McCreary, 12S. and M. (Miss.) 347. 

It could not have been intended to forbid legislators to assign remedies and process of law, 
according to the overcharging demands and necessities of the community, in such way as 
their discretion should direct. 

A law imposing a greatly inereased rate of taxation, and authorizing for the first time the 
sale of lands to pay taxes, or empowering railroads to run through private lands, or a sale 
to pay the debts of deceased persons, or charging them with the value of improvements, 
would be incidentally retrospective, affecting the value of !ands previously purchased, and 
endangering pre-existing titles, divesting them by a new mode. But if the law was to be ap- 
phed in the future, and not thrown back upon the party; it would not be obnoxious to the 
constitution. So with all laws incidentally touching pre-existing reltaions, but applied only 
in the future. 

Of this kind is the law in question. 

The legislature might have saved from the future operation of the law for one year, or ten 
years, all claims, whether vexatious or honest. But they didnot do so; and the court is now 
asked to interpolate the alleged omission of the Legislature. 

This might well seem to be judicial legislation. There is no right of property divested; 
but a claim is set up against one who himself claims record title, and also the first, great, 
natural title of occupation. And the legislature declares that the courts shall presume that 
ane who has neglected his claim for ten years, merely pretends to a claim, but that, in fact, 
his negligence shail be conclusive evidence that he has nota good tite. 

Is this law to be regarded, then, as divesting just rights of property? Is the presumption 
to be in favor of the negligent party, and against the diligent? Is the presumption to be 
against the law, and not for it? 

The law acts upon claims set up after its passage, and not before. It acts on the future and 
noton the past. It is not retrospective within the meaning of the constitution. The legis- 
lature had the power; and the discretion exercised in their use of itcannot be controverted 
in theforum. The locus in quo for that discussion is the capitol. 


Pouk, for appellee. 


I. The statute of limitation of 2nd February, 1847 (see acts of legislature of 746 and 747, 
p- 94) except after ten years after its passage. For if this act is made to bar a recovery in 
this case, then it is retrospective in its operation, which is expressly prohibited by the con- 
stitution of the State. See constitution, Art. 13 sec. 17. Weber vs. Manning, 4 Mo. 230; 
Hall vs. Minor, 2 Root, 228; Holyoke vs, Hawkins, 5 Pick., 20; Penns vs. Ingram, 5 Wash. 
Cir. Ct. 90. 

II. The record shows that the plaintiff hada right in the land in controversy. The 
Jand was in the St. Louis common—the title to the common had been duly vested in the city 
of St. Louis, and the city had duly conveyed to plaintiff. See the record and the statement 
of the case. The plaintiff’s rights, therefore, cannot be taken away from him by this act of 
4847. Clark vs. McCrary, 12 Smedesand Marshall, 347. 

III. That the act of 1847, is retrospective upon the ight of the plaintiff in this case, is 
evident from inspection of the record. For the adverse possession upon which defendant re- 
lied, commenced in 1836, and the act waa passed on 2nd February, 1847. So that there had 
already been an adverse possession by defendant, against plaintiff of eleven years at the very 
time the act passed. Therefore, though the plaintiff, on his title, could have recovered against 
the defendant on the day the act was passed, and even until the year 1856—twenty years af- 
ter the commencement of the adverse possession, yet, if the construction contended for by 
defendant be correct, after the passage of the act, he could not recover. However, therofore 
it may be said that the act operates upon the remedy, yet, it is clear that in this case remedy 
is right. 
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Bircn, J., delivered the opinion of the coprt. 


Respecting the point which is alone here pressed to a decision, we 
are of opinion that the first section of the “act to quiet vexatious land 
litigations,” approved February 2, 1847, cannot be applied toa case 
like the present without a violation of that provision of the State Con- 
stitution which, in additional prohibition against ‘ex-post facto laws” 
and “laws impairing the obligation of contracts,” inhibits the legisla- 
ture from passing any law “retrospective in its operation.” 

It may be added, on the contrary, though perhaps, without such entire 
concurrence as to denote the probable settlement of the question upon 
that basis, should a proper case occur for an assertion of the princi- 
ple, that as the plaintiff acquired such title as he finally stood upon in 
this suit, during the existence of a law which allowed him to assert it 
against the party in possession at any time within twenty years, that 
law should be holden not only to limit his right to sue for and recover the 
property, but thereby negatively protect, also, (in the virtual inhibi- 
tion alluded to, either to extend or abridge the plaintiff’s right) such 
maturing or accruing rights as might, render the original law alluded 
to, be relied upon in opposition to it. In other words, the limitation 
law, either in reference to the commencement of an action of this nature, 
as to an adverse title maturing and at length resulting from adverse 
possession, can neither be abridged or extended by the legislature, 
but can usually be none other than the one under which the right in- 
volved, incepted and must of course mature. 

The judgment of the circuit court is accordingly affirmed. 


Napron, J.— 


1 concur in the opinion that the recent statute does not apply to the 
facts of thiscase. If it had been designed to reach such a case, it 
would be restrospective legislation. Twelve years adverse possession 
had run at the passage of this act, and the day before its passage, the 
plaintaiff’s title was good and could have been asserted in any judicial 
tribunal having cognizance of such questions. The day after the pas- 
sage of the act, his title was worthless, if we give the act the construc- 
tion contended for. In such a case, remedy and right are synonymous 
inasmuch as the old remedy is taken away, and the new one offered is 
unavailable. I give no opinion in relation to the proper construction of 
the act, except so far as this point is concerned. 
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Ryianp, J :— 


I am of the opinion that the recent statute, “to quiet vexatious land 
letigation,”’ does not apply to this case. 








MULDROW vs. CALDWELL. 


1, Although an instruction may contain a correct abstract principle of law, yet if there be 
no evidence to warrant it, it is no error to refuse to give it. 


ERROR to Hannibal Court of Common Pleas. 


Guiover & Campse t, for plaintiff in error. 


I. The evidence was perfect to establish the discharge of McKee, that discharge would 
have prevented the co-debtors from taking their recourse upon him, and must, therefore, op- 
erate to their discharge also. If so, the judgment mentioned in the scire facias was not a re- 
cord, and the proeceedings of the inferiorgcourt, reversing the judgment, erroneous. 9 Peck 
202-3; 2 Hen. & Mary, 38, is a case of satisfaction by one, and provides that the co-obligees 
remain bound, condition held void. 20 John 76; 12 J.R. 409; 7 Cowen 224; 14 Wend. 116; 3 
Wend. 68; 1 Wend. 172; 21 Wend. 450; 2 Metcalf 287; 18 Wend. 329. This case is mainly 
relied on by defendant; but why, we are at a loss to perceive. C. King and W. Gavire are 
released and in the same instrument, A. Gavire covenants to pay the debt, p. 320. It was 
not then the consent on the part of the debtor that his co-debtor should be discharged, but his 
consent to remain bound which was the imposing point of the case. 

We insist, the case is strongly for the plaintiff. We insist that no case, showinga payment 
of part of a debt due in money, or a covenant not to sue a co-debtor, is not a release, or sat” 
isfaction, is applicable to the case. Depriving the defendant of such references as these, and 
there is left to him as little support in authority as there is in justice. 





Pratte & Repp, for defendants in error. 


I. There was no release to McKee. 

A covenant or agreement with one of several joint debtors, that the creditors will look to 
the other joint debtors for payment, dges not amount to a release. Shed v. Price etal. 17 
Mass. R. 627; 1 Metc. 276, 278; Bac. Av., title, Release 266; Lacy v. Kynaston, Ld. Raymond 
690; S.C. 12 Modern R., 552; Brown v. Williams, 4 Wend. 366 (in pt;) Harrison vs. Close 
& Wilcox, 2 John 449 (in pt;) Rawley vs. Stoddard, 7 John R., 309; Palmer vs. Green, 6 Con- 
er. 14; Seeley vs. Spencer, 3 Vt. 334; Mason et al. vs. Jewett’s admr., 2 Dana 107; Korly vs. 
Tayton, 6 John chry. 250. 

II. If there was a release it was by parol and inoperative. 
A release must be of as high a character as the debts sought to be discharged. Lewett et 
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al. vs. Sparrow, 16 Mass. 26; Ruggles vs. Patten, 8 Mass. R., 482; Crawford vs. Millspough, 
13 John 87; Hayford vs. Andrews, Crope Eliz. 697; Preston vs. Christmas, 2 Wilson 87; Del- 
lingham vs. Estell, 3 Dana 21; Seely vs. Spencer, 3 Vt. 3343; S.C. 3 U.S. Dig. 329, 330, 
Bende: et al. vs. Sampson et al. 11 Mass. 44. 

When one of several joint obligors, pleads a release given to one of his co-obligors, such 
release, to constitute a defence must be shown to have been by deed under seal. De Yeng vs. 
Batly et al. 9 Wend. 337; Rawley vs. Stoddard, 7 John 202 (in Point;) Harrison vs. Ulose et 
al., 2 John 449; Seymour vs. Newhouse, 17 John 174. 

Nothing short of an actual payment by one of several joint debtors, or a technical release 
under seat, can discharge the other joint debtors, Walker vs. McCullough, 4 Greenl. 421; S. 
C.3 U.S. Dig. 328, 42; Rawley vs. Stoddard, 7 John 209; Catskill vs. Messinger, 9 Cowan 
38 (in pt.) 

The release of McKee, if done with the consent of Muldrow, would not operate to dis- 
eharge Muld:ow. Royess vs. Hosacks, 18 Wend., opinion of Justice Cowan from p. 336 to 
340, and theopinion of Senator Dickerson 348. 

Defendant relies on accord and satisfaction. ~ 

Answer —The accord was to release one not to satify or pay the defendant. 


The delivery was to obtain a release of McKee, and not in payment or satisfaction of the 
debt. 


Not the slightest evidence of payment or defence is presented by Milburn. 


Bircu, J., delivered the opinion of the court. 


In this case, the scire facias recited that Alexander Caldwell, a3 ad- 
ministrator of James Caldwell, had previously recovered a judgment 
against William Muldrow for seven thousand five hundred dollars debt, 
and twelve hundred and fifty-seven dollars and fifty cents damages, to- 
gether with costs. That on the 17th of September, 1841, the letters 
of said Alexander Caldwell were revoked, on presentation of the will 
of the said James, and letters of administration, with the will annexed, 
were granted to Joseph Caldwell—and Muldrow was summoned to 
show cause why the judgment should not revive in the name of the said 
Joseph, together with execution &c. 

The substance of the testimony upon the trial was, that the judgment 
originally recovered against Muldrow was on the joint note of defendant, 
John McKee, William Wright and Uriel Wright, the last of whom were 
then insolvent. That on the 25th of September, 1843, the said John 
McKee assigned to James Caldwell (the deceased) an award of arbi- 
tration in his favor, against Ezra Stiles Ely, tor the sum of about eigh- 
teen thousand dollars, with the understanding between the said McKee 
and Caldwell that the latter should collect the whole debt, if practica- 
ble, of Ely, and have for his trouble and expense in doing so, all over 
and above the sum which might be sufficient to discharge the debt due 
by himself, Muldrow and the Wrights, and with the further understand- 
ing, (‘‘in honor,”’) between Caldwell and McKee, that the latter was 
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never more to be molested on account of said debt. This assignment 
was made with the knowledge and assent of Muldrow, by whom, as 
well as others, it was fully understood that ‘no party was released by 
the papers,” 

This being the substance of the testimony, as we gather it from the 
bill of exceptions, the defendant, by his counsel, asked the court to de- 
cide the law to be as follows: 

1. If it appear from the evidence that the defendant and John McKee 
were jointly liable to the plaintiff for the debt now in controversy, and 
that in September, 1843, the plaintiff and John McKee entered into an 
agreement € each with the other, whereby, in consideration that McKee 
would assign, transfer and set over to plaintiff, a certain award render- 
ed by Messrs. Carty Wells and Samuel T. Glover, in favor of said Me- 
Kee and against E’S. Ely, for 18,150 dollars and 81 cents, reserving 
thereupon 500 dollars due to Wells and Glover, and also a deduction of 
about 750 dollars to E. S. Ely; and also that he would assign and trans- 
fer in like manner all his (said McKee’s) right of action, of whatever 
kind he had against any of the members of the late Marion City Com- 
pany, said plaintiff would accept and receive the same in satisfaction 
and discharge of his (said McKee’s) habilities for said joint debt; and 
that in pursuance to said agreement said McKee did then and there as- 
sign, transfer and set over the said award, and the said rights of action 
to said plaintiff, and that plaintiff did receive and accept said transfer 
and assignments, in full satisfaction and discharge of the liabilities of 
said McKee for said joint debt, that this discharges the defendant as 
well as McKee of all liability for said debt, unless the court shall be- 
lieve, from the evidence, that the defendant, knowing of the discharge 
of McKee, consented to continue separately bound for said debt, not- 
withstanding the discharge. 

2. Although the court may believe from the evidence that the defen- 
dant was present at the time of the negociation of the discharge of 
McKee, yet his being so present, and making no objection to the dis- 
charge of his creditor McKee, will not warrant the court in finding that 
the defendant consented to continue separately bound. 

8. In order that the defendant shall continue separately bound for the 
joint debt, notwithstanding the discharge of McKee, (one of the joint 
debtors, ) it must appear affirmatively, by the evidence, that at the time 
of the discharge, with a full knowledge thereof, he consented to remain 
separately bound for the debt. 

The court having overruled this motion, the defendant excepted, and 
after judgment for the plaintiff properly preserved the point in his mo- 











SUPREME COURT OF MISSOURI, 





Greenia et al. vs. Greenia et al. 





tion for a new trial, which being also overruled he has brought the case 
here. 

We think the court might safely have given these instructions, and 
have found the same verdict it did, on the ground that although they 
state the law properly enough, where abstractly considered, the hypoth- 
esis upon which they proceed has no sufficient foundation in the facts 
of this case. We think, therefore, that the court did better to refuse 
the instructions, for the reasons stated, and that its judgment was a 
proper one, in view of the facts upon which it was founded, and the 
law legitimately governing their application. In short, the view we 
have taken of the whole case is so perspicuously and so fairly presented in 
the prints which are made, and in the authorities which are referred to, 
by the counsel for the appellee, that we would deem it unnecessary and 
redundant either to copy or enlarge upon them. 

The judgment of the court of Commons Pleas is therefore affirmed. 





GREENIA et. al. vs. GREENIA et. al. 


1. A citizen in this State died, leaving several slaves, and his next of kin were some brothers 
end nephews living in Canada, who were aliens, and two nephews living in this State, 
who were citizens. The slaves in such case are distributable equally among all, accord- 
ing to the statute of descents and distributions, without regard to alienage, 


2. The 7th section of the act concerning descents and distributions, providing that ‘in making 
title by descent, it shall be no bar to a descendant, that any ancestor through whom he 
derives his descent from the intestate, is, as has been an alien,” is exclusively applicable 
to real estate. 


APPEAL from Washington Circuit Court. 


Jounson, for Appellants. 
7 
I, It is insisted that the court erred in overruling the motion to require respondent’s attor- 
ney to show his authority for instituting the present suit. By this motion no imputation of 
improper conduct was attributed to the attorney. It is clear, that upon a proper case made 
out, the court will require the attorney to show his authority. McKeman et. al. vs. Patrick 
et. al., 4 Howard Miss. R. 333; Coge, Exr. vs. Foster, 5 Yerger (Ye.) R. 261; Wright vs 
MeLemore, 10 Yerger ( Ye.) Rep. 236; McAlexander vs. Wright, 3 Monroe (Ky.) Rep. 194, 
Keith v<. Wilson, C. Mo. Rep. 735. “The object of the rule is to prevent an attorney from 
appearing for any party on the employment and at the instance of a stranger, who may have 
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no interest in the cause, either legal or equitable.” 3 Monroe Ky. R. p. 191; 6 Mo. R. 435, 
Did the appellant show a proper case? They showed by affidavit that the four brothers of 
Louis Greenia were natives and residents of Canada ; that only one had been to this country, 
and that was many years ago,—that one Joseph Beauchamp had come down to Potosi, declar- 
ing that he had purchased the interest of Louis Greenia’s brothers, and claiming the property 
as his own, and had told appellant that he had employed the altorney to manage the case for 
him, and the appellant further stated that whatever interest the brothers of Louis Greenia may 
have had, they have none now, and they further believe, from the facts, that the present 
plaintiff never authorized the attorney to bring this suit in their names. It was admitted by 
respondent’s atterney, that Beauchamp had declared that he owned the interest of the broth- 
er of Louis Greenia. The attorney read an affidavit of Beauchamp stating that he had au- 
thority from some of Louis Greenia’s brothers and from the respondents of others to collect 
their shares by suit or otherwise; and proved that he acted as attorney in presence of Beau- 
champ. It is contended that the affidavit of Beauchamp was no answer to the affidavit and 
proof of appellants. Beauchamp could not prove his authority by his own oath. If so, any 
stranger who would be willing to swear to his authority might collect the debts and legacies 
of foreigners without their knowledge or consent. Besides, Beauchamp was a perfect 
stranger, he shewed no authority either written or verbal, and for aught that appears, might 
have been an imposter. It was both proved and admitted that he had declared that he had 
bought out the brothers of Louis Greenia, deceased, and when it becomes necessary to make 
adifferent case he readily swears thatthe was authorized to collect their shares by suit or other- 
wise: and what casts a strong suspicion over the whole case is, that when he comes to name 
the legal respondents of deceased brothers in his affidavit as having authorized him, he names 
persons whose names are not inserted in the record as plaintiffs, Even admitting that Beau- 
champ could prove his authority by kis own oath, it should at least appear that he was au- 
thorized by the plaintiff. It willbe remarked by the court that the attorney pretended to no 
authority except from Beauchamp. This is one of the very cases provided for in the rule, 
viz: to prevent an attorney from acting on the employment of a stranger, who may, in fact. 
have an interest either legal or equitable in the suit. 3 Monroe Rep. 194. As areason for 
enfercing this rule, the court will remark, that it was proved on the trial, that the appellant, 
Joseph Greenia, and bis brother, the father of the two other appellants came to Missouri un- 
der a promise trom their uncle that he would do something for them. This promise was un- 
doubtedly well known to the father of appellants, who remained behind in Canada, and must 
have felt a lively interest in his children’s welfare ; and though it does not appear that Louis 
Greenia ever provided for them by will; the court will not presume that Francis Greenia, the 
father, would set up any right which would defeat his own children, and particularly when 
they would at least get his share if he did not claim. 

II Upon the merits it is insisted that the law is with the appellant. Before any party can 
inherit, he must possess inheritable blood. At common law an alien could not inherit lanés, 
nor could a citizen inherit if the mediate ancestor was an alien. The bar of alienage was 
removed by act of parliament, passed in the 11 und 12 Wm. III, ch. 6; McCreery’s Lessee 
vs. Somerville, 9 Wheat. R. 354. The impediment of the life of the ancestor is also removed 
by the 7th section of our statute of descents and distributions; laws of 1845. The section 
reads as follows: ‘In making title by descent, it shall be no bar to a demandant that any an- 
cestor, through whom he derives his descent from the intestate is or has been an alien, A 
precisely similar statute was construed by the court of appeals in Virginia, and they decided 
that it not only removed the alienage but the impediment of the life of the ancastor. Jacke 
son vs. Sanders, 2 Leigh’s Rep. The 7th section therefore, confers inheritable blood upen 
the appellants who are citizen nephews. The word ‘‘descent” used in this section is applica- 
ble to both kinds of property, and has been so used by our legislature since the State was 
first organized. See Ter. laws vol. 1, act of 1807, secs. 7,9, 11,14, 163; p. 129 et. seq.: act 
of 1815, secs. 9, 10, 12, 14, 17, 80; p. 400 et seq. ; act of 1817, p. 509; act of 1822, sec. 37; p. 
930. Laws of 1845, administration, act VI; sec. 4;p. 10®@. Descents and distributions, sec. 
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6. A comparison of these sections will show. that the word “descent” is applied sometimes 
to personality, and at others to realty, but most genearlly to both kinds of property. It is 
manifest, therefore, that this section makes the appellants heirs to the personal property— 
(the respondents do not contest our right to the realty.) If then the citizen nephew be heir 
by force of the 7th section, how can the alien brother be heir also? The law in conferring 
the right upon the appellants, certainly could not have intended that it should also be in the 
respondents. It is submitted, that reasons of public policy would rather favor a construction 
which would give the personality to citizen nephews than to alien brothers. 


Poxk, for appellee. 


I. The bill of exceptions does not show that all the evidence given, is embodied 1n it; and 
such being the case this court will not reverse the judgment of the court below. Foster vs. 
Nowlin, 4 Mo. R. 23; Hughes vs. Ellison, 5 Mo. R. 110. 

If. The record shows that there was an admission of facts made by the parties, and the 
eause submitted by the parties to the court sitting as a jury,—and the court not asked to! de- 
clare the law governing the case. In such case this court will not reverse the judgment of 
the court below. Von Phul vs. the city of St. Louis, 9 Mo, R. 49; McEvoy vs. Lane et. al., 

Mo. R. 48; Vaughn vs: B.k. 9 Mo. R. 381. 


Napron, J., delivered the opinion of the court. 


A citizen in this State died, leaving several slaves, and his next of 
kin were some brothers and nephews living in Canada, who were 
aliens, and two nephews living in this State, who were citizens. The 
question was, whether the slaves should be given to the two nephews 
who lived here, excluding the alien brothers and nephews from any 
share, or whether the property should be equally distributed among all, 
according to the statute of descents and distributions, without regard 
to alienage. The latter course was taken by the county court, and 
sanctioned in appeal by the circuit court and we concur in the proprie- 
ty of this decision. 

An injurious argument has been made by the counsel here, the object 
of which was to construe the 7th section of an act concerning descents 
and distributions, as applicable both to personal property and to real 
estate. That section provides that “in making title by descent, it shall 
be no bar to a descendant, that any ancestor through whom he derives 
his descent from the intestate is or has been an alien.” This section 
was designed to remove the bar of alienage or restrict it in certain 
eases and it was of course only designed to apply to subjects where 
such a bar previously existed. There is no basis upon which to rest 
any argument, therefore, derived from its mere phraseology, when no 
such bar ever did exist here, to the inheritance of personal property, 
either by the common law or by any statute. To what avail then is it 
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to prove that the legislature meant to remove the bar of alienage, in 
certain cases, when in no case was it ever held to be any obstacle to a 
claim by inheritance to personal estate? The object of this section 
was surely not to create a bar—to make alienage an obstacle where it 
never was before ; but to remove it as a bar in certain specific cases. 

But the language of this section is certainly most singularly unfortu- 
nate, if it was designed to include personal property. Not only is the 
word descent used, about which different opinions might be entertained, 
but the word demandant is also used—a phrase which never could be 
applicable to any thing but real estate. The word demandant is a 
technical word, and is well understood to mean a claimant, a plaintiff 
in a real action, and it is never applied to designate the plaintiff in a 
personal action. We think it qyite clear, that this section applies ex- 
clusively to real estate. 

It is said that slaves ought to be regarded as real estate, that the 
same policy which prevents aliens from getting control over our lands, 
ought to prevail in relation to our slaves. This may be so. The ques- 
tion of policy we are not authorized te consider. The legislature have 
not made-slaves real property ; but have expressly declared them to be 
personal property, and this settles the question with the court. 

Judgment affirmed. 





SMITH vs. KEENAN, 


I. John Keenan obtained judgment before a justice of the peace against Smith, who appealed 
to the circuit court. The appeal bond was executed to Joseph Keenan. On motion to 
dismiss, the court gave time to perfect the bond. The new bond was also payable to 
Joseph Keenan, and the security in it was proved to be insolvent. The bonds were 
elearly insufficient, and the appeal properly dismissed. Smith should have satisfied him- 
self of all the requisites of the bond, and it was his own fault, if he was surprised by the 
proof of insolvency. As to the time of putting in the motion to dismiss, in the absenee 
of a rule of court, requiring it to be done, before the case is called, the presumption is 
in favor of the correctness of the decision of the court below. 


ERROR to St. Louis Circuit Court. 


Harr, for defendant. 


I, Because the bond for appeal, filed before the justice was grossly defective and bad, for 
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reason that it was a bond in a case wherein one William Smith was plaintiff below, and one 
Joseph Keenan was defendant, and therefore no bond for an appeal in this case, and therefore 
the St. Louis circuit court committed no error in dismissing the appeal for want of a bond as is 
required by law: See Rev. C., p. 668, art. 8, sec. 3—justices? courts. 

II. There wasno affidavit made in this case before the justice; the supposed affidavit being : 
made inacase wherein one Joseph Keenan was plaiutiff and William Smith defendant; whereas ' 
in this case John and not Joseph Keenan is the plaintiff, and therefore no appeal was taken 
from the justice as is required by law, and the appeal in tke St, Louis circuit court was wel! 
dismissed. 

III. The said William Smith, after obtaining leave from the St. Louis circuit court to file a i 
new bond, filed a bond which was not only insufficient and bad in this, that it purported also : 
to be a bond in a case before Isaac B, Thomas, a justice of the peace, wherein Joseph Keenan: ; 
is plaintiff and William Smith defendant; whereas this was a case wherein John Keenan is 
plaintiff and William Smi.h defendant, and therefore such a bond was defective and bad; but 
said bond was not given with such security as is required by law, further in this, that the se- 
curity was not satisfactory to the court, the same being proven insoivent, for either of the 
foregoingreasons. The court below committed no-error in refusing said new bond and dis- 
missing the appeal. Reference to same authorities cited in supportof first reason—also, sec. : 
17 art. 8—justices courts. p 

IV. The plaintiff in the court below, made his motion to dismiss the appeal in proper time, 
for although true, that the said case was called for trial, yet no jury being sworn nor the case 
submitted to the court, the motion was properly brought before the court and adjudicated upon; 
for I cannot conceive how the appellate court, from a justice of the peace, could well have 
cognizance to try a case de novo, without either affidavit for appeal, or appeal bond being in 
the pone two pre-requisites under the statute to give to a party the :ight to have an ap- 
peal. 











Brracu, J., delivered the opinion of the court. 


John Keenan having obtained judgment against William Smith, before 
a justice of the peace, the latter appealed to the circuit court. When 
the cause was called for trial, both parties appearing, the counsel for 
the plaintiff moved to dismiss the appeal, for the reason that there was 
no sufficient bond—the one given by the appellant having been executed 
to Joseph, instead of John, Keenan. The defendant, by his counsel, 
thereupon asked and obtained leave of the court, until tliree o’clock, to 
perfect the bond. The record shows that the bond which was filed 
under this permission was also made payable to Joseph Keenan but the 
bill of exceptions states that the bond was not approved by the court, 
because it was proven that the security was insolvent, and that the 
plaintiff thereupon renewing his motion to dismiss the appeal it was dis- 
missed accordingly, and to this the defendant excepted. The record 
further shows that on the same day a motion was made to reinstate the 
cause upon the docket, and grant the defendant a new trial for the fol- 
lowing reasons: 

1. The court erred in dismissing the appeal, for any defect in the ap- 
peal bond, after the plaintiff had appeared to the appeal. 
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2. Because the first appeal bond filed in this cause is not defective, 
but is good and sufficient in law. 
3. Because the court erred in requiring the defendant to file an ad- 
ditional appeal bond. 
4. Because the court erred in dismissing the appeal because the se- 
curity in the second bond was not solvent. 

5. Because the court erred in dismissing the appeal —refusing the 
defendant permission to file an additional bond. 

6. Because the defendant, not being aware of the insolvency of An- 
toine Reibhe McNair, the security inthe second appeal bond, was taken 
by surprise by the evidence introduced by plaintiff to prove the in- 
solvency of said MceNair—and 
Hy 7. Because the court erred, as said defendant avers, and is ready to 
pt prove, the said McNair is solvent, and is abundantly good security for 
the amount of the said bond. 








The statements contained in the two reasons lastly assigned being 
supported by the affidavit of the defendant, and the motion overruled, 
the defendant excepted and brings the case to this court. 

The bonds to Joseph Keenan were clearly invalid and insufficient. 
For all the purposes of this suit, they might as well have been made 
payable to any other person. It was therefore a matter of favor (rather 
than a requisition, as here complained of, ) that the court allowed time 
to file a proper bond, and when, instead of doing so, one is again filed 
in a wrong name and with insufficient security, we think it was no 
breach of the comity of the court, but a proper assertion of its dignity, 
and a proper economy of its time, to dismiss the appeal. 

As to the complaint that the defendant was taken by surprise re- 
specting the insolvency of his new security, it is sufficient to answer 
that tle leave granted him by the court to prepare and file a sufficient 
bond, implied of course that he would neglect to do so at his peril, and 
should have therefore prompted him to satisfy himself beforehand re- 
specting all the requisites, and especially, if even a doubt could be 
started respecting the main question of the surety’s sufficiency, to have 
his witnesses present at the hearing of the motion. 

Concerning the time when the motion to dismiss the appeal was made, 
as there has been shown no direction of law or rule of court requiring 
such motions to be filed before the case is called, the presumption is of 
course in favor of the regularity and consequent correctness of the 
court below. Because the parties had appeared to the action, when it 
was called, and before any jury was empannelled, could certainly con- 
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stitute no reason why a motion to dismiss the appeal could not be made, 
renewed, and finally determined, as it was. 

Upon the whole case, therefore, the judgment of the circuit court fs 
affirmed. 





PHELPS vs. STEAMBOAT EUREKA. 


1, A loaned B, part owner of a steamboat, one thousand dollars, to pay for repairs and other 
expenses of the boat. Within six months, the money was in the clerks desk to pay A. 
When he called for it, B paid him one hundred and fifty dollars, and asked a further loan 
for the balance for the use of the boat, which was assented to, and the balance left in the 
elerks desk. It was not, in such case, necessary to count out the money, pay it over, and 
then pay it back again, in order tu make a new loan. Thetransaction took place within 
six montbs prior to the institution of suit, was a new loan, and createda lien on the boat. 


», The officers of a boat cannot bind it by sdmissions, but the owners can. ‘The omission of 
owners in the 30th sect. of the act concerning boats and yessels, shows that it was not 
the intention of the legislature to exclude such admissions. 


APPEAL from St. Louis Court of Common Pleas. 


STATEMENT OF THE CASE. 


This was a demand, presented by the appellant, to the St. Louis court of Common Pleas, 
for allowance against the appellee. 

The evidence went to slow that the appellant, in May, 1849, loaned to the appellee, one 
thousand dollars, through James T. Sargent, then part owner, that the money was borrowed 
to pay for repairs and other expenses on said boat, that after Sargent obtained the said loan» 
he paid about eight hundred and fifty dollars into the clerk*s office, which money was used 
by the boat, that before the expiration of the six months, the boat had the money in her clerk’s 
desk to pay to the appellant, that at that time, the appellant called for his money, that the ap- 
pellee paid him one hundred anu fifty dollars, and that James T. Sargent the then part owner 
of her, and master, stated to the appellant that the boat wanted money to defray her expenses 
in navigating the waters of this State, and asked him to let the boat have the eight hundred 
and fifty dollars, (being the amount due him, ) for six months longer, and the appellant agreed 
to it, that Sargent and Harthed admitted a release by appellant to the boat, and the indebted- 
ness by the hoat and appellee to the appellant. Upon this state of facts, the appellant asked 
the court sitting as a jury to give,instruction to the effect, that ifthe appellant loaned in May, 
1849 to Sargent and Hart, the owners, the sum of $1000, with the understanding that the 
same was for the sole use of the appellee to defray expenses in navigating the waters of this 
State, and that at the expiration of the six months the appellant loaned eight hundred and 
fifty dollars to said Sargent and Hart, for the purpose of defraying the expenses necessary to 
navigate the said boat, that in such case the appeliant is entitled to recover, as also another in- 
struction was asked by appellant that the admissions of the owner were competent testimony. 
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The court overruled these instructions, which was at the time excepted toby appellant. The 
court gave for appellee the following instructions, in effect: That the admissions of the 
owners are not evidence in the case in favor of appellant so as to create alien and defeat 
other creditors, and, therefore, are to be excluded, so for as other creditors’ rights are thereby 
affected; but that they are competent to share a claim against the owners to any surplus which 
may be coming to them after all claims and liens are paid; and also, that to say that the 
money is still wanted, and to stipulate fer the further and longer use of the same, is no wlans 
so as to create alien. To the giving of these instructions, appellant at the time excepted. 
Whereupon, the court, sitting as a jury, rejected said allowance. ‘he appellant after and 
within four days from said rejection, moved said court to set aside said rejection on thé 
grounds of the improper exclusion of the appellant’s instruction, and the giving of imprope™ 
instructions in lieu thereof, and that the finding was against the evidence, the court below 
overruled said motion and for the aforesaid reasons. This case is now brought into this hon- 
orable court by appeal. 


Hart, for appellant. 


The court erred in refusing the instructions asked by himt— 

I. 1st, Because the statements made by Sargent and Hart, the owners of the steamboat 
Eureka, is good and competent evidence before the court sitting as a jury, and ought not to 
have been excluded. 

2d. Because if the owners of the steamboat, borrowed in Nov. 1849, from the appellant 
eight hundred and fifty dollars, to enable him to pay her hands and obtain supplies, this is 
sufficient evidence of a loaning to the boat, and not to Sargent and Hart, and six months not 
having elapsed when the claim was presented to the court below for allowance, the same 
ought to have been allowed for eight hundred and fifty dollars. 

3d. The appellant contends that the court committed error in giving instructions for appe!- 
lee or on its own motion. 

II. 1st, Because there was evidence that the money loaned by the appellant was used in 
defraying the expenses of the steamboat. 

2d. Because there was evidence that in November the boat had the $1000 in hand for the 
appellant, and that when the appellant called for the same, the owners effected aloan of $850 
to pay the necessary expenses of the boat to enable her to navigate. 

3d. Because the fact that Phelps did not take the money which was in the elerk’s drawer 
for him, and then handing back $850, does not, from the evidence, charge the conclusion that 

the said sum was loaned to the steamboat in Nov. 1849. In other words, that the evidence 
went to show that the loan made in May, of $1000, was settled in November, and the appel- 
lant agreed to loan the boat the $850 for six months. 


Hatt, for appellees. 


I, The money when first loaned to the owners, Sargent and Hart, was not such a loan or 
for such a purpose as to makeit a lienon the boat underthe statute. The evidence of the wit- 
ness Voorhees, and also of Hewitt shows that it was borrowed and actually used to pay Sar- 
gent’s note for the purchase of the boat. 

II. But ifthere ever was a lien created by the loan, that lien was created in May, 1849, and 
expired in the November following and this claim is presented for enforcement as a lien until 
the following 1850, a period beyond the six months of the statute. But the appellant asserts 
that there was a reloan of the amount so as to continue the lien, if there was one. But the 
facts in evidence do not show the truth of this assertion. The loan was paid, and therefore 
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it could not be reloaned. It was the old loan still. There was no note or obligation taken 
up or new one executed. It was simply said that the boat had the money in her desk, and 
could pay the debt, but she did not pay it. She wanted the loan six months longer, and it 
was finally agreed that instead of paying the loan she should keep it six months longer; 
surely there is no reloan nor new recognition of a lien. 

III. Yet it does not appear what the use to be made of the reloan was, even admitting a re- 
loan, She wanied it to defray ier ’expenses in navigating the waters of this State. But what 
expenses? It is not all expenses for which money loaned to a boat will create a lien upon 
her, the appellant must show such expenses to heve been lien expenses. He has not done it. 

IV. The court was right in refusing the admission of the owners against the rights of the 
other creditors. They say the owners admi‘ted the reloan, but the circumstances ard manner 
of the pretended loan are tully shown, which makes them admissions of no consequence. The 
court will not therefore reverse the case because of the exclusion of such admissions; since 
it is shown that if admitted, they would be of no power or use, the admissions of the owner 
being but his construction of a set of facts and circumstances of which the court is also in 
full possession, and will construe for itself. It can tell what a release is as wellas the owner, 
also it knows ail the circumstance of it before it. 


Ryzanp, J., delivered the opinion of the court. 


From the statement above made, it becomes necessary for this court 
to review the action of the court below in regard to the instruction 
which that court refused to give on the part of the appellant, as well 
as those which were given. 

The instructions which the appellant asked of the court appear in 
substance in the above statement. 

We think the court erred in refusing to give these instructions, or to 
declare the law to be as contained in these instructions. 

The first instruction is based upon the evidence of the reloan. Sure- 
ly there was no necessity for the parties to count out the money, to pay 
it over, and then have it paid back in order to make a new loan. The 
money from the evidence preserved in the bill of exceptions was ready 
in the money drawer of the boat. The plaintiff came for it. The 
owners of the boat wanted to have the money for six months longer. 
It was agreed that a part of the money should be thus loaned for six 
months longer, and the balance paid to plaintiff. The plaintiff then re- 
ceived one hunderd and fifty dollars, and the balance of the thousand 
dollars was left with the boat, being eight hundred and fifty dollars. It 
appears that the boat needed this sum in order to pay off heavy bills 
for charges against the boat; and it was necessary for the boat in order 
to continue to navigate the waters of this State. ‘his transaction took 
place on the 15th November, 1849, within six months before the applica- 
tion of the plaintiff below appellant here to have his demand allowed 
against the boat as a lien. 
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We think the court should have declared the law as embraced in this 
instruction; should have stated, that a reloan might have been inferred 
from this state of facts. 


The admissions of the owners of the boat were clearly evidence in 
this case. There is nothing in the statute prohibiting such admissions 
of owners from being evidence. The 30 sec. of the statute concerning 
‘Boats and Vessels” Rev. Code 1845 page 186; declares, That, ‘nei- 
ther the captain, clerk, nor other officer of any boat or vessel shall have 
power to bind the boat, or vessel, by giving bonds, or notes, or by mak- 
ing any other admission of the indebtedness of the boat to any person 
whatever.”” This prohibition does not extend to the owners or owner; 
it includes only the officers as such; ‘The captain, clerk or other offi- 
cer.” The 29th section uses among other words the word ‘‘owner;” 
giving to the captain, agent, owner, consignee, or other person inter- 
ested, the right to appeal from any juegment &c. And the omission to 
insert the owners or owner in the 30 sec. among the persons incapable 
of making bonds or notes or admissions of indebtedness, clearly shows 
the object of the legislature, was not to exclude such admissions of the 
owners. The officers cannot bind by admissions, but the owners can. 
We think therefore that the court erred in refusing to declare the law 
as contained in the second instruction. 

The second and third instructions given for the defendant below, may 
be considered as the reverse of those asked by the plaintiff. Conse- 
quently are disposed of when we declare, that the court below erred in 
repressing the plaintiff’s instructions. 

For the giving of these instructions for the defendant below as well 
as for the refusal to give the instructions asked for by the plaintiff be- 
low, the judgment must be reversed and this cause remanded. ° 





PARKER vs. RAYMOND & VOSE. 


1, On the hearing of an injunction by a landlord against his tennant, for cutting and carrying 
away timber, it is not necessary for the landlord to prove his title. A tenant cannot dis 
pute his landlord’s title. 
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APPEAL from St. Louis Circuit Court. 


MoreuxeEap, for appellants. 


The bill does not set out sufficiently the title of complainants; the interest of plaintiffs must 
be joint: Smith’s Ch. P., v. 1, p. 98. 

The affidavit was defective: Ib. 395. 

But as to the tria] cf the case— 

The answer denies that complainants are the owners—denies notice to desist—zdmits a 
lease from Frothingham, but as agent of whom he did not recollect, and calls for the lease— 
denies committing waste otherwise than as authorized by the lease and by Vose—that he left 
the premises before the expiration of the lease, to-wit: on the 1st March 1848. 

On the bill there is no title, (see notice )—no waste except reasonable and authorized waste. 
There was no title papers filed or exhibited—there was no evidence of title except the verbal} 
statement of Frothingham, which we insist was not the best evidence that could have been 
produced. It will be urged that the tenant cannot dispute the title of his landlord. This is in 
some cases true, but does not apply here. The landlord here was Samuel Raymond (see 
lease.) But if Samuel Raymond had filed this bill he could not have sustained it unless he 
had given notice to desist, of which there was no proof: Vesey 16, p. 173; Smith. v. 1, p. 588. 

But the evidence as to waste is not sufficient to authorize a recovery. 

The answer denies waste. McGee states that Parker cut and carried away timber up to 
the time he left the premises. 

The answer and Parker’s witness state he lett the premises before the first of March, and 
which was before the injunction was served. Parker was not liable unless he knew the order 
was granted: Smith, v. 1, p. 123. 

McDonald stated Parker cut timber a longtime, that he cut and hauled timber in the spring 
of 1848. Two witnesses, or one with coroborating circumstances can only prevail against 
an answer. The answer says he did not cut timber, or use the place after he left it, which 
was before the first of March 1848. Defendant’s witness stated that he left the place uefore 
Ist of March 1848. There was no positive proof as to waste, after the bill was filed, and cer- 
tainly none after the writ was served. We therefore insist, that defendant should not have 
been compelled to pay the costs. Parker had a right to use the timber unless restricted by 
the terms of the case, or notified to quit. 

There was no prayer to perpetuate injunction; but even if Vose had any claim he sold to 
Parker, giving him till the Ist of March to comply. As to Vose, his acts were lawful what- 
ever they were. Vose had no remedy till after the Ist of March: See evidence of defend- 
ant’s witness and of Frothingham. The matter in contest is small, but important to appel- 
lant on aecount of colateral facts. 


Narrow, J., delivered the opinion of the court. 


In this case we see nothing calling for the interposition of this court. 
An injunction was granted by the circuit court against the appellant, 
Parker, for cutting and carrying away timber from a tract of land owned 
by the plaintiff and leased by them tothe appellant. The testimony on 
the hearing, in relation to the waste, was ample and satisfactory. The 
answer in truth does not deny it, except in restricted and equivocal 
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language. The only objection here, in addition to the sufficiency of 
the testimony, and this objection was not made in the court below, was 
that the complainants did not prove their title, but this was unnecessary 


as against their tenant. 
Decree affirmed. 





ST. FRANCOIS COUNTY vs. CATHARINE PEERS. 


1. The repeal of section 13, article 1—roads and highways—by the act of 1847, did not, by 
implication or otherwise, repeal sections 16, 17, 18 and 19 of the act of 1845, though 
seemingly dependant upon the 13th section. The only effect was to leave to the discre- 
tion and practice of the county courts, the time of receiving and acting upon remon- 
strances: St. Francois county vs. Marks, post page 539. 


2. A county court, having received a remonstrance against the location of a county road, and 
appointed commissioners to assess damages, a majority of whom assessed damages in 
favor of the party remonstrating, cannot refuse to receive the report of the commissioners. 
The award must be complied with, or the case sent to ajury, as provided for in the first 
section of the amendatory act of January 25, 1847: Ib. 


ERROR to St. Francois Circuit Court. 


Beat, for plaintiffs in error. 


The circuit court committed error in sustaining the demurrer for the following reasons: 

Ist. At the time the defendant presented her remonstrance there was no law giving to 
any one owner, on whose land a county road may be located, damages for the passage of 
suchroad. The 13th section of the first article of the act concerning “‘roads and highways,” 
statutes 1845, under which the most of the proceedings in this cause were had, was re- 
pealed long before: See acts 1846-7, p. 127, sec. 1, and by implication secs. 16, 17, 18, 19, of 
the first article of the same acts of 1845 were also repealed at the same time. There being 
no right of way taken, nor surveys made, and the facility with which county roads may be 
changed or vacated, clearly show that the legislature designed to make the law for establish- 
ing county roads so as to suit the wants and necessities of every community, without sub- 
jecting the county to pay damages to all persons over whose land a county roac might pass: 
Statutes 1845, article 1, roads and highways. This construction being correct the reports of 
both sets of commissioners and all orders of the court relative thereto, arevoid. Thedoctrine 
that government has no right to take private property for public purposes, does not apply 
here. 

2d. But supposing the defendant in error to be entitled to damages for the passage of a 
county road over her land under sees. 16, 17, 18, 19 of the first article of the act before re- 
ferred to; then it is contended that she did not present her remonstrance in the time required 
by the 16th section. Under it she is required to present her remonstrance at the next term 
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(which was May term) after it was ascertained that the commissioners had marked out the 
proposed road, that being the term to which a summons issued under the 13th section would 
have been returnable, This she did not do by herself nor by her agent. 

3d. The county court has the power to reject a report of commissioners to assess damages, 
whenever it shall appear right and properto doso. This is the tribunal to which the report 
must be made, and if there is any thing wrong, fraudulent or improper, it is the duty of the 
court to correct or reject it The defendant not being required to relinquish a right of way 
on the land, she can acquire no right to damages (unless given by law) untila proper report 
is made and received. ‘The report of commissioners appointed to assess damages in county 
roads is not fiaal and conclusive regardless of error. 

4th. The report of the second set of commissioners was properly rejected for the following 
regsons: 


The law requires all three commissioners to “review the proposed route” before they 
assessdamages. The report shows that only two of them ‘examined the lands of the estate 
of John D. Peers,” through which the proposed road passed, and then they assess damages. 
It does not appear they ever saw the proposed route. This was not in compliance with the 
law: Statutes 1845, roads and highways, art. 1, secs. 18, 19. 

The report does not show what kind of grievances were sustained by the defendant; nor 
does it show, as it should, that the objector sustained the damages by reason of the road being 
opened and continued through his Jand: Ib. 

The report istoo vague. It should show over what particular land the route passed and 
how much was taken thereby. 

The damages are excessive. It appears by the answer, admitted by the demurrer that not 
more than one acre and a half of uncultivated and unenclosed Jand is taken by the passage of 
the road. One of the commissioners who makes report acting as assessor for the county in: 
the same year in which the damages are assessed, valued the same land at $2 65 per acre, and 
for the year following, for the same, acting under oath in every instance. 

The commissioners misconceived their duties and the report was properly rejected. 


Jounson, for defendant. 


The court did right in sustaining the demurrer to the answer of the county court. They 
showed no legal reason for not drawing their warrant on the county treasury for the sum as- 
sessed. The reviewers were sworn according to law, examined the lands through which the 
road ran and a majority reported $60 Ov in fayor of plaintiff. The law expressly permits a 
majority to assess the damages: ‘“‘Roads and highways,” secs. 18 and 19, art. 1, page 963. It 
was not necessary that the reviewers should show in their report all the reasons and consid- 
erations that operated in their minds in making up their opinion; they are simp!y required to 
report that they examined the land and how much they assess the plaintiff’s damage: sec. 19. 
The right of the remonstrant to adequate compensation became a vested right so soon as the 
road was establisled, and her right to a particular amount became complete so soon as the 
assessment was completed: Wilkerson vs. Buchannan county, 12 Mo. Rep. 330, and the au- 
thorities there cifed. The assessment of the reviewers is conclusive both on the remonstrant 
and the county. There is no provision in the Jaw which provides in the case of county roads, 
as in some special acts on roads, that the county court may set aside the assessment of the 
reviewers and appoint others in their stead. The right of the remonstrant being a vested 
right to a ; articular sum as soon as the assessment was completed, the county court could not 
destroy the right by refusing to receive thereport. A breach of their duty could not destroy 
our rights. 
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St. Francois county vs. Marks ' 





Bircu, J., delivered the opinion of the court. 


The facts in this case being substantially the same as in the case of 
the county vs. Marks, (just decided) the judgment of the circuit court 
is, for the same reasons, afirmed. 





° 


ST. FRANCOIS COUNTY vs. POLLY MARKS, 


1. The repeal of section 13, article 1—roads and highways, by the act of 1847, did not, by 
implication or otherwise, repeal sections 16,17, 18 and 19 of the act of 1845, though 
seemingly dependant upon the I3th section. The only effect was to leave to the discre- 
tion and practice of the covnty courts, the time of receiving and acting upon remon- 
strances. 


2, A county court, having received a remonstrance against the location of a county road, and 
appointed commissioners to assess damages, a majority of whom assessed damages in 
favor of the party remorstrating, cannot refuse to receive the report of the commissioners. 
The award must be complied with, or the case sent to a jury, as provided for in the Ist 
section of the amendatory act of January 25, 1847. 


ERROR to St. Francois Circuit Court. 
f 


Beat, for plaintiff in error. 


The circuit court committed error in sustaining the demurrer for the following reasons: 

1. At the time the defendant presented her remonstrance there was no law giving to any 
one over whose land acounty road may be located, damages for the passage of such read. 
The 13:h section of the first article of the act concerning “roads and highways,” statutes 
1845, under which most of the proceedings were had, was repealed long before. Acts 1846 
and ?47—127, sec. 1, and by implication sects. 16, 17, 18 and 19 of the same article of the act 
of 1845, were also repealed at the same time. ‘There being no right of way taken nor sur- 
evey made, and the facility with which a county road may be changed or vacated, clearly 
show that the legislature designed to make the law for establishing county roads, so as to suit 
the wants and necessities of every community without subjecting the county to pay damages 
to all persons over whose land it might be necessary for such a road to pass. Stat. 1845, 
article 1, “roads and highways.” This construction being correct the reports of both sets 
of commissioners and all orders of the court relative thereto are void. The doctrine that 
government has no right to take private property for public purposes, is not applicable. 

2. But supposing the defendant in error to be entitled to have damages for the passage of 
a county road over her land under sections 16, 17,18 and 19 of the first article of the act 
before referred to, then it is contended that she did not present her remonstrance in the time 
required by section 16. Under it she 1s required to present it at the next term (which was 
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May term,) after it was ascertained that the commissioners had worked out the proposed 
work, that being the term to which a summons issued under the 13th sec. would have been 
returnable. This she did not do by herself nor by her agent. 

3. ‘The county court has the power to reject a report of commissioners appointed to assess 
damages whenever it shall appear right and proper to do so. If it shall appear to the court 
that there is any thing wrong, fraudulent or improper in the report, it is the duty of the court 
to reject it, if it cannot be corrected. The defendant in error not being required to relin. 
quish a right of way on the land, can acquire no right to damages until a proper report is 
made and received. ‘The report of commissioners appointed to assess damages on a county 
road is not final and conclusive, regardless of errors. 

4. The report of the second set of commissioners was properly rejected for the following 
reasons: 

Ist. The law requires al) three commissioners to “review the proposed route” before the 
damages are assessed—a majority may report; the report shows that only two of them ex- 
amined the Jands of Polly Marks, through which the proposed route passed, and then, they 
assessed $70 00 damages toher. It does not appear that they ever saw the proposed route, 
This was not ia compliance,with the law, Stat. 1845, art. 1, sections 18, 19 

2nd. The report does not show what kind of grievances were sustained by the defendant nor 
does it show, as it should, that the damages were sustained by reason of the road being open- 
ed and continued through the defendant’s land. 

3rd. The report is too vague. It should show over what particular land and how much 
thereof is taken by route. 

4th. The damage is excessive. It appears by the answer which 1s admitted by the demur- 
rer, thatthe tract of land through which the proposed road passed contained 62 38-100 acres. 
That Elisha Watkin, one of the bare majority who reported damages, was then the assessor 
of the connty of St. Francois, and assessed the same tract of land before and after his re- 
port to the sum of $75 00. The assessment from the best construction that can be put upen 
these facts, is injustly excessive, and was therefore rightly rejected. 

5th. The commissioners misconceived their duties. 


Jounson, for defendant. ‘ 


1. The court did right in sustaining the demurrer to the answer of the county court. They 
showed no legal reason for not drawing their warrant on the county treasury for the sum 
assessed. The reviewers were sworn according to law, examined the lands through which the 
road ran and a majority reported $70 00 in favor of plaintiff. ‘The law expressly permits a 
majority to assess the damages—“roads and highways.” article 1, sections 18 and 19, p. 963. 
It was not necessary for the reviewers to show in their report all the reasons and considera- 
tions that operated on their minds in making up their opinion; they are simply required to 
report that they examined the land and at what sum they assess the plaintiff’s damage, sect. 
19. The right of the remonstrant to adequate compensation became a vested right so soon as 
the road was established and her right to a particular amount became complete so soon as 
the assessment was completed. Wilkerson vs. Buchanan county, 12 Mo. Report, 330 and 
the authorities there cited. The assessment of the reviewers is conclusive both on the re- 
monstrant and the county. There is no provision in the law which provides in the case of 
county roads, as in some special acts on roads, that the county court may set aside the asess- 
ment of the reviewers and appoint others in their stead. The right of the remonstrant being 
vested to a particular sum so soon as the assessment was completed, the county court could 


not destroy that right by refusing to receive the report. A breach of their duty could not 
destroy our rights. 
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St. Francois county vs. Marks. 





Bircn, J., delivered the opinion of the court. 


At the August term, 1847, of the St. Francois county court, com- 
missioners were appointed in conformity with a pending petition, to lo- 
cate a county road, at the succeeding February term they made their 
report, showing that the road they had located passed over lands bee 
longing to the heirs of Davis S. Marks, deceased, and that George 
Marks, as their agent, made objection. A summons was accordingly 
issued and served upon him, to shew cause, at the ensuing May term, 
why the road should not be opened at that term, however, the commis- 
sioners were permitted to amend their report by adding the name of an- 
other person over whose land the road passed, and who also made ob- 
jection. 

Things appear to have remained in this condition until the third day 
of the August term ensuing, when an order was made by the court that 
the road be opened. On the day afterwards, Polly Marks, who it is 
admitted was the partitionee and owner of tlie land over which the road 
passes, presented her remonstrance against it, and the court appointed 
eommissioners to ascertain and assess her damages. Two of the com- 
missioners thus appointed having concurred in a report which they 
made at the November term, following, awarding to the remonstrant 
seventy dollars a\ compensation for the injury the road would occasion 
her, and the court refusing to receive or act upon the report, the re- 
monstrant made herself plaintiff in a petition to the circuit court for a 
conditional mandamus, which was awarded. 

The answer of the county court is to the effect, that at the time in 
question there was no law authorising the assessment of damages for 
lands taken for a county road, or that if there was, the objector did not 
present her remonstrance in time ; that the report uf the commissioners 
was insufficient, because but two of them examined the lands and be- 
cause it does not show what grievance was sustained, what particular 
land (or how much) was taken; and because the commissioners mis- 
conceived their duties, and rendered excessive damages, &c. 

The petitioner having demurred to this answer it was sustained, a 
peremptory mandamus awarded, and the cause is brought here at the 
instance of the county court. 

The sections of the road law of 1846, under which the damages in 
this case were assessed were doubtless the following : 

‘Sec. 16. If any person through whose land such road may runs 
shall, on the day of the return of the summons or summonses executed, 
which are authorised to be issued by the 12th section of this act, pres 
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sent a remonstrance to the court, setting forth his grievances, the court 
shall appoint three disinterested house holders, and a day and place for 
them to meet. 

‘6Sec. J7. Such house holders having had five days notice from any 
person interested, shall meet and take an oath or affirmation faithfully 
and impartially to discharge the duties assigned them. 

“Sec. 18. They shall then, or on any other day, prior to the next 
session of the county court, to which the majority may adjourn, proceed 
to review the proposed road and assess the damages, if any, which 
such objector will sustain by reason of such road being opened and 
continued through his land; and shall report their proceedings to the 
next county court. 

‘Sec. 19. If a majority of such reviewers shall assess damages in 
favor of the objectcr, such damages and costs shall be paid out of the 
county treasury; but if the majority report that the objector will sus- 
tain no damages, such objector shall pay the costs.” 

Although the 13th section herein alluded to was repealed by the sub- 
sequent assembly of 1847, it is not deemed to follow, by implication or 
otherwise, that the sections we have quoted, however seemingly de- 
pendant upon it, were thereby also repealed. Indeed, the only effect 
which the repeal of the 13th section is perceived to have upon the !6th, 
is to leave to the discretion, and consequently the practice of the court, 
the time when it will receive and act upon the remonstrance of an ob- 
jecting citizen. Were the county court under such circumstances to 
exercise such a discretion inequitably, captiously or oppressively in 
reference to a remonstrant, this court would of course feel called upon 
to review and correct the procedure, In the case before us, however, 
the county court seems to have acted fairly, and within the spirit and 
intention of the law, in the appointment of commissioners, and at all 
events cannot be heard to complain of its own act. It was therefore 
the duty of that tribunal to receive the report of the commissioners, 
and either comply with their award or send the case to a jury as pro- 
vided for in the first section of the amendatory act of January 25th, 
1847. The provisions of that section having evident relation to the 
provisions of the 19th instead of the 20th section of the first article of 
the general law of 1845. 

Having neglected to do this, and the language of the last section 
which we have above quoted being as imperative as the high consiitu- 
tional guaranty it was intended to enforce, the circuit court did right 
in sustaining the demurrer to the repliants answer, and awarding a 
peremptory mandamus. Its judgment is therefore affirmed. 
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DEBAUN vs. ATCHISON et at, 


1, Band Ctook bird cages to a boat, and took a receipt from the second clerk in the name of 
A, to whom C was indebted. B held himself out as owner to the captain, accompanied 
the cages on the trip, and when the boat reached her destination, received the cages, and 
paid the freight. A, in such case, cannot receive the value of the cages from the owner 
of the boat. The receipt was taken merely as a security, and B, by the consent of A 


us - made apparent owner, and in a position well calculated to impose on the officers of 
the boat. 


ERROR to St. Louis Circuit Court. 


STATEMENT OF THE CABE. 


This case was an action in assumpsit, founded upon a contract of affreightment. There 
are three counts—the first and second setting forth that appellant shipped at the city of St. 
Louis, on board of the steamboat Amaranth, of which respondents were owners, ninety-one 
bird cages to be transported to the city of New Orleans, which defendants received upon said 
boat, and promised to transport to New Orleans for a certain reasonable reward, and then 
deliver the same to appellant. That appellant had ever been ready at said New Orleans to 
receive said cages and pay for their transportation, but that respondents have never deliv- 
ered them to him and that more than sutlicient time has elapsed for their transportation. 

The third count is for goods, &c., to-wit: 91 bird cages sold and delivered by appellant to 
respondents. 

Defendants pleaded the statutory general issue of coming and defending the dem:nd of the 
plaintiff. 

Upon the trial the plaintiff offered in evidence a receipt as follows, to-wit: “St. Louis, 
October 5, 1848. Rec’d of G. DeBaun, in good order ninety-one bird cages, on board of 
steamer Amaranth—91—Brooks, Clerk”? Defendants admitted that this was the receipt of 
the boat; that defendants were the owners and that the boat, when the cages were shipped 
was bound for New Orleans and made thetrip. 

Merrill Davis sworn, testified that the cages were worth $192 50. On this evidence the 
appellant rested. Defendants then read the deposition of Brooks, who testified that at the time 
the cages were shipped he was second clerk of the boat—that a man by the name of Far 
rington brought the cages on board and to!d him that he was going to take them to New Or- 
leans, and asked him about the propriety ol getting them insured—that he advised him against 
it, but that afterwards about an hour before the boat started he came on board and told him 
that he had concluded it was best to get them insured and asked Brooks fora receipt for them, 
when Brooks asked him for his name, he replied put it in the neme of DeBaunn—I wani to 
get them insured—he so made the receipt—he never saw DeBaun in the transaction. Far- 
ringto.. took charge of the cages, rubbed them up, put them up when they fell down, paic the 
freight for them at New Orleans and there received them, but produced no receint hor was 
asked for any. 

On tie cross-examination he said tbat a man by the name of Davison was with Farring- 
ton when the receipt was given. but does not know which asked for the receipt, but thiuks 
it likely that it was Davison who seemed to be the talking partner of Farrington—he knew 
that Davison had had various transactions with DeBaun befure—he had shipped freight for 
bim and paid an order drawn on aim by Davisen—thinks it likely that it was Davison who 
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directed that the receipt should be drawn in DeBaun’s name. On the arrival of the boat at 
New Orleans, no one called for the cages but Farrington, but on the next trip at New Or- 
leans, a clerk of Marsh & Ranlett came on board with the receipt and inquired where the 
cages were, or what had been done with them, and was told that they had been delivered to 
Farrington. 

The deposition of P. Atchison was read, who testified that he was captain of the boat— 
that the cages were shipped on board by Farrington as his own property, he said they were 
his and were delivered to him at New Orleans—he, Farrington, made the contract for their 
transportation, took charge of the cages down to New Orleans. On the boat’s return to St. 
Louis, DeBaum told him he had a claim on the cages, which was the first claim made for the 
cages after their delivery. 

On cro‘s examination he testified that he did not know that the receipt of the boat was out 
for the cages, until his return to St. Louis, when DeBaun informed him, telling him that he 
got himself into a scrape, as he had the receipt for the cages. DeBaun said that Davison 
was owing him about $250, for which he was to have the proceeds of the cages. 

The deposition of Cunnirgham was then read, who testified that he was first clerk of the 
boat, that a few days before the boat started, Farrington asked him what he thought of the 
speculation of taking bird cages to New Orleans, that he saw him attending to the shipping 
of the cages and piling them away, he went down on the boat and took charge of the cages 
and at New Orleans paid the freight for them—he did not know that the boat’s receipt was 
out for them—that at New Orleaus on the next trip, the clerk of Marsh & Ranlett brought the 
receipt on board and inquired for the cages and was told they had been delivered to Farring- 
ton—that a few days before he gave this deposition he had a conversation with DeBaun who 
said that Davison had given him this receipt as security for a debt he owed him—that he had 
not yet allowed him any thing for it, nor should not unless he received something from the 
boat. 

On cross-examination testified that had he known that the receipt was out he should not 
have delivered the cages to Farrington at New Orleans without producing the receipt or an 
order from its owner—it is the business of the second clerk to receive freight. 

The deposition of Parker was read, who testified that in September 1848, Farrington 
brought Davison to the shop of Davis and introduced him as his partner and showed him a 
lot of bird cages belonging to Davis as the ones intended for New Orleans—afterwards at 
Memphis he saw Farrington who told him that he had the cages on the Amaranth and asked 
him to go andlook at them. Deponent helped make the cages and their value was about $3 
a piece. 

Merrill Davis being then sworn testified that he made the cages, had been paid for them on 
$45; that they cost $195 50—that Farrington boarded with him and promised to take some 
cages to New Orleans for him—that Davison was his partper—that he and Davison and Far- 
rington together, took the cages on board the Amaranth—that they were to sell them in New 
Orleans as his agents for commissions—that sometime after they were shipped, he met Davi- 
son in St. Louis who told him the cages had been sold well, but that he had not yet received 
returns but probably would next day, and then would call upon him, and told him that prob- 
ably some of the boat’s crew would call upon him, and advised him to be cautious what an- 
swers he gave them. A few days after he asked Davision if the cages were insured, who 
said they were in the Columbia office, in DeBaun’s name, in his open policy—he called at 
that office and was told that DeBaun had no insurances 'here—Davison said a bill of lading 
was taken ani was at DeBaun’s office, and they went there together but DeBaun had gone 
to Alton by reason of some sickness or death, but his clerk showed him a bill of lading, not 
signed, and told him that was worth nothing—Davison then said he had the boat?s receipt, 
DeBaun’s clerk said that the cages were insured in the St. Louis office, November 17. 1848. 
Davison came to his shop and told him that Farrington had run off and that he wanted te 
settle with him for the cages, and offered his note for $50 at thirty days—that he took it and 
gave him the bill for the cages receipte ou vromised that if he ever got the mouey 
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for the cages he would pay him all. In March next Davison told him he had a lot of liquors 
and #3 soon as he sold them he would pay him—he did not do it, and learning that the liquors 
were at Joel Small’s he went there with an officer to levy upon them and there fearned that 
the only interest Davison had in the liquors was what they would brinz over and sbove cer- 
tain fixed prices, which they were not worth. In March Davison told’him if he would go to 
DeBann’s DeBaun would cash said note—he went there and DeBaun wrote what he then 
supposed ani now supposes was a check, which he took to Gray & Co., bankers, who said 
they were in the habit of cashing such paper sometimes, but then declined because short of 
{unds—he went back to DeBaun ard toid him the result, DeBaun replied, Davison is gone, 
what shall be done abo-t it? and told witness that he would give him $45 for it, which he took. 
fo Februa:y Cunningham called upon him and asked him if he was the man who had a lot of 
cages shipped upon the Amaranth? te replied that he was—was tlenasked if he had been 
paid? replied not—also if shipped in liis name? replied no, but in that of DeBaun, and then 
gave asketch of the affair. In the afternoon DeBaun came to his shop, which was the firt 
time he fiad ever seen De Baun—DeBaun asked him if bis name was Davie? replied yes—was 
then asked if he sent a bill of cages—rep‘ied that he sent a memoranaum of the prices, marked 
1 2,3, and so on; was then asked if he had ever made out any bill of the cages? replied he 
had, DeBaun then said that he would like to see his hand writiug, saying that he had a bill 
of them and did not know but that it was a fraudulent one—he replied that he presumed it 
was not traudnlent for he had made out one ani receipted i:--was then asked if he had been 
paid? replied no. In September 18149, iu the court house, just before the case was called for 
trial, DeBatn said to him that we did pot want Farrington’s name known in the ease; he re- 
plied he believed he knew what was the obligation of an oath, that if he was asked in court 
he should tefl about the partnership—'*>3aun said ves, bu: he wanted biin to answer only such 
questions as were put. September 8th, Davison cam~ tv his shop and a:ked him tog've him a 
writing, that he had as good right to sell these cages a« Yarrington—he replied that he coud 
see noihing why he had not and a. d Davison to cail again, who said he would and bring 
Mr Todd, attorney for the plaintiff, or DeBaun wit} hin. Witness then went and took ad. 
vice and was advised not to give the writing. He was informed by eaptain Atchison that 
DeBaun had said that he hed received pay for the coves—on the day DeBaun paid him the 
$45 he said if we gain this sui’ we will pay you $25 move. 
On cross-examination he was shown a writing e¢ follows: 


“5. Sr. Lours, March 9th, 1649. 
“Al ti irty days after date pay to the order of ~erril! Davis iMty doMars and eharge same 
to account of Your obedient se >on, BD. DAVIBUN. 
To G.orcx DeBaon, Jr., “t. Lonis.” 
Across its f. ce is written, “Accepted, Ge ree Derann, Jr.” on i's b ck is written *V pe 
rill Davis”—witness was asked if that was the vaper he took and supposed was a cheek of 
which he had testified? said he could no: tell ~ at he cave it only a giance at the tin «3 that 


ke then and now supposed ii wis acheck. tic was then asked if the name on ite back was 
written by him? replied it was, he was the: asked if ie could now s'ate it was the paper, he 
replied it was. 

To all the conversations mentioned in said depositions and the testimony of Davis with 
these persons, at which the plaintiff is not shown present or even knowing or a+enting to, the 
plaintiff duly objected; but his objections the court oversuled, to which the plaintiff excepted. 

Plaiatiffs asked the ccur: to give the following inst uections: 

1. From the receipt givenin evidence the defendants are liable to the plaintiff for the va ve 
of the cages, unless the defendants show etber a delivery of the cages to plaintiff or to some 
parson authorized by plaintif to receive them, whi h thority the defendants «re to pr:.e. 

2. The acts an! sayings of Farr:ngion and Davison, not done or said in the pres:uce ¢ 
DeBaun or wi'h his authority, ‘he ury shoul et tir ly disregird, and the jury cannot ;:e 
peme any such authority. bui i? must be proved ‘o tiem by legal evidence. 

3. If the jury b io from the evidence tha Farina tin & Davison werconly hea. nm of 
4 
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Davis for selling the cages and that the cages continued the property of Davis, that fact 
does not make the liability of the defendants to the plaintiff any less than it would beif Davis 
made no claim to them—nor is the liability of defendants to the plaintiff made less if the 
jury believe tbat plaintiff had the cages as security for a debt of Davison and that the plain- 
tiff had other security. 

The 1st and 24 of which the court severally refused to give, to which decision of the court 
the plaintiff duly excented—3d was given. 

The court then yave, of its own motion, the following instructions, to-wit: 

i. The receipt given in evidence renders the defeudants liable to the plaintiff for the value 
of the cages, (if the jury shall believe from the evidence that the same was not obtained from 
the defendants or their agents unfairly or fraudulently) unless the deferdants show either a ; 
delivery of the cages to the plaintiff or 0 some person authcrized by him authorized to re- 

- ceive them, proof of which authority lies upon the defendants. 

2. The acts and sayings of farrington and Davison not done or said in the presence of the 
plaintiff, or with his authority, the jury should utte:ly disregard, and if such authority be 
claimed by the defendants, it must be shown by evidence, and cannot be presumed; but such 
authority or what is equivalent thereto, would be sufficiently established should the jury find 
from the evidence that the plaintiff and Davison and Farrington acted in concert with each 
other, and were cognizant at the time of all that was transpiring. 

3. That unless the jury are satisfied from the evidence that the plaintiff had a right to the 
cages in question,or a property in them, at the time the same were shiped and the receipt 
given, they should find for the defendants; but the receipt is proof that the plaintiff had the 
right of property to the cages, as against the defendants, till the contrary appears. 

_ 4, Although the receipt given is sufficient to enable the plaintiffs to recover in this suit, un- 
less impeached for fraud, yet it is competent for the defendants.so to impeach it, and show 
that it was unfairly obtained. If therefore the jury shall believe from the evidence that the 
said receipt was obtained from the defendants or their agent through fraud practised by the 
plaintiff or any person or persons shown by the evidence to have been ecting i in concert with 
him in that behalf, the same should be disregarded. 

To the giving of each of said instructions of the court the plaintiff objected, which objec- 
tions the court overruled, to which decisions of the court the plaintiff duly excepted. 

The jury rendered a verdict for the defendants. 

The plaintiff filed a motion for a new trial for the { >!lowing reasons, to-wit: 

1. Becaute the verdict is against the evidence and the weight of evidence, 

2. Because the court erred in refusing instructions asked for by the plaintiff. 

3. Because the court gave erroneous instructions. 

4, Because the court admitted inadmissible testimony. 

5. Becavse the jury erred in matters of law. 

6. Because the instructions of the court were contradictory and misleading, which motion 
the court overruled and the plaintiff excepted to the decision. Final judgment was rendered 
for defendants, upon which plaintiff sued out a writ of errror from this court. 


Se nas ganithen ale 


Topp & Krom for plaintiffs in error. 


1. The court erred in refusing to give instruction marked 1, asked for by plaintiff and in 
lieu thereof the one marked 1 on its own motion. Because there is no evidence of fraud or un- ‘ 
fairness in obtaining the receipt. ‘ 

2. Instruction asked for by the plaintiff marked 2, should have been given and that maiked 
2 given by the court should not have been given, bebuane there was no evidence of plaintif™s 
acting in concet twith Davison and Farrington, ncr of his beirg cognizant of their acts and 
sayings. Besitlee it is indefinite and 
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3. Instruction marked 3, asked for by plaintiff and given, and that marked 3, given by the 
court are conflicting, and the latter is erroneous, for the defendants cannot defeat the p ima 
facie case made out by the plaintiff by showing that some third person had the right and 
property in the cages without also showing some title, interest or authority in them derived 
from such third person. 11 Wend. p. 5%. 11 J. R. Page 132. 13 J. R. 284. 5 Ala Rep. 
199. 2 Saunders on pleading and evidence p. 182. 

4. The court should not have given instruction marked 4, because there is no evidence in 
the case justifying it. 

5. The acts and sayings between the officers of the boat and Farrington, and between Da- 
vis aud Davison, and between Parker and Farrington should not have been admitted in evidence, 
because plaintiff was not present at them nor is there any evidence that he authorized them, 
or knew of them, 


Hupson, for defendant. 


The circuit court did not err in refusing instructions asked by the plaintiff; no instructions 
which ought to have been given were refused. 
The second error is, that the court gave erroneous ‘iabicatiians on this point the counsel | 
for defendants considers a reference to the instructions a sufficient answer to this objection. 

The third objection. That the court below admitted illegal evidence, is not supported by 
any thing apparent on the face of the record. 

The fourth objection is that the court below committed error in refusing to grant a new trial. 
This last point it is believed is the only one in the case upon which the counsel for plaintiff 
relies with any hope of success. The defendants insist that if verdicts of juries fairly ob- 
tained be set aside for slight and imaginary rounds, the right of trial by jury will soon fail 
to meet the objects of the law. It is contended that under the provisions of the statute: con- 
verning new trials, Revised Code of 1845, page 830, the court below could not consistently 
have granted a second new trial in said cause. The statute expressly provides that “only one 
aew trial shall be allowed to either party except” first when the triers of the fact shall have 
erred in a matter of law. Second, when the jury shall be guilty of misbehavior. I+ is re- 
spectfully submitted that the plaintif in error has not shown that his case comes under either 
one of the exceptions mentioned in the statute. 10 Mo. Rep. 538. 


Napton, J., delivered the opinion of the court. 


This suit was brought to recover the value of some bird cages ship- 
ed upon the steamboat Amaranth, of which the defendants were owners. 
The cages were taken to the boat by two men, named Farrington and 
Davison, and a receipt was taken from the second clerk in the name of 
the plaintiff. Farrington held himself out as owner to the captain, ac- 
_ companied the cages on the trip, and when the boat reached her desti- 

nation, New Orleans, received the cages and paid the freight. The 
_eages, it seems, were made by one Davis, by the directions of Davison 
and Farrington, and Davison was indebted to the plaintiff, and this was 
the ostensible reason for having the receipt taken in the name of De- 
Baun, the plaintiff. 
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The whole case turned upon a question of fraud or authority, and the 
instructions given to the jury on this head are not objectionable. The 
only objection urged to them is, that there was no evidence authorizing 
any such instructions, but after a verdict against the plaintiff, such an 
objection would not be entitled to much weight. 

To justify the verdict of the jury in this case, we do not think it was 


necessary to implicate the plaintiff in any actual or intended fraud. : 


It is sufficient that by the consent of the plaintiff, Farrington was placed 
in a position very well calculated to impose upon the officers of the 
steamboat. He was the apparent owner of the freight, to every one 
except the second clerk, the avewed owner. He was evidently autho- 
tized by Davison to receive the cages and sell them, and it is not to be 
wondered at, that the jury believe that the plaintiff was aware of this 
authority. There was certainly some negligence on the part of the 
second clerk in not calling for the receipt, when the freight was de- 
manded by Farrington, but under the circumstances, it is not remark- 
able. 

Upon a careful examination of the testimony, the verdict of the jury 
will not seem surprising. We should scarcely expect a different result, 
if a new trial was awarded. Without at all impeaching the motives of 
the plaintiff, we think there is evidence enough.to show that the receipt 
was taken merely as a security, and that the principal, Davison and the 
plaintiff, both permitted Farrington to assume a position in the transac- 
tion which was well calculated to mislead the most wary. 

Judgment affirmed. 





HENRY DIRLAM vs. PETER WENGER. 


1. A transeript of a judgment egainst a defendant, as garnishee, must show the defendant’s 
answer to the interrogatories; otherwise it can afford no evidence whether the defen- 
dant’s indebtedness to the assignor of the plaintiff, was on account o! ‘he no*e sued ‘on 


or pot. 
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APPEAL from St. Louis Court of Common Pleas. 


STATEMUBNT OF THE CASE. 


Peter Wenger, the plaintiff in this cause, sued the defendant before a justice of the peace for 
St. Louis county on a promissory note made by the defendant in favor of one John Scheiffleni. 
and by him assigned to the plaintiff. A judgment was given by the justice for the plaintif 
for the full amount of the note and the defendant appealed to the St, Lovis court of common 
pleas, whereupon a trial anew before the court sitting as a jury, the judgment of the justice 
was affirmed aud the defendant after a motion for a new trial being overruied, brought his case 
by appeal into this court. 

On the trial in the court of common pleas the plaintiff read in evidence the note and the as- 
signment to him by Scheiffleni, the payee, and closed his case. The defendant then read in 
evidence two transcripts from the docket of Frederick Kretschmar, a justice of the peace for 
St. Louis county, from which it agpears that two judgments had been recovered against bim 
on the 16th day of January, 1849, one for $45 and costs and the other for $30 and costs, in 
suits brought against him by one George Stuch, as the garnishee of said Scheifileni. The 
transcripts show that these judgments were rendered against the defendant on his answers 
admitling indebtedness to Scherflleni at that time, neither the answers, or copies of them weré 
produced, though stated in the transcripts as being on file in the office of the justice, The 
defendant claimed that the amount of these two judgments, which he proved he had paid, 
should be deducted from the note sued upon as part judgment thereof. 

The plaintiff then called witnesses to prove that the note had been assigned to him by 
Scheiffleni shortly after its date and long before the service upon the defendant of the garni- 
sheement writ and that the defendant at the time was aware of this transfer. 

It was also shown that at the time Wenger bought the note of Scheiflleni, the defendant 
pretended to have a defence to it and had published in a German newspaper a notice caution- 
ing all persons against buying the note, but that the plainti(f at the time informed the defen- 
cant that he would buy the note of Scheifileui, notwithstanding the defence claimed by tbe 
defendant as existing against it. 


Buennerwuassett & Situmons, for Appellee. 


I. Only two questions were sub:nitted to the court below; Ist, whether the note in ques- 
tion had been assigned before tie defendant was garnisheed; 2nd, whether the proof sustain- 
ed the plea of part payment, which would entitle the defendant to have judgment go against 
him for the amount of the note sued on, less the sum paid by him on the judgments, rendered 
ugainst him as the garnishee of Scheiffleni. Both issues were found against the defendant, 
and the verdict of the court will not be set aside, even though the evidence to sustain it be 
but slight. Watts vs. Douglass, 10 Mo. Rep. p. 676. 

II. ‘he documentary evidence produced by the defendant does not prove any payment to 
Stuch, the plaintiff, in the garnishment suits, which ought to be applied to reduce the amount 
of the note sued upon. 

It is an imperfect record of these suits, and it does not appear that the defendant in his an- 
gwers admitted indebtedness to Scheiffleni, on account of this note. The answers being on 
file in the office of the justice were the only competent evidence to prove the fact. The omis- 
sion of the defendant to produce them, coupled wiih the fact that he knew of the assignment 
of this note to Wenger raises a reasonab'e presumption, that when he was garnisheed he was 
indebted to Scheiffleni on other accounts besides this note. 

IfI, The verdict of the court sitting as a jury in this ease will n-t be set aside, there not 
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having been any instructions given or asked for by the parties, which would seperate the law 
from the facts in the case, and call the attention of the court to the points to be decided. 
Taylor vs. Russell, 8 Mo. Rep. p. 701. Von Phul vs. the city of St. Louis, and Young vs. 
Kelly, 9 Mo. Rep. pages 49 and 50. 


Ryxanp, J., delivered the opinion of the court. 


From the above statement as well as from the bill of exceptions taken 
in the case below, it appears that the only matter of defence to this ac- 
tion wus the payment by the defendant below, of a part of the debt, 
by being garnisheed as a debtor to the original payee of the note, the 
assignor of the plaintiff below: two judgments were rendered against 
the defendant as garnishee, upon his answers filed to the interrogatories. 
The plaintiff, that is the assignee, showed by evidence the assignment 
to him, long before the garnishment process commenced ; also, evidence 
conducing to show a knowledge of such assignment, by the defendant, 
previous to his being garnisheed. 

The facts were submitted to the court without a jury, and without 
instructions. The court found for the plaintiff. A motion was made 
for a new trial; overruled, excepted to, and the defendant brings the 
ease here by appeal. 

In looking into the evidence produced by the defendant, I find that 
the two transcripts of the judgments obtained against the defendant as 
garnishee, before the justice of the peace, do not contain a copy of the 
defendant’s answer in these cases ; so that these transcripts afforded no 
evidence for the court below to ascertain whether the detendant’s in- 
debtedness to the assignor of the plaintiff was on account of the note 
sued on in this action or not. The court therefore very properly found 
for the plaintiff. 

Its judgment is affirmed. 





GLASCOCK anp orurs vs, RAND. 
(TWo CASES.) 


1. If a purchaser of land executes a negotiable note for the purchase money to an apparent 
stranger to the title, and fails to secure himself by a proper penal covenant; he has no 
one to blame but himself; and cannot set up as a defence to the note, the failure of the 

~ parties in interest to execute proper conveyances to him. 
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APPEAL from Marion Circuit Court. 


Grover & Campsett, for Appellee. 


1, It does not appear by the affidavit of Glascock he had any defene to the suit. 

2. It does not appear how the note came to be executed to Rand. 

3. It does not appear that the pretended testimony wanted was not to be had in Marion 
county at and before the trial. That he wrote letters is nothing; may have written them to 
the wrong place to get a continuance. Mrs. Brighamn knew the ages of her children, why ' 
did not take her deposition? When did Fuqua tell him? May be some one told him before 
Fuqua did. 

4. What is meant by “the testimony” mentioned in connection with Richmonds letter; what 
was it? ; 

5. How was it material the note being given in part for the interest of Brigham’s heirs that 
three of the heirs were under age. Did the infants sell to him? Was the sale made by pro- 
ceedings in partition, by trustees, or how? 

6. Suppose Lavinia Brooks was not 21 years «f age when she signed her deed what has 
that to do with it? Why did he not prove that; he does not show, Was Lavinia B. one of 
the three heirs? ' 

7. Suppose he was interested in the share of three infants who had not conveyed, His is 
not of course a defence. He may have secured himself by indemnifying bonds that they 
should convey on arriving at age. 


Bircn, J., delivered the opinion of the court. 


This was a petition in debt—plea the statutory one. Glascock wae 
served on the 22d of June, 1849. At the trial term in November fol- 
lowing, the cause was continued on his affidavit ; and at the succeeding 
term, in March, 1850, he again applied for a continuance, filing, for 
that purpose, the following affidavit : 

“Stephen Glascock states that the above note was given in conjunc- 
tion with three others, in part consideration of the interest of Brig- 
ham’s heirs in lands and lots. in Hannibal, for which interest he gave 
$1500 in cash, and four notes for $1250 each. Two of the notes he 
has paid. The legal title to the land and lots purchased isin the three 
heirs of Brigham, but one of whom was of age at the time of purchase, 
as respondent has been informed and believes. Deponent is anxious to 
obtain a title for said land that will place him out of, further trouble.as 
to that title. Deponent in February last wrote to William Brigham, to 
Frankfort, Ky., if he was of age to send a deed of the property. De- 
ponent further expected to prove by the family record the age of the 
children of William Brigham, but learned that Mrs. Brigham had re- 
moved from Virginia, and learned from Fuqua, for the first time, that 
he had the family recurso with her in Frankfort, Ky., and that William 
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“was there, an! deponent has had various letters written to ascertain as 
to the ages of the children, and by whom it could be legally proved, 
but has been unable to ascertain the testimony, until he received a let- 
ter from Joel Richmund, an attorney employed by respondent and Z. 
G. Draper, in the latter part of February, too late to obtain the testimony 
for this court. Deponent says that he wishes to prove that on the day 
of the deed signed by Livinia R. Broo s, to wit: the 16th day of June, 
1847, she was not twenty-one years of age, and consequently not bound 
by it. Second, that William A. Brigham, if of age, has made no deed, 
and that one third of the title remans in him, and that proof of the 
family record, now as deponent is informed in the possession of Mrs. 
Brigham, will establish it. Deponent has no doubt he will be able to 
prove the above facts by the next term of this court—that this applica- 
tion is not made for delay, but that he obtain his rights and obtain his 
deeds before payment of the money.” 

The notes in suit having been made to the plaintiff and expressed to 
be “negotiable and payable without defalcation or discount” we sup- 
pose that his right to recover them would have been wholly unaffected, 
even if all the testimony spoken of in the affidavit had been before the 
court. If when executing such notes in favor of an apparent stranger 
to the title, the defendant did not secure himself by a proper penal 
covenant, he had but himself to blame. Irdspendent of this, however, 
the affidavit has but to be analised, in order to disclose not only a total 
want of legal diligence, but of legal allegation, on which to found a 
motio: for a continuance—especially a second one. The circuit court 
could not, therefore, do otherwise than overrule the motion for that pur- 


pose; and that being the only point in the record before us, its judg- 
ment is accordingly affirmed. 





WILLIAMS & YEATMAN vs WHITLOCK. 


Our recent statute r>! ing practice in courts of justice, requires suits to be brought in 
the pames of the parties in interest; and it ie for the court to say, upon a given state o! 
tacts, whether a plaintiff is the real party in interest. 


A cerosited funds at » banking house, in the name of B, giving B the pass book and blank 
ehecks, with permission to use them. B, when applied to by ostensible creditors of A, 
@ieclaimed all interest in the funds, and gave a check for them. Held,that B was not 

pasty in interest, and could not maintain an action for the funds. 
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APPEAL from St. Louis Court of Common Pleas. 


| STATEMENT OF THE CASE. 


Margaret A. Whitlock filed a petition, stating that on the 13th day of August, she drew 
a check on E. W. Clark & Bros. for $1800 in favor of Willis L. Williams, and delivered the 
same to him, but he gave no consideration for it. 

That said Willis L. Williams and James E. Yea‘man presented said check for payment and 
the $1800 were received thereon, for which amount she demanded payment, and claimed as 
damages for the wrongful and vexatious receipt, and this application of her money, the sum 
of $500. 

In answer, Williams states, that he with others, went to the house of Mrs. Whitlock in 
search of the proporty and effects of Nathaniel Childs, Jr., who was suspected of having 
smuggled (or stolen) money belonging to the bank of the State of Missouri. That when 
Mrs. Whitlock learned the object of his visit, she said that sometime during the last spring, 
Mr. Childs deposited $2800 to her credit at E. W. Clark & Bros., $1800 of which was still 
on deposite, and she therefore (“voluntarily”) drew a check for said money of Mr. Childs 
and gave it to him to bedelivered to one of the bank ‘directors, which was accordingly done. 
That he afterwards received the money on it and delivered the same to the officers of the 
bank. 

Yeatman states in his answer, that he did not receive or present said check, nor did he re- 
ceive any money on it—that the check was given to Williams by Mrs. W., the plaintiff, who 
stated, emphatically, that it was for money belonging to Mr. Childs. 

Oa the trial, Mrs. W. proved by her friend, agent and attorney thut she demanded a re- 
turn of the check in writing, and demanded also the proceeds. She produced the letters of 
Williams & Yeatmen in reply to said demaid. The letter of Williams proved that the check 
was voluntarily given to him by Mrs. W., for the purpose stated in his inswer, and that it was 
disposed of in her presence, by the delivery of the same toa director of the bank. That 
she said it was diawn for money belonging to Mr. Childs. She also produced a pass-book 
in which the $2000 was entered to her credit, and proved by R.S. Whitney that the entry was 
in the hand-writing of John C. Davy, clerk of E. W. Clark & Bros. (The introduction of 
pase-book was objected to, but objection was overruled.) Whitney stated that the money had 
been paid on the check to Williams. He also said that after the entry was made in the pass- 
hook, Davy told him who made the deposit. Whitney was asked on cross-examination ‘who 
it was that Davy said made the deposit.”’. The court could not permit him to answer. He 
was then asked whether Davy said ‘‘it was Nathaniel Childs, Jr.» Witness was not per- 
initted to answer. 

Williams and Yeatman proved that the bank of the State of Missouri had Just about 
$120,000. That Nathaniel Childs, Jr., was strongly suspected of having embezzled or stolen 
the money of the bank—that they W. and Y., had been authorized by the bank to search. 
for any property, money or affects of said Childs—that in searching for the same, they went 
to the house of Mrs. W.. who denied, at first, having in her possession any thing belonging 
to said Childs. She afterwards said that she had spent the previous night at the house of Mr. 
Childs—that on leaving him that morning she aiked if she could serve him in any way, to 
which he said yes, an:! handed her some papers to keep for him, “saying that he expected his 
house to be searched.”* They introduced evidence proving that she said that Mr. Childs had 
deposited $2000 to her credit, in the «pring, with E. W. Clark & Bros. and had handed to her 
the pass-book and checks. They also proved that Mrs. Whitlock gave up the papers, given 

her by Childs, among others, the check for $1800 as the property of Mr. C. declaring that 
she was disposed te give up every thing belongingto him. They alo proved that the monéy 











554. SUPREME COURT OF. MISSOURI, 





Williams & Yeatman vs. Whitlock. 


- = 


ed 





received on said check was put into the hands ot one of the bank directors. That said money 
was looked upon as belonging to Mr. C., and considered as part of the money lost by the 
bank. 

The court then gave the following instruction asked by plaintiff below: 

“If the jury find from the evidence, that on the 10th day of May, the sum of $2000 was 
deposited with E. W. Clark & Bros. to the credit of plaintiff, and in her name, and subject 
only to her order and, that defendant, Williams, in conjunction with defendant Yeatman and 
others on the 13th of August, 749, procured the plaintiff’s check, given in evidence by her 
for $1800 of said deposit in his own favor, without any consideration, then the legal title to 
said check was in plaintiff, and if before said check was asked, the plaintiff demanded the 
same by her authorized agent from said Williams, and that atterwards said defendant know- 
ing of said demand procured the money on said check, and afterwards before the commence- 
ment of this suit, the said money was also demanded as aforesaid of said defendants, then the 
plaintiff, is entitled to recover.” 

The defendants then asked ten instructions, whereof the following were given, to-wit: 

5. If the jury ao not find from the evidence that the plaintiff is the real party in interest, 
that is, that she was the real owner of the money at the time it was obtained, and continued 
so up to the commencement of this suit, they will find for defendants. 

9. The jury are instructed that money embezzled or stolen by one person from another, 
aud the preperty obtained by it, while owned by the person so embezzling or stealing, is 
the money and property of the one from whom it was thus taken, and may lawfully be oro- 
cured and taken by the owner thereof. 

1. Refused. The court is requested to instruct the jury that if they believe from the evi- 
dence that the money on deposit was with E. W. Clark & Bros., and which was paid on the 
check ot Margaret A. Whitlock, was in fact the money of N. Childs, Jr., or the money of 
any other person than the plaintiff, they will find for the detendants. 

2. Refused. If the jury believe from the evidence that the plaintiff voluntarily drew the 
check introduced in evidence and mentioned in the plaintiff’s petition and gave the same to 
defendant Williams, as agent for the bank of the State of Mo. for the purpose of obtaining 
the money the said check called for, and that the said Williams did obtain the money and 
paid it over to the said bank, they will find for defendants. 

3. Refused. If the jury believe from the evidence that the defendants went to the house 
where the plaintiff lived, as agents of the bank of Missouri to obtain any money, goods or 
chattels or effects of N. Childs, Jr., that might be in the possesion of the plaintiff and that 
the plaintiff surrendered the money or check in question, to obtain said money, as the pro- 
perty of said Childs, and that said defendants gave the same to the bank, they will find for 
defendants. 


4. Refused. If the jury believe from the evidence that the defendants asked the plaintiff 


for any money, goods or effects in her possession belonging to Childs, and that she delivered 


up the money in controversy in this suit as the money of said Childs and they took the same 


in good faith, for the benefit of the bank, believing it to be a part of any embezzlement by 
said Childs of the money or funds of said bank or the proceeds of such embezzlement, and 
delivered the same over to the bank, they will find for defendants. 

6. Refused. If the jury believe from the evidence that the defendants are not really inter- 
ested in the money sued for, and that the same was obtained for the use and benefit of the 
bank of the State of Missouri, and bas been so appropriated and that no benefit has or will 
accrue to defendants on account of said money. and that it was known to plaintiffat the time 
the same was obtained, that it was for the bank which was in pursuit of the money alleged to 
have been embezzled by Childs, they will find fo: defendants. 

7. Refused. The jury are instructed that the answers of defendants are to be taken as true, 
unless the plaintiff has found them false by the testimony of two witnesses, or such facts and 
circumstances as are equal to the testimony of two witnesses. 

8. Refused. The court is requested to instruct the jury that the entry in the pass-book made 
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by aclerk of E. W. Clark & Bros., and offered in evidence on the trial of this cause is not 
evidence that the same was the money of plaintiff in this suit as against any body but E. W. 
Clark § Bros. 

To which refusal of instructions by the court, defendants excepted, and excepted also to the 

ninion of the court by which hearsay evidence was introduced by which defendants were 
pevented from cross-examining witness Whitney. 

The cause was submitted to the jury—they announced to the court that they could not 
« gree; the court refused to discharge them, and they brought in a verdict for the plaintiff. 

Whereupon defendants moved for a new trial for various reasons filed, which motion was 
« verruled by the court, to which decision defendants excepted and bring their appeal here. 


Barret, for appellants. 


I. The court erred in giving the instructions asked by plaintiff below. 
lst. Because, although the check was in favor of Williams, without consideration, for money 
deposited to credit of plaintiff, for which the demands,were made in manner and form, &c , 
still, the money was put into her hands for safe keeping merely, and she was but the servant 
of another, and had not sufficient propertyfin said money to maintain this action. Dellens- 
bach vs. J., 7 Cow. R,, 294; 1 Ch. Plead., 152; Falkner vs. Brown, 13 Jr. R., 63; 9 Mass. R., 
104; Waterman vs. Robinson, 5 Mass. Rep.,* 265; Whitier vs. Smith, 11 Mas. Rep., 211; 
Commonwealth vs. Morse, 14 Mass. R., 217. 2nd. Plaintiff must show a complete property 
in the money received and misapplied by defendants, and also the possession of, or right to 
possess it. 3%, and R.512-13; 1 Tenn. R., 561; 1 Yeats 19; Gordon vs. Harper, 7 Tenn. R., 
9, 3rd. Said instruction was calculated to mislead the jury. They might suppose that the 
le gal title to the check would entitle the plaintiff to the money belonging to another. 4th. 
8 ecause said instruction is inconsistent with the other instructions given by the court. The 
jury could easily have found for plaintiff under one instruction, she having the legal title to 
the check, &c., while they were compelled by another instruction to find for defendants, the 
plawntiff not being the real owner of the money, &c. 

1f. The court erred in refusing the instruction asked for on the part of defendants for the 
fol lowing reasons: 

1st The conversion of a check intothe money of Mr. Childs did not damage the plaintiff. 

21 The voluntary delivery of a check to defendants for a particular purpose, and the ap- 
plication of it to that purpose, must be a bar to plaintiff’s recovery in this aetion. 

3. The plaintiff surrendered tle money or check as the property of Mr. C. This is good 
evidence that she is not the real owner thereof and that it belonged to a third party: 11 John. 
52; 1 Wend, 466. 

4, The check was su-rendered to agents of the bank by plaintiff, and the delivery of the 
same by those agents to their principal occasioned no damage to the plaintiff. 

+. Defendants were in the lawful pursuit of that which they had a right to receive when 
delivered, and the same being taken by defendants in good faith for the benefit of the bank, 
supposing it a part of the money embezzled, or the proceeds thereof, they were not wrong 


doers. 
€, There was no wrongful taking, no illegal using or misusing, no wrongful detention, no 


wrongful commission: 2 J. J. Marsh. 84: Stark 1595, 1496, 1492; 9 Jobns. 360; 8 Ib. 445; 
Strange, 813, 576. 

7. Answers duly sworn to are to be taken as true unless contradicted by two witnesses, or 
by such facts and circumstances as are equal to the testimony of two witness: Gusby eq. ev., 
4,2 Atk. 39; 1 Vez. 66,1 Vez. 97, 125; 3 Vez. 179, 

8, The answer that plaintiff was not the real owner of the money sued for, and that she 
herself declared it to be the money of another, they do therefore (under an instruction errand 
con titute a legal defence if true. i 
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9. An entry in a pass-book isan acknowledgment of indebtedness on the part of the banker, 
deeause it is his admission against himself, but the entry is no proof of ownership in a de- 
positor, except as against the banker, because a person may deposit and have entered to his 
own credit the money ofanother. The banker cannot know whether the money deposited by 
A belongs to him or B—his entry in A’s favor could not be evidence of that fact, but he does 
know that the money is not his own and his own entry is good evidence of that fact. 

III. The passebook was merely hearsay evidence—it contained the written statement of a 
elerk, not under oath, who would have been a competent witness and ought to have been 
brought into court on the trial. The court erred, therefore, in permitting the pass-book to 
be introduced by plaintiff. 

IV The court erred in refusing to let the defendant’s counsel cross-examine witness Whit- 
ney in regard to the hearsay evidence he had given at plaintiffs’ instance. If plaintiff was en- 
titled to what Davy said with a pen, surely defendants ought not to be deprived of the ben- 
efit of any thing which he might have said with his tongue. 

V. The court erred in overruling the motion of defendants for a new trial, because the 
verdict was against the law, against the law and the evidence, end against the weight of evi- 
dence. 


Powk, for respondent. 


I. The court below rightly admitted the pass-book or blank book offered in evidence by 
plaintiff. It was proved to be in the hand writing of J, C. Davy, a clerk of E. W. Clark & 
Brothers, and that it was his duty to make such entries in such books in the absence of wit- 
ness Whitney, and that said Whitney was about at the time. The evidence was, therefore, 
clearly competent. It shows that on the 15th of May, 1849, there was $2000 with the bankers 
E. W. Clark & Bros., to the credit of the plaintiff, it was therefore relevant and pertinent. 

But at all events the appe lan! can assign no error on the ground that the common pleas ought 
to have excluded the pass-book, because the bill of exceptions does not show that any objec- 
tion tothe evidence or any specific grounds ‘were made in that court: Fredts vs. Hunter, 8 Mo. 
R., 131; S. B. Thomas vs. Erskine & Gore, 7 Mo. R. 215. Moreover the bill of exceptions 
shows that the pass-book was already in evidence before it was objected to. 

II. The court below did right not to allow the witness Whitney to state what either J. CG 
Davy or E. W. Clark & Brothers had told him, as to who made the deposit of $200 00. Both 
Davy & Clark were competent witnesses and their testimony might have been procured. The 
evidence asked, therefore, was hearsay, and of course, ought to have been excluded. 

The question was not confined to any declaration of Davy, at the time the deposit way 
inade. 

III. The common pleas court committed no error in giving the instructions prayed for by 
plaintiff. ' - 

1. ‘Ihe evidence justified the court in making the hypothetical statement of facts contained 
in the itstruction. 

2. If the evidence established the case stated in the first branch of the instruction, that is, 
the fact being as therein stated, it was unquestionabiy true that the legal title tothe check 
was in plaintiff, and it could not be error to tell the jury so. 

The money on deposit was credited by E. W. Clark & Brothers to her in the pass-bowk, 
delivered by them into her possession. It could be drawn by her and no one else. Her 
check could pass title to it. It had already passed title to a part of it $20C¢. Nothing else 
could. Childs could not have drawn it, reither by check nor in any other manner, and wher 
defendant pretended to procure it as his money, they did not attempt or think of reaching it 
by his check by his plaintiffs, and when they at length succeeded, braving all consequences, 
in gettang possession of the $1890 it was accomplished only by the check of plaintiff. Nei- 
ther one of your honors on the bench has any more or higher evidence of title to property in 
‘hs mone; you may have on deposit in the bank than this plaintiff produced in the trial ef 
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this cause to the $1809 gotten fiom her by those defendants. The money, therefore, was hers, 
and of course, the check drawn for it was so. 

3. The first clause of the instruction on the facts as it assumes them, asserts that in law the 
legal title to the check, not the money on deposit, was in plaintiff. 

Can it be questioned that the plaintiff’s own check, drawn by herself and remaining in her 
own hands, is her own property? If it be gotten out of her possession without any conside- 
sation, is itnot equally unquestionable that itremains her property still? Nothing, it seems 
to me, car be plainer. 

4. The instruction proceeds further, and supposes, that the defendants holding the check 
through plaintiff, before itis cashed, makes demand on them for it, and notwithstanding the 
dem ind, they wilfully draw the money for it, and then the plaintiff again makes demand for 
the money drawn. Now the tiile to the check still remaining in the plaintiff, as I have above 
shown, and her property and ownership not diminished, it must follow of necessity that she 
1s the owner of the money drawn upon it. 

5. If I deposit $500 with a banker by the name of A. B. so that it can be drawn only on 
his own check and give him the banker’s pass-book showing that the banker is indebted to 
him to that amount, even though he may never have given me a cent of consideration for the 
deposit, he will hold it in spite of the ehailenge of every body but my creditors. Againstall 
the world except my creditors, he is the real and sole owner of the deposit. 

Now let it be supposed, for amoment, that the deposit in this case was made by Childs, a 
supposition not supported Ly the evidence, yet, thi« is not a contest between the plaint. ff and 
creditors of Childs, There was nothing to show that Childs had any creditors, much more it 
did not appear that the defendants were his creditors. 

6. If I deposit with a banker $1000 in the name of A. B, and take the bankers pass-book, in 
bis name, with the deposit entered to his credit in it and deliver the vook to him, though I 
may not intend to give him the amount, only to lend it to him, still the ownership of the de- 
posit has passed from me and has become vested in him. 1 am his creditor to the amount of 
the $1009, and may recover from him another sum uf $1000, but the $1000 deposited to A. B. 
belongs to him. 

1%, The object of the first section of article 3, new code of Practice was only intended to 
make the same persons parties '» suits under that act, as must have therefore been made 
parties to suits in equity. ‘This is evident from the 23d and 25th sections next succeeding. 
See also Judge Wells’ nots on this section. 

8. In New York under their new code of practice the provisions of which are exactly sim- 
flar to ours, indeed the same in i's very words, on the subject of parties to civil actions, it 
was decided, that on bonds taken in the name of the people of the State, suit should be bronght 
in the name of the peuple of the State: Bos. vs. Seaman, 2 C. K. 1; Morrell’s practice under 
their code, p. 10; Charles vs. Watman, 2 Howard Sp. 1. R., 122, 

9. On the same matter upon which the court below gave the plaintiffs instruction and in 
cennectior, with it, it gave also the 5th instruction prayed for by defendants, to the effect that 
“unless the jury should find the plaintiff to be the real party in interest, that is, the real 
owner of the’money at the time it was obtained, and continued so up to the commencement of 
the suit, they must find for defendants. 

Now I hold, that this instruction together with the one given for the plaintiffs give a feir 
aad full explanation of the law as applicable to the subject matter to which these instrutions 
have reference, and also, that the instructions are consistent and stand together. 

The 5th instruction is in the very language, almost the very words, of the 3d asticle of the 
sew cole of practice. 

1V. In refusing to give the 1st instruction prayed for by defendants, the common pleas -@ #t 
ei nitted no error for which this court ought to reverse the judgmert. 

1. Because the instruction demands of the court to tell the jury that if Childs, or any pere 
@a else at any indefinite period uf time before the commencement of this suit was the owner 
of the money deposited, they must find for defendant. It does not confine it down te the 
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time of commencing the suit, but says if the money was at any time the property of Childs or 
any other person, the plaintiff could not recover. Than this proposition nothing could be 
more untrue in Jaw. It may have once been his, but at the commencement of the suit it was 
hers, and will be shown to thousands. 

2. But if the instructions meant to assert that if at tae commencement of the suit any per- 
son besides the plaintiff was really the owner of the money which had been drawn on her 
check by defendant, then she could not recover, why in that case it only asserts what the court 
did in fact tell the jury in the 5th of defendant’s instructions given by the court. 

A writ of error will not lie for refusing to give an instruction, the substance of which had 
already been given by the court: Maston vs. Fanning, 9 Mo. R., 314, 

V. Defendants second instruction asked the court to tell the jury that if the plaintiff gave 
the check to defendants voluntarily, that is, I suppose, without compulsion, she thereby 
parted with her title to it even though the defendants gave her no consideration therefor, 
whatever. 

This instruction must have been prayed upon some supposed but false analogy to what are 
called in law ‘voluntary payment. ”? 

But in the case of a voluntary payment, the title to the money paid restsin the creditor, 
because there is a sufficient consideration rendered by him for it—his debt is extinguished. 
In this case, however, there was no consideration paid by defendants to plaintiff. 

VI. The defendant’s 3rd and 4th instructions assert substantially the same thing—that if 
the plaintiff surrendered the check up, as the property of Childs and the deffendants received 
it as such for the bank and delivered it over to the bank, the plaintiff was not entitled to re- 
cover. 

These instructions were properly refused by the court. 

Ist. Because the mere surrender and receipt of the check as the property of Childs, could 
not of itself make the check the property, &c., of C.; could not vest the ownership in Childs, 
nor divest it out of plaintiff. And especially could it not have such an effect where there 
was no consideration whatever given by the deffendants or by the bank for the check as was 
the fact in this case. 

2nd. Because it is not true in law, that the mere giving the check they had gotten from the 
plaintiff without consideration, over to the bank, would excuse them (defendants) from the 
consequences of having wrongfully obtained it and withheld it. 

3rd. And because it was not true in point of fact upon the proof in the case that it was 
money the defendants had obtained from the plaintiff as is stated in these instructions 324, but 
her own check, and upon this the money was promised them. 

VII. Defendants 6th instruction was rightly refused. 

This instruction is tantamount to saying that if ore man commits a trespass upon another 
and takes and carries away his money, he shall not be responsible for the wrong done by him, 
if at the time of doing it he shall have said he was acting for a third party and shall actually 
have passed the money over to such party. In other words, a wrong doer shall not be re- 
sponsible in damages if he derives no benefit from the commission of the deed; such a propo- 
sition must needs be but to be stated; it requires no argument to confute it. 1 Ch, Pl. par- 
ties; defendants—91 side page and authorities there cited, 6 Amer. edition from 5th London. 

VIII. Upon the 7th and 8th of defendant’s instructions, I remark that by the 2nd section of 
7th art. Code prac. the verification of their answers by the oath of defendant does not make 
any other or greater proof necessary on the part of plaintiff. Case vs. Case, 3 Howard Re- 

tts 207. 

Pix. As to the 10th instruction of defendants, 1 ask, why is not the pass-book evidence 
~ against all the world, of property and ownership in the plaintiff to the money set down there- 
in to his credit? What other or better evidence have I that I own, as against all the world 
the $1006 I may chance to have on deposit with a banker? This is the only kind of evidence 
in almost every case that the depositor has, or can have, that he is the owner of the money 
he may have on deposit with the bank. ; 
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X. But the defendant’s instruction assumed too much, and destroyed the very defence they 
sought to set up. For if, as they assumed, the money was C.’s and he deposited it with E, 
W. C. & Brothers in plaintiff*s name, only during his absence in the east, and upon the ex- 
press understanding that it should be returned to him upon his return home, then the plaintiff 
became a “trustee of an express trust’ in the sense of the 2nd section 3rd article of prac. 
code and by virtue of that act would bring the suit inher own name. Grennell vs. Schmidt, 
3code R. 19. In this case plaintiffs had bought and shipped in their own names a cargo of 
corn for Sligo, under an agreement with defendants who had chartered the vessel on which it 
was shipped, and took a bill of lading in the ordinary way. The corn was damaged, and 
plaintiffs sued and got judgment. But they were only the factors of the Messrs. Baring in the 
transaction, the latter being the real owner of the corn. On this state of facts the court de- 
cided that mercantile factors or agents doing business for others but in their own names, “are 
trustees of an express trust” within the meaning of those words in the N. Y. code of prac. 
That suit may be maintained by plaintiffs though not the real parties in interest to receive the 
amount in controversy and give a valid discharge thereof. 

The plaintiff in the case at bar, undoubtedly stood in this very position. She could have 
given a discharge for the amount 1n controversy, which would have been a valid discharge 
against, not only Childs, but all the world. Suppose she had given such discharge to the 
defendants and Chilcs had afterwards set up a claim to the money, where would he have stood? 

' Additional authorities referred to under the 8th branch of remarks under point III. Bos 
vs. Leaman et.al. Bonds taken in the name of the people of the State, should be presented 
in the name of the people and not in the name of the party in interest. (Syllabus of the case.) 
This was an action and bond given by administrators to the people of the State. The action 
was brought in the name of the party in interest. One defence set up was, that the action 
should have been brought in the name of the people of the State. Motion was made for judg- 


ment ~~? aes - the answer. 
Jones, J. As to the propriety of bringing this action in the name of the party in interest, 


I feel considerable doubt. I incline to the belief, that notwithstanding section 111 of the 
code, actions of this class shouid still be in the name of the people of the State. Charles vs. 
Waterman, 2 Howerd special I. R. 122. Here the real plaintiff resides out of the State and 
the demand belongs out of the State, and the plaintiff tothe record resides within the State, 
the plaintiff to the record 1s bund to find security for costs. 

Motion by defendant that plaintiff file security for costs. Plaintiff’s attorney gave notice 
to defendant's atturney and served it with the declaration, that the demand for which this suit 
was brought, and all claims either in law or equity which the plaintiff had against the de- 
fendants on the 3rd of June, 1844, were on that day sold, assigned and transferred by plaintiff 
to A. P. Richardson and J. C. Barnage, and that this suit was brought for the benefit of Rich- 
ardson and Barnage. Defendant’s papers showed that R. & B. were doing business in the 
city of Boston as a firm, and that they resided in the State of Massachusetts. Plaintiff ’s 
counsel insisted that when the real plaintiffs resided out of the State and the demand belong- 
ed out of the State, as in this case, that the plaintiff was not bound to find security for costs. 

Beardsle, J., granted the motion costs to abide the event, on the ground that R. & B. were 
the parties in interest, and they being non residents, were bound under former decision of 
this case to file security for costs. 


Narrton, J., delivered the opinion of the court. 


The only question in this case is whether upon the facts hypothetical- 


ly stated in defendant’s instruction, that suit was maintainable. 
The facts seem to have been thesa Childs deposited at the banking 


house of E. W. Clark & Bros. $2,000, in the name of the plaintiff and 
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being about to go east, he handed the plaintiff the pass-book and blank 
checks, with permission to use t' em if desired, during his absence. 
For what purpose this was done, does not appear, nor is it material as 
the case now stands. <A few months after, and after the return of Childs 
to St. Louis, he was suspected and charged with embezzling a large 
amount of funds from the Bank of Missouri, and the defendants, as 
agents of the bank, went to the house of plaintiff, in search of property 
and money of Childs. The plaintiff said she had $1800 of Childs’ 
money and gave the defendants a check for that amount, which was 
drawn and handed over to the bank or some officer thereof. The ques- 
tion is, whether the plaintiff had such an interest in the draft or the 
proceeds, as would authorize her to bring suit for it. Our recent stat- 
ute regulating proceedings and practice at law, requires a suit to be 
brought in the name of the party in interest. 

It is difficult to arrive at the conclusion, that the plaintiff was the 
real party in interest, when she disclaimed al! interest and when at all 
events, the facts supposed show that she had none whatever. The only 
ground of interest and upon that alone the first instruction given was 
based, was that the money was deposited in her name and her check 
would control it, so far as the banker was concerned. But this is not 
a question between the banker and the plaintiff, but between her and a 
third person to whom she has voluntarily delivered the money or the 
check by which the money could be obtained. I see nothing to distin- 
guish this case from that of a servant who had the custody of goods and 
who delivered the same up to one who claimed them as a creditor of 
his master or as real owner. Can the servant maintain an action or 
must the master bring the suit? The case of a factor, who has an in- 
terest in his principal’s goods for some purpose, is very different. 

Nor do we think the plaintiff occupies the position of a trustee of an 
express trust. No duties were imposed upon her, so far as the case 
shows, except that of mere custody, and this was voluntarily relinguish- 
ed. What injury then has she received ? 

We are unable to reconcile the instructions which the court gave. 
Under the first instruction we do not see well, how the jury could have 
found otherwise than for the plaintiff, and the second referred a question 
of law to the jury only calculated to mistify or mislead them. It was 
for the court to say whether the plaintiff was the real party in interest, 
upon a given state of facts. 

To permit the plaintiff to sue, under the state of facts supposed, 
would deprive the defendants and the bank for which they acted, of 
.Qefence which would be clearly admissible if Childs sued himself. If 
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he really claimed this money himself, and the plaintiff had no interest, 

the bank could of course retain it, if it was part of the funds e:nbezzled. 

but no such defence could be made against the present plaintiff. 
Judgment reversed and cause remanded. 


DANIEL CONNER va. STATE OF MISSOURI. 


J, An indictment on the 16th sect., art. 3—criwes and punishments, must specify the man- 
ner in which the entry into the dwelling house was made, so that the court may see that 
such an entry, by day or by night, was made in such manner as to constitute no other 
burglary, created by statute. To constitute burglary under this section, a breaking in 
the night time to get out of the house, must also be shown. 


APPEAL from St. Louis Criminal Court. 


STATEMENT OF THE CASE. 


The defendant, on the 19th of January, 1850, was indicted for burglary in the second de- 
gree by breaking into the dwelli: g house of Henry Oberbellman, under sec. 16, art. 3 Crim 
and Pun. 

The defendant was arraigned and plead not guilty. 

On the 6th day of February, 1850, defendant filed his m>tiun to cissharge unier sec. 2, 
art. 6 of Prac. and Proc. in criminal cases; which motion was afterwards, on the 9th of 
February, 1850, overruled by the court. 

On the 12th February, 1850, defendant filed his motion to quash the indictment: 

Ist. Because said indictment is endorsed burglary in the second degree, when in fact the 
same is for burglary in the third degree. 

2nd. Becanse said indictment is in many other respects irregular, defective and uncertain; 
which motion was, on the 2ist of February, 1850, overruled, and desendant went into trial; 
then the State proved that the house in question was the dwelling house of Henry Oberhell- 
man, that he bad left it with his family some time before the burglary to avoid the cholera, 
with the intent of returning when the cholera should have abated—that he did return when the 
cholera abated and lived with his tamily in the same house—that defendant was seen, with an- 
other, going towards said house and afterwards seex in the house—that he broke out a win- 
dow through which to make his escape—- that he threatened to shoot those giving the alarm— 
that the kitchen window, which kichen is adjoining to, and under the same roof with the 
dwelling house, was found raised—that the ketch or basp of the door Jeading from the house 
to the kitchen was forced, so as to fiee the bolt from the hasp, and the dor was open. 

There was no one in the house but the defendsnt, and an accomplice zt the time the defend- 
ant was in the house—that there was propeity in tle hcuse belonging to Henry Obeshell- 
mau—that the house was entered on Suncay about 3 or 4 0’clock at St. Lovis county last 
summer, 

Here the State closed, and the defendant offered in evidence arecord and proceedings agaimet 
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Daniel Conner in which said record he was charged with having burglariously entered the 
dwelling of Oberhellman, and show'ng that the State intended a nolle prosequi in said cause 
which was objected to by the State, aud the court sustained the objection, and defendant ex- 
cepted. 

Defendant introducec some oral testimony, which it is deemed unnecessary to notice, and 
elosed. Then asked the court to instruct the jury as follows: 

Ist. In order to convict the defendant on this indictment, the jury must be satisfied from 
the evidence that he did, in the day time, break and enter into: the dwelling house of the said 
Henry Oberhelimin, with the intent to commit some felony or larceny therein, by either one 
of the following methods: First, by forcibly bursting or breaking or bursting the wall or 
some other door or shutter of a window of said house, or the lock or bolt of such door, or 
the fastening of such window or shutter, or, secondiy, by breaking through in any other 
manne, being armed with some danzerous weapon, or with the assistance an: aid of one or 
more confederates, then actua'ly present, aiding ard assisting, or, thirdly, by unlocking an 
euter-door by means of false keys or by picking the lock thereof. 

2nd. If the jury find the facts in this case to be that the defendant in the day time entered 
said house through an open outer-door or window. or other aperture not made by the defend- 
ant, and while in said house, and in the day time, broke open an inner-door thereof, and in 
the day time broke out of said house by breaking an ou'er-door or window of the same, 
such facts do not authorize aconviction on this indictment, although the jury may believe 
that the entering of said house by the defendant was for the purpose of committing a felony 
or larceny. 

3rd There is no evidence before the jury to authorize a conviction on this indetment, and 
the jury will therefore acquit. 


Which instruction the court refused, and the defendant excepted. 
The court then gave the following instructions: 


Ist. .f the jury believe from tie evidence that the defendant in the county of Saint 
Louis and within three years before the fiiding of the indictment. did break and enter 
in the day time by breaking an inn2r-door of the dwelling house ot Henry Oberhell- 
man, and that the defendant did so breek and enter with the intent ‘o commit a larceny, they 
will find the defenda.t guilty of burglary in the second degree, and assess the punishment 
by imp'i onwent in the pertentiary for atime not less than five nor more than ten years. 


2nd. To convict the defendant of burglary it is not necessary that he shoul: have actually 
or personally br»ke into the house in question, but he either broke in himself, or was in com- 
pany “ith another, and the other broke into said honse, and they both entered with the com- 
mon intent and design to stea! the pre perty of Henry Oberhellman, this is burglary in both. 

3rd. If Henry ‘berhellman resided in the house in question when he was in St. Louis, but 
was temporari'y absent with his family on account of the cholera or any other cause, and 
that he left said house with the intent to return to it, and dwell therein, and that the defend- 
ant by himself or in company with anocher broke and entered said house duriig such tem- 
porary abs*nce of said Oberhellman, then said house was in law the dwelling hone of said 
Henry Oberhe!lman, although no one lived in said house at the time of sa‘d breaking and 
enter ing. 

4th The jury having nothing to do with anv former trial of this canse nor any richt to 
discharge under any statute, the only question for the consideration of the jury in this 
cause, is, guilty or innocent of the crime mentioned in the indictment in this cause, and if 
guilty, to assess the amount of punishment. 


Sth. If you entertain a reasonable doubt of the guilt of the accused, you onght to acquit. 
To which instructions defen lant excepted. 
The jury foned the defendant guilty, snd asaesse! his ronishment at five years imprison- 


mentin hat: 
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On the 25th of February, 1850, defendant filed his motion for a new trial, for the follow- 
ing reasons: 

Ist. Because the verdict is against law. 

2nd. Because it is against the evidence in the case. 

3rd. Because the court erred in refusing instructions asked by defendant. 

Ath. Because the court erred in its instructions to the jury. 

The court overruled this motion and defendant excepted. 

On the same day defendant filed his motion in arrest of judgment, for the following rea 
sons: 

Ist. Because the indictment is so insufficient, defective and uncertain that no !egal judg- 
ment can be given thereon. 

2nd. Because all the proceedings against the defendant are irregular, null and void. This 
motion was also overruled by the court, to which defendant excepted, and brings the cause 
here by appeal. ° 


Simmons & Brown, for plaintiff in error. 


I. The general uncertainty of the instructions is such that the defendant cannot tell with 
what degree of burglary he is charged, or upon what law the indictment is founded. Upon 
which point reference is made to Starkie, 8 Mo. R ,405. The averments are so general as to 
time, place and manner that the party could not know how to defend him:eif. Damerson 
vs. State, 8 Mo. R., 463. 

II. That an indictment for burglary, which charges breaking, must specify the manner and 
the circuinscances of so doing, otherwise there would be no force in the exeaption provided 
by sec. 22 Crim. & Pun., p. 357, statute, 

Il]. That the different manners of breaking, constitute by the statute law, the different 
degre:s of the offence of burglary; and, that consequently where no manner is specified, no 
degree ix, ror can be charged. 

IV. That the sections which make the breaking into a house in the day time a burglary, are 
eec. 14, in which the manner must be alleged to be one of the three kinds specified in sec. 
13; sec. 16, which requires that there should be also a breaking cut in the night times sec. 
21, which makes the offence there embrace burglary in the third degree, wich is not the ver- 
dict found in this case. The indictment does not answer to either of these sections and should 
therefore have been quashed, 

V. That in offences by butglary, the method and time are essential qualities; and when 
either is cm tted, the indictment is voidable. 

The defendant also complains, that the court erred in overruling the motion in arrest of 
judgment, for the following reasons: 

ist The State informed the defendant, and urged upon the court, and stiil contends that the 
indictment is based upon the 16th sec. of the statute relat ve to Crims. & Pun., (to which 
section particular attention is prayed) but this section merely provides that “where one en- 
ters in the day time and breaks out at night,” he shall be guilty of burg ary in tbe second 
degree. 

The State contends, and the court below so decided, that the latter clause of sec. 16, re- 
lative to breaking out in the night time does not apply to the fir-t cliuse of the same section, 
which speaks of “every person who shall enfer into the dwel ig ho.:e of avoth:rby vay or 
night,” but merely one “being in the dwelling house of ano h 1; ino her wor.s, tie’ ~-every 
person who shall enter into the dwelling house of ano her by d-y ov nigh , in such a wemoer 


as not to constitute any burglary as hereinbefore spe ified, wih inteai te comiut a ielony or 
ether larceny,” is guilty of burglary in the second degre This cont rf wiicn certain. 
by wi'l not b ar examination, as the offence of Lurjiary wou'd noth © if in the less’ 


from the offence of larceny. 
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‘The defendant on the «ther hand contends, that the clanse referring to breaking out in the 
night time refers to both the alternatives, and that this being the case the indictment cannot 
vest upon this section, and therefore the moticn in arrest of judgment should have been sus- 
fained. 

2nd. That the evidence docs not show that any offence has been committed which is cogni- 
zable by law. The evidence, taken inits utmost latitude unly proves an entrance into an oc- 
cupied house through an open window, and the bresking of an inside door, a)l of which oc- 
curred in the day time. 

It is concluded that this state of facts does not fall within any offence or crjme that ie 
eointed out in our statute. It is not a burglary in the 2nd degree as found by the jury, be- 
cause the facts do not come up to the requirements of any section constituting and explain- 
ing the offence of burglary in the 2nd degree. 

it is not a burglary in the 2nd degree, because there is neither a brerking of an outsice 
deor nor window, nor an entrance in the day time and breaking out in the night time. 

3rd, The question is also submitted whether an unoccupied house, that has been deserted 
an account of cholera, is a dwelling house within the meaning of the law. 

The defendant also complains that the court erred in overruling the instructions asked by 
defendant, and in grarting the inetructions asked by the State. All of which is submit- 
ted, &c. 


LacxiLanp, for the State. 


The court did not err in overruling the motion to discharge under § 25, art. 6, Prac. and Proce. 
inCrim. Cases. Because the end of the second term after indictment found had not arrived. 
The indictment was found 19th July, 1850, and the motion to discharge overruled on Feb- 
rnary 6, 1850, being the same term. 

It was contended below upon the argument of this motion, that as the defendant was in- 
dicted on the 13th August, 1849, for breaking and entering the house of one Abner Holman 
with intent to steal his property therein, and was detained in custody until the 17th Decem- 
her, 1849, when, upon the trial it appeared that there was a variance between the indictment 
and proof, showing the name to be Henry Oberhellmann’s. A nolle prosequi was entered, 
and that period must be taken into the account, and thereby make a sufficient length of time 
to entitle the defendant to his discharge. 

The argument, we take it, is fallacious for various reasons. We notice only one, which 
must show it is bad. 

It goes upon the grounds that the offence described in the indictment found 13th Augast, 
1849, in which defendant is charged with entering the house of Ober Helman, and that de- 
seribed in the indictment found 19th January, 1850, in which defendant is charged with having 
broken and entered the house of Henry Oberhellman, are one and the same offence. In 
other words, the argument is that Henry Oberhellman and Ober Helman are one and the 
same name. 

I suppose no ore would pretend to say that an indictment charging a defendant with enter- 
ing the house of Ober Helman would be sustained by proof that he entered a house of Henry 
Oberhellman. The authorities tell us that if you have not the letters, but if the name men: 
tioned in the indictment corresponds in sound with the name proven, it is sufficient. These 
oames are entirely different in construction and sound, and this seems to me to settle the 
question that the offences are distinct. 

The court did not err in overruling the motion to quash the indictment. The first name 
mentioned in said motion did not exist. The indictment charged burglary in 2ad degree, and 
was so endorsed. What if it were endorsed as alleged in said motion? How can that vitiate 
the allegations in the indictment? 


ne se ee 
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We can discover no fault in the indictment, and have nothing to say as to the 2nd reason 
in said motion. 

The court did not err in rejecting the record offered by the defendant for divers reasons. 
Ist. Because it did not show that there had beenany judgment rendered therein, either for or 
against the defendant. 2nd. Becatse it was, as we have endeavored to show, not the same 
offence. 3rd. Because the record was not admissible upon the plea of not guilty. If the 
record had stown a former conviction or acquittal of the same offence, this must be set forth 
by a special plea in bar. 

The court did not err in refusing the defendant’s first instruction; becanse it describes « 
burglary committed in the manner and uader the circumstances as prescribed and provide 
for in the 13 and 14 § of 3 art. of Crim. and Pun., and proceeds upon the grounds that there 
is no other burglary of the 2nd degree than that mentioned in this instruction and within the 
allegations of the indictment. 

‘Lhe court did not err in refusing the 2nd instruction asked for by the defendant; because it 
has no‘hing to do with the case. I suppose it was based upon the latter clause of 16th §, 
which makes the being in a dwelling house, and commi'ting a felony or larceny, and break- 
ing out in the night time in certain particular ways, burglary in the 2nddegree. The instruc- 
tion isentirely abstract. There was no charge against defendant of larceny, which ia an in- 
credient of that kind of burglary. We charge him simply with the intent, nor was there any 
farceny attempted to be proven. 

The court did not err in refusing the 3rd instruction asked for by defendant; because it 
atates as matter of fact which is not true. ; 

I can see no error in first instruction given, unless it be in the restriction of the breaking 
to the day tim-. 

This is well enough and suits the evidence in the cause, but the statute says either nigh/ o- 
day. The defendant is not injured by this error, if error it be. 

The cuurt did not err in giving the second instruction given In support of it, see Rascal 
rim. Ev. p. 346; 1 Hale, P. C. 439, 534; 3 Inst. 632 East. P. C. 486; 7 C. & P. 432. 

The court did not err in giving the third instruction for the State. See Rascal Cr. Ev. 
3rd American from ard London Ed. top p._350, side 351; Wheato.’s Crim. Law, p. 361; 
t Hawk. P. C. C. 37,§ 11}-Qern vs. wn, 3 Rawle, 207. 

All the questions raised by the motion imarrest, we think have been disposed of. 


Ryzanp, J., delivered the opinion of the cout. 


From the above statement it will be seen that Daniel Conner was 
indicted in the criminal court of St. Louis county. The indictment 
was returned into court on the 19th of January, 1850, by the grand 
jury, and is in the following words, (viz :) 

State of Missouri, Ss. 

St. Louis county, 

St. Louis Criminal Court, 
January Term, 1850. 


The grand jurors of the State of Missouri, within and for the body 
of the county of Saint Louis, now here in court duly empannelled, 
sworn and charged, upon their oath present, that Daniel Connor, oth- 
erwise called Daniel Conner, late of Saint Louis, in St. Louis county 
aforesaid, on the first day of January, in the year of our Lord one 








SUFREME COURT OF MISSOURI, 








Conner vs. State of Missouri. 






































and against the peace and dignity of the State.” 


Ober Hellman. 


could not lawfully have done otherwise. 


thousand eight hundred and fifty, at Saint Louis, in Saint Louis county 
aforesaid, with force and arms, the dwelling house of Henry Oberhell- 
mann, then and there situate, feloniously and burglarily did break into 

nd enter with the intent, the goods, chattels and property of tle said 

enry Oberhellmann, in the said dwelling house then and there being, 
then and feloniously and burglariously, to steal, take and carry away, 
contrary to the form of the statute in such cases made and provided, 


On this indictment, the defendant was arrested. He appeared in 
court, and moved the court to discharge him; because he had not been 
brought to trial within the two succeeding terms of the court, after in- 
dictment found against him, for the offence. This motion waz made on 
the 6th of February, and during the same term of the court in which 
the indictment was found. From this statement it would seem that 
there was not the slightest foundation for such a motion. 
from an examination of the record, as well as from the above state- 
ment made by the circuit attorney of the facts in this case, that Dan- 
iel Connor was indicted at July, 1849, of the Saint Louis criminal 
court, for feloniously and burglariously breaking into and entering the 
dwelling house of one Ober Hellman, in Saint Louis county, on the 
first day of August, 1849, with intent feloniously and burglariously to 
steal, take and carry away the goods, chattels and property of said 


But | find 


It appears from the record, that this cause was continued on the 30th 
August, being the end of the. July term, for “want of time to try the 
same.” On the 30th of October, the end of the September term of 
the court, this cause was again continued for “want of time to try the 
same.’ On the 17th of December, during the November term of the 
said court, the circuit attorney, by leave of the court, entered a nolle 
proseguz” on this indictment found at the July term aforesaid. It was 
upon this state of facts, that the abave motion to discharge the defend- 
ant was made by his counsel. Take this motion in any point of view, 
and there is nothing in it worthy the consideration of the court below. 
The indictment now before us, charges the prisoner with breaking and 
entering into the dwelling house of Henry Oberhellman—not the same 
offence as that charged in the first indictment. The dwelling house in 
that is charged as belonging to Ober Hellman. In the first indictment, 
Ober is the christian name and Hellman the sir-name. 
dictment, Henry is the christian and Oberhellman the sir-name. The 
criminal court acted properly, therefore, in overruling this motion. It 


In this in- 
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The record of the first indictment, too, shews that the cause was con- 
tinued at July term and at September term in the year 1849, ‘‘for 
want of time to try it.” This is expressly within the provision of the 
very section of the statute which directs the discharge of the prisoner, 
unless tried before the end of the second term which shall be held after 
indictment found. There is nothing therefore in this point. 

I will now take up the main question in this case—the sufficiency of 
the indictment. This will determine this case before us without no- 
ticing the instructions. This indictment is based on our statute, and 
for the better understanding of which it will be necessary to copy the 
several sections of our criminal code in regard to the subject of bur- 
glary. There is no pretence that this indictment is good at common 
law. It does not even look to the common law for support. It is upon 
our statute alone that the State relies to support this indictment. ‘The 
circuit attorney relies upon the 16th section of the third article of our 
criminal code. 

This is a question of grave import, and it has received mature con- 
sideration. The following are the sections of our statute on this 
subject: . 

Sec. 13. Article 3rd, crimes and punishments ; digest 1845, page 
356. ‘Every person who shall, be, convicted of breaking into and 
entering in the night time, the dwelling house of another, in which 
there shall be at the time some human being, with the intent to commit 
some felony, or any other larceny therein, either, first, by forcibly burst- 
ing or breaking the wall or any outer door, window, or shutter of a 
window of such a house, or the lotk or bolt of such a door, or the fas- 
tening of such window or shutter; or, second, by breaking in any other, 
manner, being armed with some dangerous weapon, cr with the assist- 
ance and aid of one or more confederates then actually present aiding 
and assisting; or, third, by unlocking an outer door by means of false 
keys, or by picking the locks thereof, shall be adjudged guilty of bur- 
glary in the first degree. 

Sec. 14. “Every person who shall be convicted of breaking into « 
dwelling house in the day tire, under such circumstances as would 
have constituted the crimes of burglary in the first degree, if admitted 
in the night time, shall be guilty of burglary in the second degree. 

Sec. 15. ‘‘ Every person who shall be convicted of breaking into a 
dwelling house in the night time, with the intent to commit a felony er 
any larceny, but under such circumstances as shall not constitute the 
offence of burglary in the first degree, shall be deemed guilty of bur- 
glary in the second degree. 
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Sec. 16. «‘ Every person who shall enter into the dwelling house of 
another, by day or night in such manner as rot to constitute any bur- 
glary as herein before specified, with intent to commit a felony or any 
larceny, or being in the dwelling house of another, shall commit a 
felony or any larceny, and shall in the night time break any outer door, 
window, shutter of a window, or any other part of said house to get 
out of the same shall be adjudged guilty of burglary in the second de- 
gree. 

Sec. 17. ‘* Every person who having entered the dwelling house of 
another in the night time through an open outer door, or window, or 
other aperture not made by such person, shall break an inner door 
of the same house with intent to commit any felony or larceny, shall be 
adjudged guilty of burglary in the second degree. 

Sec. 18. ‘“* Every person who being admitted into any dwelling house 
with the consent of the occupant thereof, or being lawfully in such 
house, shall in the night time break an inner door with intent to com- 
mit afelony or larceny, shall be adjudged guilty of burglary in the 
second degree. 

Sec. 19. “No building shall be deemed a dwelling house, or any 
part of a dwelling house, within the meaning of the foregoing provi- 
sions, unless the same be joined to, immediately connected with, anda 
part of, a dwelling house. 

Sec. 20. “Every person who shall be convicted of breaking and 
entering in the night time, first, any building within the curtailage of 
a dwelling hcuse, but not forming a part thereof: or, second, any shop, 
store, booth, tent, warehouse or other building, or any boat or vessel, in 
which there shall be at the time some human being, or any goods, wares 
or merchandize or other valuable thing kept or deposited, with intent 
to steal or commit ary felony therein, shall on conviction, be adjudged 
zuilty of burglary in the second degree. 

Sec. 21. “ Every person who shall be convicted of breaking and en- 
tering, in the day time, any dwelling house or other building, or any 
shop, store, booth, tent, boat or vessel; under such circumstances as 
would have constituted the offence of burglary in the second degree, 
if committed in the night time, shall be deemed guilty of burglary in 
the third degree. 

Sec. 22. “The breaking out of any dwelling house, or the breaking 
of the inner door thereof, by any person being therein, shall not be 
deemed such breaking a dwelling house here as to constitute burglary 
in any case, other than such, as are herein specified particularly.” 

These are all the sections of our criminal code, in relation to bur- 














MARCH TERM, 1861. ! 569 


OC CC OS i eB ——— 


Conner vs. State of Missouri. 








glary, and unless the indictment in this case can be supported by one 
of these sections, z¢ must fall. It is most obvious that the circuit at- 
torney did not intend that the indictment should be considered as framed 
under the provisions of the 13th section, the first one above quoted. 
That section alludes to acts done in the night time, breaking and en- 
tering into a dwelling house, in the night time; in which dwelling house 
there shall at the time be some human being. 

The indictment in this case is not framed under the provisions of the 
14th section. This section requires the circumstances under which 
the act was committed to be stated, so that the court may see, whether 
the act which is charged to have been committed in the day time, 
would under the circumstances constitute the crime of burglary in the 
first degree, if it had been committed in the night time, instead of the 
day time. 

There is nothing in the 15th section to support this indictment. This 
section has reference to and embraces breaking into a dwelling house 
in the night time only. 

The 17th section also embraces aets done in the night time; breaking 
an inner door, after having entered the house in the night time through 
an open outer door, window, &c. 

The 18th section embraces acts done in the night time, by a person 
who was admitted into the dwelling house with the consent of the oc- 
cupant, or by a person being lawfully in the dwelling house. 

The 19th section declares what building shall be deemed a dwelling 
house or part of a dwelling house under the provisions of this act. 

The 20th section embraces acts done by a person in the night time, 
breaking into a building within the curtilage, but not forming a part of 
a dwelling house, or breaking into a shop, store, &c., boat or vessel in 
which there shall be at the time some human being, or some guods, &c., 
with the intent to steal or commit any felony therein, &c. 

The 21st section embraces acts done by a person in the day time, by 
breaking and entering any dwelling house or other building or any 
shop, boat or vessel, &c., under such circumstances as would have con- 
stituted the offence of burglary in the second degree if done in the 
night time, and declares such to be burglary in the third degree. It is 
necessary in an indictment under this section to set forth the circum- 
stances particularly, so that the court may see, that such acts under 
such circumstances if committed in the night time, would constitute 
the offence of burglary in the second degree. 

The 22nd section defines the breaking out of any dwelling house or 
the breaking the inner door thereof, and limits such acts to the particu- 
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lar offences under the provisions specified in these sections. Now, not 
one of these various sections here particularly noted, will support the 
indictment in this case ; and if there be no other sections it must fall. 

The 16th section alone remains, and upon that, the circuit attorney 
relies for the maintenance of his indictment in this case. 

This 16th section is in substance the same as the act of 12th Ann 
chap. 7, section 3. Which is as follows: “And whereas, there has 
been some doubt whether the entering into the mansion house of an- 
other, without breaking the same, with intent to commit some felony, 
and breaking the said house in the night time to get out be burglary, 
be it declared and enacted that if any person shall enter into the man- 
sion or dwelling house of another by day or night without breaking the 
same, with intent to commit felony, or being in such house, shall come 
mit any felony and shall in the night time break the said house to get 
out of the same, such person is and shall be adjudged and taken to be 
guilty of burglary and shall be ousted of the benefit of his or her clergy 
in the same manner as if such person had broke and entered the said 
house in the night time, with intent to commit felony there.” 

The 7th and 8th George 4th, section 11th, is as follows: “If any 
person shall enter the dwelling house of another, with intent to commit 
felony or being in such dwelling house shall commit any felony; and 
shall in either case break out of the said dwelling house in the night 
time, such person shall be deemed guilty of burglary. 

There are two objections to this indictment. Under the 16th section 
it must, in my opinion, specif; the manner in which the entry into the 
dwelling house was mace so that the court might see, that such entry 
either by day or by night, was made in such manner as not to constitute 
any burglary herein before specified—that is, as specified in the 13th, 
14th, and 15th sections above quoted. 

The second objection is the failure to aver that the defendant did 
break out of the said dwelling house in the night time. Ihave no doubt, 
that the last clause of said 16th section, beginning with the words ‘‘and 
shall, in the night time break any outer door, window, &c.,” must be 
added to the two first clauses of the same section, in order to complete 
the offence; that is, that the offence consists in the entry of the house 
either by day or night with the intent to commit a felony or larceny and 
shall in the night time break any outer door, &c., or being in the house 
shall commit any felony or larceny and shall in the night time break 
any outer door, &c. There must be a breaking in the night time to get 
out of the house to make or constitute burglary under this 16th section. 
There is but very little variance between this 16th section in our 
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digest of 1835, and the 16th section in the digest of 1845. The phrase- 
ology of the two is nearly identical, the difference consists in the words 
with the intent to commit ‘‘a crime” instead of ‘‘a felony or larceny.” 
The digest of 1835, that is the criminal code was the work of some of 
our best and most distinguished lawyers. I have no doubt that the 
12th Ann., chap. 7th, section 3rd and the 7th and 8th, Geo. 4, section 
11th, above quoted by me, were in the minds of the learned lawyers 
who principally prepared this code of criminal Jaw in 1835. The dif- 
ference in the opinion cf Lord Bacon and Sir Matthew Hale, which 
gave rise to the 12th Ann. chap. 7th, section 3rd, was well known to 
the lawyers who reported our criminal code of 1835; and I consider the 
construction which I have given to the 16th section of our present act 
quoted above is the proper and legitimate one. The one designed by 
the legislature. They never would have made such disparity in the 
punishment of grand larceny and burglary in the second degree if the 
merely entering a dwelling house in day time with intent to commit a 
felony or any larceny, and going out of it again immediately without 
doing any other act shall be considered burglary in the second degree. 
Even the British parliament in the reign of Ann required more than our 
legislature did, in order to make a person guilty of burglary in the second 
degree. 

The British parliament say that there has been some doubt whether 
entering into the mansion of another without breaking the same, with 
intent to commit some felony, and breaking the said house in the night 
time to get out, be burglary ; therefore, they pass the statute of Ann, 
declaring it burglary. Our legislature copies this statute, and makes 
even a part or half of the transaction which the British Parliament said 
there was a doubt about being burglary; burglary with us in the second 
degree, if we are to give the interpretation or construction to this 16th 
section, which is contended for by the State inthis case! I cannot 
agree to any such construction. This question arose before me once 
while on the circuit bench, it was then settled agreeable to my opinion 
here given. I have more thoroughly investigated this subject, and my 
opinion has been strengthened, and I am happy in having the concur. 
rence of Judge Napton in this construction of our statute. 

The defendant was found guilty on this indictment, he moved for a 
new trial, also in arrest of judgment, beth motions were overruled. The 
motion in arrest brought the sufficiency of the indictment before the 
court. This last nrotion should have been decided otherwise. 

This view of the law governing this case, renders it unnecessary for 
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this court to notice the evidence or the several objections arising on the 
instructions given as well as those refused by the court below. 

The indictment being substantially defective, being drawn under a 
- wrong construction of the 16th section, of article 3rd, of our criminal 
code, will not warrant the conviction and punishment of the appellant, 
Daniel Conner. 


The judgment of the criminal court is therefore revetsed. 





NATHAN C. D. TAYLOR vs. LOUIS T. LABEAUME. 


i. The agent of a lumber company, having full authority to transact any business for them— 
to employ men, purchase logs, sell lumber, and to perform any other business connected 
with the company, has ‘‘a general authority in a particular business,’’ and may transfer 
lumber to the hands in payment cf wages due them. 

\ 

2. The question of excess of the authority of an agent should be left to the jury, under such 

general instructions from the court, as will give them at least, a latitude of consideration 


sufficiently ample, to permit the proper weighing of all the facts in the case, and the 
finding of a verdict accordingly. 


ERROR to St. Louis Circuit Court. 


Frexp, for plaintiff in error. 


The error of the cout below consisted in giving the instruction which in effect took, the 
whole case fiom the jury and compelled the p!aintiff to become non-suit. 

The instruction says that the transaction by which the plaintiff acquired his title was not 
within the authority of his agent. 

But, the true character of the transfer, and the extent of the agent’s authority, were both 
matters of fact to be determined by the jury. 


The court below consequently touched on the province of the jury, in assuming by its in- 
struction to decide those matters of fact. 


Topp & Krum, for defendant. 


1, The instruction given by the court was according to the law of the case, under the teé- 
timony introduced by the plaintif—according to that testimony the only power Perkins had 
for disposing of the lumber was to sell it. 

In a wr.tten power of agency containing all of the foregoing expressions of powers both 
general and specific, by the settled rule of construction, the general expressions of power 
would te so restrained by the powers specifically named as to exclude every power of a dif- 
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ferent nature frcm those specified and what are unusual! in the conduct of the business with 
reference to which the general powers are given: 7 Wend., 446;5 6 & A., 240; 5 Var. J., 
211; 7B. & C., 278; Story Ag., § 62, et seq.—ib. § 69, 

Asan agent with general authority to conduct and carry on the business of the St Croix 
Falls company, to self their lumber and pay the debts incurred in the business, Perkins had 
power only to conduct and carry on the business, in the usual way therecf—his sales were to 
be for cash, and not on credit, and he should have paid the debts in cash, unless some custom 
or usage of the business be proved to the contrary: 1 Campbell, 258; 3 Pick. 495; 6 M. & S., 
1,14; 2 Stark. 21; 5 Wend. 33; 13 Mass ,178; 3B. & A., 616; Story Ag., sections 77, 98, 99, 


113, 225. 
A universal ager.t can never be inferred if it can potentially exist: Story on agency, sce- 


tions 21, 19, 126, 123, 131. 

2. As the defendant took this property for a debt of the St. Croix lumber company, he has 
the right to show that no title passed from Perkins to Taylor: 18 J. R., page 363, Beal vs. 
Allen. 

3. The bill of porcels of Perkins to Taylor of the lumber does not transfer the title of the 
eompany. By it Taylor buys the lumber of Perkins simply and directly as principal. 


Biacu, J., delivered the opinion of the court. 


A company called the “St. Croix Falls Company,” of which Robert 
Rantoul, Jr., of Massachusetts, was President and other citizens of that 
State were the members, was engaged, through their agent, Perkins, in 
manufacturing lumber at the falls of that river, (in Wisconsin) to carry 
on which, in its various departments, including the rafting of it to St. 
Louis, which was the principal place of sale, required a great number 
of workmen. 

Of the nature and extent of Perkins’ agency, concerning which 
there is no written authority, we deem that there is even less ambiguity 
than seems to be conceded in the argument of the appellant’s counsel, 
inasmuch as having been himself the best witness who was introduced 
in reference to it, after its establishment by others, he swears distinctly 
and uncontradictedly, that at the time of the transaction which consti- 
tutes the turning point in this suit, he “was the agent of the PN Ri 
with full authority to transact any business for them—to employ men, 
purchase logs, sell mene, or to perform any other business connected 
with the said company.” It may as well be here added, as seeming to 
us, that the aggregate of the other testimony concerning the statements 
and conversations of Rantoul, the President of the company, when he 
visited the falls in July 1848, rather strengthens than subtracts from the 
elear and explicit statement of the agent himself. 

It appears that the members of the company never had any personal 
charge of its business operations, and that during the summer of 1848, 
being much in arrear to the workmen, for wages, and having no money 
wherewith to pay them, Perkins proposed, in response to their impore 
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tunities (and it may be assumed as the only method of keeping them 

together and carrying on the business) to pay them in lumber. The 

hands thereupon held a meeting, and concluded to take a quantity suf- 

ficent to pay the amount due them, and as the mill could not be run un- 

less most of the hands remained, they concluded to make up a raft and 

send it to St. Louis, by Taylor, to be sold for them. For the purpose, 

apparently, of rendering the transaction simpler and surer, it appears 

to have been agreed that an absolute bill of sale of the lumber should 

be executed to Taylor, which was accordingly done by Perkins, as 

agent for the company. There was nevertlieless a verbal understand-. 
ing, all round, that if one Green, at St. Louis, who had been in some 

manner interested in the affairs of the company, would advance to Tay- 

lor the aggregate sum due the hands, (which was ascertained ) and also 

the outlay of running the raft to St. Louis, it should be turned over to 

him, and if it produced more than that sum, it should go to the credit of 
the company. It is deemed unnecessary to scan this collateral under- 

standing more particularly, as it does not appear to have been adopted 

or acceeded to by Green. 

So far, therefore, as it is deemed necessary here to be recounted, it 
was substantially under the circumstances thus detailed, that the raft 
reached St. Louis, in possession of the plaintiff about the middle of the 
month of September, 1848, and having been seized and held by the 
sheriff of that county, under two writs of attachment, on the 19th of that 
month, the plaintiff commenced his action of trover on the 2lst, and 
complaining of the subsequent instruction of the circuit court, under 
which he submitted to a nonsuit, brings the case to this court by writ 
of erior. 

The instruction was that “should the jury believe from the evidence, 
that the lumber in controversy was, at the time of the transfer by Per- 
kins to the plaintiff, the property of the St. Croix lumber company, and 
that defendant took it under writs of attachment, for debts of said com- 
pany, the jury ought to find for defendant—the authority conferred upon 
Perkins to conduct and manage the business concerns of the company, 
taking that authority in the largest sense in which it has been estab- 
lished by the evidence, being‘inadequate to such a transaction, which 
was ineffectual, therefore, in the case supposed, to make any change of 
propeity as to the company or the attaching creditors.” 

The question here presented, to which all others are corollary, is, 
whether under the circumstances detailed in the testimony, the agent of 
‘he company was justifiable, in making the contract or arrangement into 
which he entered with the i ands he had employed, and with the plain- 
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tiff? Ifso, the property in question, which was substantially transferred 
to the plaintiff in fulfilment of that arrangement, was unquestionably 
valid as vesting in Aim the right, as there was also devolved upon him 
the duty, to dispose of it for the benefit of the parties concerned. 

The rule of cons‘ruction contended for by the counsel for the appel- 
lee, and which was doubtless in the court below, is unquestionably a 
eorrect one—the only difference between that tribunal and this one con- 
sisting in its application to the facts in this case. It seems tous that 
here, the testimony in the record sufficiently demonstrates the agency 
of Perkins to have covered “a general authority in a particular dusi- 
ness,” of which selling the lumber and paying the hands were prom- 
inent items; and that although the usual method of disposing of the lum- 
ber was to send it to St. Louis and there sell it, tiere was nothing 
shewn which so /iferally restricted the agent to that course, as to in- 
validate what he seems to have done in“ good faith,”” and uncomplained 


of by his principal, under the apparently urgent circumsiances by which. 


he was surrounded. It may be fairly assumed, indeed, t!at he did no 


more than was “necessary and proper” to carry out and perform the 
special duties with which he was generally entrusted, and which were, ; 


naturally and obviously, incident to his station. At all events, the 
question of excess of authority should have been left to the jury, under 


such general instructions from the court, as would have given to them - 
at least a latitude of consideration sufficiently ample to lia:e permiited. 


the proper weighing of all the facts in the case, and the finding of a ver- 
dict accordingly. The judgment of the circuit court is tiierefore re- 
versed and the cause remanded. 





MATHER N. BOSWORTH vs. TIMOTHY M. BRYAN. 


». If an original deed, duly recorded in the proper office, within one year from its date, and 
more than twenty years from the time a copy is offered in evideice or ‘houg. n.t so re- 
corded, is yet accompanied by proof of such facts and circumstances, a: ¢-g°'her with 
the certificate of acknowledgment as proof, will satisfy the. cour: ih! the »rrson who 
executed the inst:ument is the person therein na:ned as grantor, La b-): ‘ost or de 
stroyed, or is not in the power of the party who wishes to woe i’, a cer! fied .o.» of the 
record thereof, «nd otf the certificate of acknowledgment or procf, is acm ssib'e in eyie 
dence. Rev. Siat. 1843, 469-70. 


a, The law of 180! © +++ no authority to any officer: to take the ack» led men! © docds, 
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except judges of the general court and justices of the court of common pleas; but the 
act of July 7, 1807, (fur. S. 178-9) authorized any justice of the peace of the district 
where the land was situate to take the examination and acknowledgment. The same 
effect was given ‘o a deed acknowledged before a justice after 1807, as was before tha: 
time under the act of 1804 allowed to an acknowledgment before a juage or justice 
of the common pleas. 


3. The mere production alone of a deed from the register of lands, for lands sold for taxes, 
makes out no title. ‘The act is silent as to the effect of sucha deed. Such effect only 
as upon general principles has been heretofore accorded to similar deeds made by the 
auditur, can be given. 


ERROR to Washington Circuit Court. 


Faisseit & Jounson, for plaintiff in error. 


ist. That the deed from Evans and wife to James Bryan was not so acknowledged and re- 
corded as tu impart notice to subsequent purchasers. Ter. Laws, vol. 3, p. 48; Downing 
ws. Gallaher, 2 Serg. & Rawle. p. 458. 

2nd. The judgment was for more land than the plaintiff below was, from the evidence, en- 
title: to. The recovery was for 640 acres, when he had shown himself eutitledto but one- 
half of one-half of the tract. 

3rd. The damages were also excessive, being for the use and occupation of the whole tract, 
when he had shown himself entitled to but one fourth part of it. 

4th. That Bosworth’s title under the register’s deed offered in evidence in bis behalf, pre- 
eluded the plaintiff from the recovery of any damages against him. Acts 18423, p. 138, 
sec. 17, 18,21. 

bin. That by the register’s deed a better title was vested in Bosworth to 480 acres of the 
Jand tLan Bryan’s title papers showed in him, except to 160 acres. 


Narton, J., delivered the opinion of the court. 


This was an action of ejectment brought by Timothy M. Bryan te 
recover 640 acres of land in St. Francois county. 

The land in controversy was originally settled by Isaac Jackson and 
Stephen Evans, and was confirmed by act of Congress to these per- 
sons, or their legal representatives, in 1815. It seems probable from 
the testimony given upon the trial of this action, that previous to 1808 
there was a division of the tract between Jackson and Evans—the 
north-half being assigned to and occupied by Evans, and the south- 
half laid off to Jackson. 

‘ In April, 1808, Evans sold and conveyed his tract (320 acres) to 
James Bryan and Johnson Campbell, and in August of the same year, 
the latter (Johnson Campbell) conveyed his interest by mortgage with 
a power of sale to James Bryan. The consideration of the mortgage 
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deed was $300, money advanced by Bryan. In 1810 Johnson Campbell 
assigned his interest in the premises to Guy Bryan and William Mor- 
rison, in consideration of $600. This assignment is made upon the 
back of the deed from Evans to Bryan & Campbell, and is witnessed 
by J. Bryan, and duly acknowledged and recorded with the deed. 

Before this time (1810) Jackson, who was or had been the settler of 
the south-half of the tract, had left the country, and as a witness on 
the trial testified, ‘Sit was the common talk in the neighborhood that 
Isaac Jackson had sold the south-half to one Mortello for $300,” and 
this Mortello and James Bryan were also heard to have a conversation, 
from which the witness inferred that Mortello had transferred this con- 
tract with Jackson to Bryan, for which he received $100, and Bryan 
was to pay Jackson the $300, “‘when he appeared.” 

So that in 1810 James Bryan appears to have had possession of the 
whole tract, claiming absolute title to three-fourths of it, and being 
mortgagee of the other fourth. He continued to reside Gn this tract 
until 1820—he built a dwelling house on the north-east end, and a dis- 
tillery. Morrison claimed the north-west corner, and upon this part of 
the tract were the diggins. In 1820 James Bryan removed to Hercu- 
laneum and died. 

After Bryan left, James Morrison took possession of the premises, 
claiming under William Morrison. Some others succeeded, acknowl- 
edging a tenancy to Morrison, Kinney & Saunders, and Lunsford and 
McCormick successively occupied the premises. The premises finally 
fell into the possession of the present defendant, who bought up a tax 
title on it, and also got a deed from one J. C. Evans in 1843, a son of 
the Evans to whom the land was originally confirmed. 

In October, 1820, James Bryan, after removing to Herculaneum, 
had conveyed the tract (claiming in the deed 480 acres of it) to Tim- 
othy M. Bryan, the plaintiff, then and still residing in Philadelphia. 

The copy of the deed from Evans and wife to James Bryan was ob- 
jected to. Proof was given, prior to its introduction, of diligent search 
for the original, in every plaee where there was any probability of find- 
ing it. The acknowledgment of the deed purports to be before a jus- 
tice of the peace of Ste. Genevieve district, Big River township. 

The defendant relied upon a deed from the register of lands, dated 
September 20, 1843, for the tract in question, from which it seems to 
have been sold for taxes assessed to the plaintiff in 1832-7-8-9, and 
1840-1 and 2. The defendant also offered to prove the value of hie 
dm provements. 

42 
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Under the instructions of the court, the plaintiff obtained a verdict 
an] judgment. 

One of the principal points taken in the case is founded upon the 
ruling of the circuit court in relation to the copy of the deed from 
Evans and wife to Bryan & Campbell. The recorded copy of this 
deed was admitted in evidence, and the jury were instructed that if the 
defendants had notice of this deed when he procured the deed of J. C. 
Evans in 1843, the latter conveyed notitle. This instruction would 
appear to have been entirely superfluous ; for if the record of the deed 
was properly admitted, it could only have been upon the ground that it 
was properly recorded ; and if properly recorded, it was constructive 
notice to the defendant, and the question of actual notice did not 
arise. 

We cannot doubt the propriety of admitting the copy of the deed in 
evidence. It fell directly within the 19th section of our Jaw concern- 
ing evidence. It seems to have been the impression of counsel, that 
the acknowledgment of the original deed was not taken before a com- 
petent officer; but this is certainly an oversight. The law of 1804 
gave no authority to any officers to take the acknowledgment of deeds, 
except judges of the general court and justices of the court of common 
pleas; but the act of July 7, 1807, (Terr. L. 178-9) authorized any jus- 
tice of the peace of the district where the land was situate, to take the 
examination and acknowledgment. The same effect was given toa 
deed acknowledged before a justice of the peace, atter 1807, as was 
before that time under the act of 1804 allowed to an acknowledgment 
before a judge or justice of the common pleas. The deed could be re- 
corded, and its record imparted notice to subsequent purchasers oy 
mortgages. This was the only object of recording a deed in those days, 
for it was not until 1825 that the record copy of the deed was admitted 
in evidence. 

The deed from Evans was acknowledged before a justice of the 
peace of Ste. Genevieve county, where the land was then situa. , and 
recorded immediately after the acknowledgment in the proper office. 
The instruction given by the court was unnecessary, but harmless. 

It will be seen from the statement of facts, that the plaintiff made 
out a clear title to one-fourth of the tract, to wit: the quarter derived 
under this deed from Evans. James Bryant, the plaintiff’s grantor, 
hau also possession of the south-half of the tract originally belonging to 
Jackson, and occupied it as a part of his tract from 1810 to 1820 with 
a claim of title to it. That claim originated in a purchase from one 
Mortello. It is useless to inquire what the real worth of such a title as 
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this may be—there being no deed or writing — and the only evidence of 
its existence, a mere rumor that such a purchase had been made. Itis 
sufficient, as we think, in the present case, that Bryan had possession 
and claimed the title, and never abandoned the possession. It is suf- 
ficiently obvious, that the occupants of the land for several years before 
the trial were never trespassers. I do not speak of James Morrison, 
who took possession under the title of W. Morrison, or of those who 
succeeded him claiming under the same title. The possession of these 
persons was not at all adverse to the right of Bryant. W. Morrison 
and Guy Bryant had ar’undoubted equitable title to one fourth of the 
tract, that is, the west half of the north end. They had an assignment 
from Johnson Campbell in 1810 of his interest, and although at this 
time there was an outstanding mortgage of the same land to Bryan, I 
think, under the circumstances, there is every reason to believe that 
mortgage was extinguished. It is nearly forty years since its execu- 
tion. It was made with a power of sale, and no sale appears ever to 
have been made. Two years after it was executed, the title (at least 
the equitable title) was passed to Morrison & Bryan for $600, and to 
this transfer J. Bryan was a witness. In the deed made by J. Bryan 
to the plaintiff in 1820, the former only claims 480 acres, clearly con- 
sidering his mortgage as valueless. I mention these circumstances, not 
with a view to pass upon the value of Morrison’s titie in an action of 
ejectment, but merely to show that the entry of Morrison in 1821, and 
of those who entered underhim, may very well be consistent with the 
rights of the plaintiff ‘Their possession was not adverse to his. Their 
title or claim did not necessarily conflict with his. 

The plaintiff was then entitled to recover 480 acres of the tract sued 
for, upon prior possession of his grantor for ten years with a claim of 
right never abandoned. 

The defendant offered a deed from the register of lands, executed in 
1843. The act is silent as to the effect of such a deed. We can only 


‘give it such effect as upon general principles has been heretofore ac- 


corded to similar deeds made by the auditur. The mere production of 
the deed alone did not make out any title. We see no error iu the. in- 
structions of the court in relation to the value and effect of this deed, 

The recovery and judgment were for 640 acres; the judgment must 
be reversed and the cause remanded. 
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REENE PAUL et at. vs. HENRY CHOUTEAU er at. 


1. If land be purchased by one, with the funds of another, and for his benefit, the purchaser 
is a trustee, and if he conveys the land to an innocent purchaser, he will be compelled 
to account for the value of the land, with interest thereon from the sale to the decree. 


ERROR to St. Louis Circuit Court. 


SpaupinG, for appellees. 


I. The decree held Reene Paul accountable as trustee who had violated his trusi, and it was 
tight to make him account for the value of the property held by him in trust, and sold by 
him, at the value for which he sold at the least. 

A trustee is nat at liberty to act or contract for his own benefit in regard to the trust prop- 
erty; and if “he fail in the performance of his duty, or exceed, or prevent the persons with 
which he is interested, he will become responsible: 8 Law Lib., Willison, trustees, p. 167; 
also, page 171—‘“‘whenever the trustees violate their duty, either by fraudulent alienation, or 
in any other manner, they will be guilty of a breach of trust, and a court of equity will come 
pel them to reimburse cestui que trust for any loss sustained?’ Also, p 187-8; Sewin on 
trusts, p. 630, (22 L. Libr.) “In event of breach of duty by trustee, the cestui que trust is 
entitled to file his bill against trrystee—to enforce a compensation for the loss the trust estate 
has sustainec;” p. 634, that if the trustee is guilty of misconduct, and loss follows, he is not 
acquitted, even if he could show that the loss would have happened if he had not acted im- 
properly—and he will not de liable for more than he has actually received, except in casee 
of supine negligence or wilful default: 2 Story’s eq., 21 sec. 714; Ibid, 104, sec. 794; Ibid, 
104, sec. 795, as to compensation: Ibid 228, sec. 960-1-2, &c., as to jurisdiction in cases of 
trust: Ibid 503, sec. 1258; 506, secs, 1261-2-3, as to the violation of trusts—that the profits go 
to cestui que trust: Ibid 508, secs. 1264-5: 2J. & C.’s Rep., 62—where trustee sold land con- 
trary to his duty as trustee, he is answerable for value, not at time of sale, but at time of 
filing bill. 

II. The trust could be proved by oral testimony: 1 J. C. R., 582, 590; 2 Ibid, 495; 4 Ibid, 
J.C. R. 167—parol evidence admissible to prove an absolute deed was intended asa mortgage 
(citing various authorities) 6 J. C. R., 417, to same effect. Cowen & Hill’s notes, part 2, 
page 1488-9; 2 Black. p. 440; 2 Story’s eq., 448, sec. 1201: 1 J. C. R. 582, Boyd vs. McLean 
and wife. This case is on the point, and discusses the doctrine a 1d considers the authorities; 
holds parol proof admissible against the face of the deed, and the answer of the defendant, to 
prove the absolute deed to have been in trust: 1 Watts 163, devise to one who represented to 
testator that he would hold it in trust for use of another. This wasa trust and could be 
proved by parol, &c.: 6 Watts § Serg. 97. 

IIT, But on this record, it does not appear but that the trust was proved by deed or written 
evidence, The decree recites the facts substantiated by evidence, but does not indicate the 
nature of the testimony, and the presumption is, that the court below did right. If there 
‘ was error in the admission of incompetent testimony, the record does not show it, as there 
was no bill of exceptions taken. ; 

IV. The alleged error, that the appellant was interested in the decree to the amount of 
$—— and that execution issued for the whole without making this deduction, shall not, if 
true, vitiate the residue of the decree. No injustice has been done, because, as soon as col- 
tected, complainant was entitled to recover his share back. He had a right te make the de- 
duction and withhold his own share. 
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If he did not do this, which he probably did, then he had a right to demand payment of ix 
immediately. It does not lie in the mouth of a trustee who has alienated trust property in 
violation of his trust and endeavored to keep the whole proceeds for his own individual bene- 
fit, to object, even if the court below had ordered his share to be divided among the cestui 
que trusts. 

V. Itis objected that the defendant’s cestut que trusts, should have filed a cross bill. 

Answer—It is a proceeding in its nature, of partition. The decree nisi, is an admission 
by those defendants, that they were respectively interested in the land and proceeds, as set 
forth in the bill. 

The court has jurisdiction of the matter by the bill, of some of those interested, who have 
the right to have the affair closed up, and it cannot be closed up piece meal; the court has to 
pass on the rights of al!, to do justice to one of them; and, in justice to the trustee, it would 
not proceed to relieve one of the cestui que trusts, without acting on the whole subject mat- 
ter and disposing of the whole affair: 3 Law Lib., Albreat on Partition, p. 97, 98, &c., shows 
that in equity, in proceedings in partition, any one concerned may file the bill, making the 
other parties, and the proper course is to direct a reference to the matter, to ascertain what 
are the estates and interests of the plaintiffs and defendants respectfully, and if it appears that 
they, or some of them, are entitled to the whole, then to order a partition, awarding to the 
rights of all, or such of them as appear to be entitled, dismissing the bill as to those who do 
not appear to have rights. 


Bircu, J., delivered the opinion of the court. 


Auguste Choteau, the ancestor of the plaintiffs, died in the month of 
February, 1829, leaving several children, of whom the defendant mar- 
ried a daughter. On the 18th of January, 1830, the executrix of the 
deceased obtained a judgment and execution against one Calibon, under 
which a certain lot of land in the city of St. Louis was sold, and the 
defendont became the purchaser, for the sum of one hundred dollars, 
being less than half the amount which was due upon the execution, ex- 
clusive of the costs. The bill, by which the present suit was com- 
menced by a portion of the heirs, alleges that, in this purchase, the de- 
fendant acted as agent or trustee for the estate, that he never paid the 
purchase money to the sheriff, an understanding or agreement having 
prevailed whereby the deed from that officer should be made without it, 
and asks specific and general relief. The answer takes issue upon the 
allegations in the bill, and presents, also, the question of equity juris- 
diction, assuming the bill to be true. Upon the latter point, however, 
we do not perceive that any reliance has been placed by the counsel for 
the defendant—as it would seem, indeed, none could be—the proceed- 
ing being in every respect best adapted to the nature and circumstances 
of the case. 

Having reference alone to the points which are presented by the 
record, it is deemed unnecessary to add more to the foregoing state- 
ment, than that as no bill of exceptions appears to have been preserved, 
this court can of course look alone to the recitals of the decree for the 
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facts upon which it was founded. It there appears, that upon a hearing 
of the proofs, and the argument of counsel on both sides, the court was 
of cpinion that the lot of ground in controversy “‘was purchased by the 
defendant, Reene Paul, not for his own benefit, but for the benefit of the 
representatives of said Auguste Choteau, and as trustee for them, and 
with the funds of his estate,”” and the court thereupon decreed, tha‘ as 
the lot in question had been conveyed away by Paul, to an innocent 
purchaser, for value, before the commencement of this suit, he should 
account, as trustee, for its value at the time of its alienation by him, 
together with the interest from the time of sale. 

Although the cases are dissimilar in other essential respects, and the 
point of staleness has not been here even intimated, we deem it not in- 
appropriate to remark that in the case decided at this term, of Taylor 
and others vs. Blair, as guardian for the heirs of Magenis, the defend- 
ants were infants, and appeared before the court under circumstances 
entitled to its protection, in a degree, and for reasons, which are not 
even pretended to exist in this case, where the defendant was living, 
and answered and defended the suit in person. 

It has already been intimated that there is no testimony preserved in 
the record upon which we can be expected to revise the finding of the 
facts upon which the decree complained of was originally predicated, 
to which it is only necessary t» add, that having thus found the defend- 
ant to have been a érustee for the es/ate in the purchase of the lot, the 
decree of the chancellor would have been erroneous, had it stopped 
short of holding accountable for at least its value and interest, reckoning 
at and from the time he sold it. Had it even been predicated upon the 
probably appreciated value of the property at the time of the decree, 
we are unable tu perceive upon what sound principle we could have 
been called upon to interfere—the whole proceeding being in apparent 
disregard of the wishes of the heirs, if not, indeed, in contempt of their 
interests as cestuies que trust. 

The only complaint which is made to the decree which was finally 
rendered upon the confirmed report of the commissioner, is, that as the 
defendant was therein found to be entitled to the sum of $76 40 as the 
distributive share of his wife, the decree should not have included that 
amount in the gross or aggregate sum for which execution was awarded. 

To this it is deemed suffieient to answer, that the defendant having 
been expressly included in the decree, (which adopted the report) as 
entitled to that sum, out of the proceeds of the execution, he had nothing 
to do, and probably did nothing, but execute his receipt to the sheriff 
for that amount, as entitling him, of course, to a corresponding credit 
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upon the execution—so that in any point of view, whether in practice 
or in principle, if there be in this a point at all, it is either too refined 
for our comprehension, or too minute to recur us beyond the maxim 
which disposes of it. De minimus non curat lex. 

The decree appearing, therefore, so far as we can perceive from the 
record, to have been in all things substantially correct and just, is ac- 
cordingly affirmed. 





THOMAS W. PIERCIFIELD AND WIFE et at. vs. AARON SNYDER er at. 


1. When a cause is submitted to the court withont a jury the safer course is for the court to 
declare (as a court) in the first place, what the law of the case is deemed to be, and 
secondly, (asa jury) to find the issue of fact accordingly. 


2. Exception must be taken to the opinion of the court, at the time it is delivered, to secure 
its review in the supreme court. 


APPEAL from Cape Girardeau Circuit Court. 


, 


Po.x, for appellees. 


1. The bill of exceptions does not show that appellants ever excepted to the decision of 
the courton any qnestion of law arising upon the trial of the case, 

2. The bill of exceptions shows that the evidence in the case was produced to the court 
sitting as a jury, and in that capacity it devolved upon the court to pass upon the effect to 
which the evidence was entitled. It also appears that “‘the defendant prayed the opinion of 
the court”? (sitting in this capacity) “if there was sufficient testimony to prove a delivery, 
&c.” Thus the effect and weight of testimony was left to the court. And the court pro- 
nounced upon its weight and effect. In such case this court will not reverse the judgment of 
the court below, merely because it may be of opinion that the circuit judge did not give 
sufficient weight to the testimony offered as to the delivery of the slaves. It is the province 
of a jury, and equally so, of a court sitting as a jury to pass upon the weight and effect of 
evidence. In short there was no question of law passed upon by the court at the trial. 

3. As there was in this case no deed of the siaves in question, proved or acknowledged and 
recorded, the plaintiffs, in order to recover were compelled to show a transfer of the posses- 
sion from the doner to the donees—that the donees after the gift, took and held the possessiog 
of the slaves. Whether the donces so had possession was a question submitted at the trial 
to the court as a jury upon the facts in proof. And the finding of the eourt upon it is con. 
elusive. And it was unexcepted to. 

Code of 1825, p. 745, sec. 31-32—6 Mo. Rep., 326, Yarnell vs. Yarnell. 

4. The court below committed no error in refusing to set aside the non-suit. The non- 
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suit ought not to have been set aside if no error wascommitted by the court on any question 
of law. And I have attempted to show above that the circuit court committed no error in 
matter of law. 


Bircu, J., delivered the opinion of the court. 


This action was trover, for certain slaves, and was submitted to the 
court without a jury. The testimony was conflicting, as well respect- 
ing the delivery of the negroes to the plaintiffs’ wives by their father, 
and other facts in the case, as in reference to the cred'bility of the ma- 
terial witness for the plaintiffs. A portion of it had relation to an un- 
recorded deed of the gift, alleged to have been made by the father to his 
said daughters, but taken back and destroyed by him before they were 
either married or of age. The bill of exceptions then shows that after 
the conclusion of the testimony, ‘‘the defendant prayed the opinion of 
the court, if there was sufficient testimony to prove a delivery, so as to 
dispense with the proof or acknowledgment and recording of the deed,”’ 
and if “‘by reason of said deed the plaintiffs acquired any title to the 
slaves;”’ and that the court having “thereupon decided that there was 
not sufficient testimony to prove a delivery of said slaves to plaintiffs’ 
wives, and that they acquired no title to them under the deed, because 
it had not been proven, acknowledged and recorded within eight months 
after the date thereof, the plaintiffs suffered a non-suit, and by leave 
of the court moved to set it aside.”? Assigning therefor the usual 
reasons. 


No exception having been taken to the opinion of the court at the 
time it was delivered, it is unnecessary to remark further upon the con- 
fusion which not unfrequently ensues from the virtual finding of a ver- 
dict (by the court) upon the law ang the facts of the case combined, 
than to add that} the more perspicuous, and hence the safe course is, 
for the court to declare, (as a court, ) in the first place, what the law of 
the case is deemed to be, and secondly, (asa jury,) to find the issues 
of facts accordingly. 


This court canthereby, at once perceive whether the error com- 
plained of should be reviewed in reference to the exposition of the law 
or the finding of the facts, and pass upon it the more strictly or con- 
fidingly, accordingly. Previous decisions being full enough as well to 
illustrate the distinction alluded to, as to render apparent the advantage 
and necessity of having them properly presented upon the record, there 
need be added in this cause nothing beyond the affirmance of the judg- 
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ment below, on the ground, alone, that no such exception appears to 
have been taken to the opinion of that tribunal as to entitle it to be re- 
viewed here. 





MORGAN WRIGHT vs. JOHANNA M. RUTGERS et. al. 


1. A confirmation under the act of 1836, to the original claimant and his legal representatives, 
enured by way of estoppel, to his assignee. Stoddard vs. Chambers, 2 Howard 284. 


2. To bring a case within the second section of the act of 1836, so as to award a confirmation, 
the opposing location must be shown to have been made, “under a law of the United Sates.’ 
Stoddard vs. Chambers, 2 Howard 284. 


3. The holders of a New Madrid certificate had a right to locate it only on “public lands which 
had been authorized to be sold.” If it was located on lands which were reserved from sale 
at the time of issuing the patent, the patent is void. Ib. 


4, There was no reservation from sale of the land claimed under a French or Spanish title be- 
tween the 26th of May, 1829, and the 9th July, 1832. A location under a New Madrid cer- 
tificate, upon any land claimed under a French or Spanish title, not otherwise reserved, made 
in this interval, would have been good. Ib. 


5. If two patents be issued by the United States for the same land, and the first in date be obtain- 
ed fradulently or against law, it does not carry the legal title. Ib. 


6. A patent is a mere ministerial act, and if it be issued for lands reserved from sale by law, it is 
void. Ib. 


APPEAL from Lincoln Circuit Court. 


STATEMENT OF THE CASE. 


On the 5th of September, 1845, Johanna Maria Rutgers, Sarah Johanna Rutgers, Maria Jere- 
mina Provauschere, John, alias, Jan Kesselrus and Aruendina Wilhelmeni Kesselrus, his wife, de- 
clared in ejectment against Morgan Wright for a tract of land in the county of Lincoln, W. half 
section 15, township 48, range 1, west part survey 7056 arpents confirmed to Wm. Dunn or legal 
representatives. 

April 27th, 1845, defendant appeared and plead not guilty (additional plea filed.) 

28th April, 1846, cause tried by jury and verdict and judgment for the plaintiffs. 

The plaintiff °s evidence on the trial was as follows : 

1st. The plaintiffs are the heirs of Arend Rutgers. 

2nd. They held all the title under the confirmation to Dunn or his legal representatives, of 
survey 3005, containing 6256 arpents—granted by Delassus, 18th of June, 1802, which grant with 
the surveys was filed with the recorder, April 22nd, 1808, confirmed by act of July 4th, 1836. 
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3rd. The premises in dispute were embraced within said confirmation. 


4th. Defendant was in possession at commencement of this suit, receiving the monthly value 
of the premises $2 00 


Defendant’s evidence: 

1st. That defendant had all the title to the premises in dispute created by New Madrid loca- 
tion, in favor of Robert Quimby, which was patented to Robert Quimby, 6th December, 1822, 

2nd. Defendant offered to prove, that he had been in peaceable adverse possession since 1818. 
To which the court sustained the plaintiff’s objections and defendant excepted to the court’s de- 
cision. This was all the evidence. The court on plaintiffs motion instructed the jury that the 
plaintiff ’s title was better than defendant’s. 

The court further instructed the jury that if Dunn’s claim was filed with the recorder, April 
22nd, 1808, and was confirmed by the act of July 1836, and the right to the claim had vested in 
the plaintiff’s before this suit, they should find for the plaintiff’s. To which defendant excepted. 

Defendant’s motion for a new trial was overruled by the court, and exception taken. 


Courter, for plaintiff in error. — 


On the question as to which is the better of these two titles, it is respectfully submitted, that 
the title under the patent is the better title. There is no particular charm in a grant made by 
act of Congress which would enable it to prevail were an older grant made by the proper minis- 
terial officers, acting in the name, and by the authority of the same government. 

Both Congress and the President in such case profess to act in the name of and by authority of 
the United States, and to grant to individuals, lands which are the property of the United States; 
and if both act within the scope of their authority, they are equally competant to grant, and 
therefore the oldest grant must prevail against the younger. This is a plain principle of law, 
and it is not necessary to refer to authorities. But the act of Congress itself, under which the 
plaintiff ’s claim title, says, that confirmations by virtue of that act shall not prevail against titles 
previously acquired from the government by virtue of locations or sales made under any law of 
the United States. The act of July 4th, 1836, by its first section confirms the claims embraced ip 
the first class of the commissioner’s report. The second section of said act provides “That if it 
should be found that any tract confirmed or any part thereof, had been previously located by any 
other person or persons under any law of the United States, or had been surveyed or sold by the 
United States, that act should confer no title to such lands in opposition to the rights acquired by 
such location or purchase.” See the act of July 4th, 1836, laws of United States, vol.— page—. 
This would seem to be conclusive in this case, and to show that Congress in the very act of con- 
firming plaintiff’s claim, had an especial eye to such titles as that held by the defendant in this 
case, and intended to protect such titles as his, from the operation of the confirming act. I am 
aware that a decision has been made by the supreme court of the United States, which it is sup- 
posed by some will settle such cases as the present, adversely to the side I represent here. 1 
allude to the case of Stoddard et. al. vs. Chambers, reported in vol. 2, Howard’s Rep., page 284. 
This appeal was taken to this court at a time when that decision was known to have been made ; 
but at the same time it was known that the case had again gone to the supreme court, and it was 
confidently believed by most members of the bar, that on re-argument the decision would not be 
adhered to. I am aware also, that it is reported, and probably with truth, that at the last term of 
the supreme court the same decision was re-affirmed. If this court should consider that decision 
as settling definitely the construction of the act of 4th July, 1836, I respectfully suggest that the 
case now before the court, is not in all respects like the case of Stoddard vs. Chambers. In that 
ease the patent under which the defendant claimed, did not issue until the 16th July, 1832. 

The court in that case held that the patent issued at that time was void, because the land was 
reserved from sale by the act of July 9th, 1832, and continued so reserved until the confirmation 
to Stoddard by the act of July 4th, 1836. The court in that case say, that there was an interval 
of time, to wit : from the 26th May, 1829, to the 9th July, 1832, during which these claims were 
not reserved from sale, and a patent issued during that time would have been good. In the case 
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now before the court, the patent under which the defendant claimed issued in 1822. If then, 
our patent was void at the time it issued, because the title was not fully in the United States, 
there being an individual Spanish claim to the land not finally disposed of, when, on the 26th 
May, 1829, all further reservation of the Spanish claim was at an end, and the title fully vested 
in the United States, with power to grant; then the previous grant became valid and effectual. It 
is like the case of an individual granting lands by an absolute conveyance in fee simple, ata 
time when the legal title is not vested in him, if he subsequently acquired the legal title, such 
title enures to the benefit of his grantee. 

There is another question presented by the record, to wit: the statute of limitations. This 
question was raised by the offer of the defendant to show a peaceable adverse possession for more 
than twenty years before the bringing of the suit, to wit: since 1818, which was objected to, and 
the objection sustained by the court. If the act of 1836 is the origin of the plaintiff’s title, then 
I admit that this plea would not avail. But if it is a valid Spanish claim, conveying the title 
from the date of the Spanish grant, then I submit that they should have commenced their suit at 
an earlier day, and, that not having done so, twenty years peaceable possession is sufficient to 
defeat their suit. 


Weris & Grover, attorneys for defendants in error. 


We insist that the land in controversy in this case was not subject to the location of the New 
Madrid certificate of Robert Quimby. But was reserved at the time of said location, for the 
benefit of Wm. Dunn, his heirs or assigns, the confirmees under the act of July 4th, 1836. That 
the said location and patent to Robert Quimby was void; and that the title being in the United 
States till the confirmation to the plaintiffs. The defendant’s adverse possession conferred no 
right or title upon him. 


Naprtos, J., delivered the opinion of the court. 


Per curiam. This judgment must be affirmed. It falls within the 
construction of the act of July 4th, 1836, given in the case of Stoddard 
vs. Chambers (2 Howard 284,) and subsequent decisions of that court. 





HARVY AND WIFE vs. CHOUTEAU. 


1, An unattested will may be set up and republished by a codicil, not physically annexed to 
the will, bu: which is attested by a sufficient number of witnesses required by law to 
prove awill. The codicil is a part of the will brings it down to the date of the coaicil, 
making the will speak of that date, unless a contrary intention appears. 


2. A copy of a codicil executed in Louisiana, and which by the laws of that State is re. 
quired to be kept in the office of a notary public, a copy only being attainable, is ad- 
missible evidence before the probate court. 
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APPEAL from St. Louis Circuit Court. 


Spatpinc & Sueptey, for appellant. 


I. The will was not sufficiently proved; it was not present, and seen by the witnesses 
when ‘they testified, though their depositions were taken in the neighbourhood of the original 
olographic will. It was in duplicate as was said, and only one is produced; suppose they did 
notagree. Both should have been produced and opened here; but such was not the fact. 

II. The codicil was not sufficiently and legally produced, It was not shown to the wit- 
nesses nor present, though nothing prevented its production. They could not as subscribing 
witnesses, prove it, when it was exhibited to them it being in existence. Rev. C., p. 1081, 
sec. 18, shows that the original instrument must go with the commission to be exhibited to 
the witnesses. j 

3 vol. Stark. Ev., 1682—“to prove a demise of lands, 2.ccording to the forms presented by 
statute, it is necessary, in the first place, to produce the will itself, &c.” 

1 Williams Ex., 188—a will is proved in common form when the executor presents it be- 
fore the judge, &c , showing that it must be present. 

Ros. Ev., 72—“in order to prove a devise of lands, the will itself must be produced; and 
exemplification or probate of the will is not evidence. Bullion’s Nist Pri, 246. 

1 Phil. Ev., 496—“the best proof of the contents of a will is the will itself; and exempli- 
fication or probrate is not evidence.” 

1 vol. Stark. Ev., 327-8—“the proof of a deed, §c., if by witnesses the instrument must 
be produced, or be proved to have been lost, &c.’? (sec. 137-8 state that the original instru- 
ment must be produced, if possible. ) 

The probate of a will is only a formal proof of the due execution of the same, according 
to the common law rules of evidence, and these rules require the production of the original, 
if it be in existence. Statute on wills, secs. 20. 21, 28, show that the common law strict- 
ness, at least, was required. 

IIT. The will proper (called olographic, because written throughout in the hand-writing of 
the testator) had no attesting witnesses, and was, and is, therefore, by the law inoperative, 
Rev. Code, 1078. 

IV. If the codicil is duly proven to have been properly executed, and with the legal number of 
attesting witnesses, yet, this does not set up and establish a previous, unattested will, which 
is not present at the execution of the codicil. 1 Powell on devises, 105; 5, 6,7, 8, 9, 10, 
note—2 Vernon, 597, Attorney General vs. Barnes; Cow. Rep., 384; 1 Shower, 69, Lea vs. 
Sibbs, page 88, opinion of court given against the will. 

The above authorities ure directly un the point: 

The following cases of codicils attested, written on the same paper as the unattested wills, 
and held to be suilicient execution of wiils. The wills were of course present at the execu- 
tion of the codicils. 12 J. B. Moore. 2; Guest vs. Wiliersy, 3 Bing., 614, (13 Eng. Com, 
law, 72;) 2 Bing., 429; isthe same case as last above; 3 Bing., 614 is (iuest vs. Willersy; | 
Burr, 549; 3 Burr, 1775, tbe whole will must be present in the room at the time of execu- 
tion. 16 Vesey, 167; 4 Dessaus, 305; 1 Cramp. & M. 42. 
ain the above cases the original unattested will was present, and as it were, a part of the same 
instrument, afterwards written on the same paper and properly attested by the requisite num- 
ber of witnesses. 

1 Adolph & El., 423 (28, E.C, L. R., 111, 379,) Willeston vs. Robbins. In this case the 
note states the doctrine that an attested codicil will set off an unattested will; but the court 
does not decide any such point, nor was it before them. {n the argument, one judge insists 
in his opinion, that such attested codicil would set up an attested will. 
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1 Powell on devises, 94 (19 Law Libr,) The whole will must be present in the room at 
the time of execution. 

V. The decisions of the supreme court of the State of Missouri, do not cover this case, 
nor touch upon it. 

3 Mo., 507, Graham et al. vs. O'Fallon, Ex’r, &c —that probate can be made of a copy; and 
the best evidence must be produced in case of lost will, &c., applying the general com, law 
ules of evidence. 4 Mo., 601, Graham et al. vs. O'Fallon, Ex’r, &c. 

These decisions only assert that in the case of a lost will, no statutory provisions existed, 
and therefore the jurisdiction of probate court would be exercised according to the general 
common law principles of evidence, in the absence of any enactment. 

VI. To set up an unattested will by a subsequent executed and attested codicil, is against 
the intent and spirit of our statute on wills. That requires three things: 

Ist. That the will shall be in writing, $<. . 

2nd. That it shall be signed hy testator, with his own hand or hand of another in the pre- 
sence of witnesses. 

3rd. That wills shall be attested by two or more witnesses, subscribing their names in tes 
tator’s presence. 

1. The doctrine contended for by the appellee, dispenses with the third requirement of the 
statute; for in the present case the will was not present when the codicil was executed, but at 
a distant place. 

2. Such a probate goes beyond the statute, which is strict for wise reasons, and its strictness 
ought not to have relaxed. If Dertrehan’s will had been present, his mind would have been re- 
freshed, as to its contents, and he would have probably altered or modified it. 

’ How can it be one instrument and executed as such, when one portion of it was executed years 
ago, and is a thousand miles distant, when the residue is written now, and signed here? Ac- 
cording to the spirit of our act, a totally separate and distinct instrument, made at a previous 
time, cannot, by a reference to it in another instrument executed afterwards at a distance be in- 
corporated, so as to make it united as if originally executed in conformity to law. Certain mat- 
ters, even by reference, be, as it were, a part of a will, viz: matters of description, of idiocity, 
&c., &c.; but the operative words which make the instrument a will, cannot be, without violating 
our statute. 

3. One use of the subscribing witness is, to prove the sanity of the testator. 1st section of 
act on wills; 7 Mo. R. 589, Withington et. al. vs. Withington, p. 592; 1 Powell, 81, 82 and 95. 

What evidence of sanity is there, meeting the requisitions of our law which requires two wit- 
nesses to the fact. Perhaps he made the olographic will when not of sound and disposing mind. 
Suppose he did, and deposited it in duplicate, at a distance from him; and that when during his 
last sickness, his mind was restored, he made the codicil, referring to the will, from the dim 
recollections of his hallucinations, as containing in part what he would wish to be his final dis- 
position of his estate. 

If the construction contended for, is to be put upon the statute, its requirements can be com- 
pletely evaded. Aman may make his unattested will, and, as in this case, leave it at a dis- 
tance. He may then years afterwards, sign an attested paper, containing merely a reference to 
the other paper as his will: that is, the whole of what is properly the will—the final disposition 
of his estate, may be made and completed without conforming to the law. Without those guards 
and securities, which the law has thrown around the making of it, to protect fraud, deception, 
and undue influence, and to establish sanity and identity; and then, if the formal part and con- 
elusion of it, to wit: “In testimony whereof I have hereunto subscribed, &c,” he acknowledged 
and signed before witnesses, who can prove sanity then and there, the whole is a valid will. 


Suppose Destrahan was insane at the time he wrote the olographic will, and deposited it, as, 
indeed, certain provisions therein seem almost to indicate. Is it the will of Destrahan, because 


: he referred to it as his will on his death-bed ? 


The form of examination of wills is to be fully required in all cases. They are provided to 
protect, even at a time, when generally every possible safeguard and precaution should be thrown 
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around them. The testator is often helpless and feeble in body and mind; easily deceived and in- 
fluenced; extremely liable to imposition from the cupidity of those about him; not unfrequently 
agitated by the terms of approaching death. It is a man so circumstanced that the law contem- 
plates in its formalities of executing a will. Itis an instrument, which it is not necessary that 
he should make, as the law has made ample provisions as to his successors in the ownership; in 
fact wiser than are generally made by testators. Yet some are permitted to make their own law 
in this behalf, provided they do it in the mode pointed out. 

4. The subscribing witness is also to prove the identity of the testator; and yet, in this case he 
knows nothing as to whether he is the same man that executed the olographic will. He knows 
he made another instrument, but knows nothing of the will proper. He must subscribe to it in 
the presence of the testator, and yet he never saw it. 

5. He must sign or witness by law in the testator’s presence, also that there may be no mistake 
as to the instrument executed; for he attested it as a lost will, the testator being then present, 
and saying so, and seeing what is done. In this case the will was not there. The testator did 
not see the paper present and declared to the witness present, that it was his will, and see tiem 
attest. On the contrary, they merely attested his declaration, that he had once made a will. 
The statute does not authorize witnesses to attest an admission that there is a will, but to attest 
the will itself. The act requires the identity of the instrument to be established by two wit- 
nesses signed thereto, the testator present, acknowledging it as his will and seeing it. But here, 
there is not one witness such as the law requires. Nobody saw the testator sign. Nobody sign- 
ed as attesting witness. 

6. This mode of construing our statute is most loose and dangerous. It must apply to all 
eases, and when we generalize it, it is alarming, as well as most inconvenient. The formal will, 
execuled according to law is more likely to be a better cons:dered instrument than one written 
by testator without any such form. And then, it is much more likely not to contain the real in- 
= of the testator, if it may be thus informally executed at another and distant time and 
place. 


GamsLe & Bares, for respondents. 


I. The codicil was well, and sufficiently proved. 

II. The codicil, [which is itself a will, R. C., Tit. Wills, secion 50 5 1 Wms. on Exrs. 7-8-9,] 
earried along with it the olographic will, as a component part of the last will and testament of 
the deceased. 

III. But if it be supposed, that the olographic will, in technical strictness, is not a component 
part of the last will of the testator, still, the codicil, being well proved, sets it up and makes it 
available, as it would any other document referred to in the proved will, identified and authenti- 
eated, as containing a declaration of the testator’s will and pleasure—his dying wishes. 

I. The Rev. Code, 1845, Tit. Wills, directs the mode of probate generally. It supposes that 
the original writing will be produced in all cases, whether the suit be taken before the court or 
elerk, or by commission sent out for that purpose. It makes no provision for extraordinary 
eases, as, where the will is lost or embezzled, or destroyed, in whole or in part. It provides no 
method of proving by copy ; a proving the contents by memory of witness ; or, a proving part of 
the contents, when the witness cannot remember the whole. Upon all these points, there is no 
statute law. 

The statute rule is good and wise in all ordinary cases, where the will is made here in Mis- 
souri, and the original writing can be produced. But it is not the only rule, as has been often 
determined in this court. In the matter of probate of wills, as in the proof of ail other facts, 
itis the doctrine of this cowt, that the best evidence in the power of the party, under the cir- 
eumstances, must be produced. I. Graham et. al. vs. O'Fallon, Exr., of Mullanphy, 3 Mo. R. 
807, this court adjudged that the last will might be proved by copy, or the contents by oral tes» 
earey- The same case wus again before this court, 4 M. R., 338, aud the same principle sance 

ned. 
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Again, for the third time, the same case was before this court, the same principle again sane- 
tioned, 4 Mo. R. 601; and that one witness was sufficient to prove the contents of the last will. 
And the will disposing of millions of dollars worth of property, was admitted to probate on 
such testimony. 

It is adjudged by this court, 4 Mo. R. 211, that probate be granted of part of a will, so much 
as can be proved. See Jackson vs. Jackson. 

Again, in Dickey et. al. vs. Malichi, 6 Mo. R. 177, (184,) probate may be granted to so much 
@f a will as can be proved, and one witness is sufficient to prove it. 

Thus, it is plain, that this court while it considers the statutory rule obligatory in all cases to 
which it applies ; considers, also, that it does not apply toall cases. We depart from the re- 
stricted letter of the statute, in pursuit of substantial justice—not an ideal notion of abstract 
equity, but substantial legal justice, conformable to the general code of law recognized and 
habitually admitted in this court. We acknowledge the right to make a will, as the main ob- 
ject of the law ; and when it clearly appears that a will was made, and it is proved by lawful 
testimony, what that will is, we set it up and give it the sanction of law. 

In this case, the codicil, though attested by four witnesses, was a notarial act. By the law of 
Louisiana, it could not be had by a private party nor by the judge of probate here. That the 
party tried to get it, and could not, is proved upon this record. When it is proved upon com- 
mission, the statute requires it to be fi:st exhibited to the judge, and by him attached and sent 
out with the commission. The probate judge did the best he could: he aitached to the commis- 
sion and sent out for proof, the best thing and the only thing he could get; the material copy. And 
so it is plan, that the proof of the copy, was the best evidence in the power of the pariy. 

II. A codicil is nothing more nor less than a will, a little will, made in reference to some 
fomer will, and commonly designed to enlarge, limit or mod:fy the former. R. C., Tit. Wills, 
sec. 50 ; Wms. on Exrs. p. 7-8-9. 

Publication by a testator sets up and constitutes a document, a will: publication of a codicil 
which referrs to a former will is a repubiication of such former will. 1 Wms. on Exrs. 104-8-9. 

Lei it be borne in mind that this olographic will, was, at the testatoi’s domicil in Louisiana, a 
jegal, genuine, sufficient will; and that it was reasonable and right for him to refer to it and treat 
itas such. Still, it is admitted that the olographic will cannot be set up here, independently und 
separaiely, as the will of Destrehan. But it is insisted that it is set up and made available, as 
parcel of the last will and testament of Desireiian, by being referred to, re-published, re-affirmed 
and insisted on by the testator, in his codicil, wiici is executed and proved according to the 
forms and principles of our law, as administered in this court. 

The codicil contains no export, independant matier ; it has no useful or practical existence, but 
in reference to and in connexion with the original will. Its only expressed design is to modify 
and conform to the personal wishes and opinions of the testatoi—the provisions of the original. 
To set up the codicil alone, therefore, would be a mere mockery of the dead man’s known wishes, 
and would exhibit the law as ingeniously trifling with words and phrases ; but heedless of ike 

‘plain sense and substantial justice of the matter to be determined. 

It is objected that the instruments are not physicaliy connected, and that, therefore, that the 
second cannot establish the first. I answer, that the mere corporal annexation of the papers, 
by sealing, serving or pinning, without internal reference, would be very inferior and dcubiful 
evidence of the true intent and meaning of the testaior ; and would be subject to be wholly des- 
troyed, by a bare severance, which design or accident might easily accomplish. But the moral 
and mental connection, the intellectual conneciion, or rather, unity of the two papers, can never 
be subject to doubt or question, as long as the cod.cil remains. And that is almost indestructa- 
ble. It was a record at first, being a notarial ac.—‘hen provated as a will in Lou.siaa.—after- 
wards proved here, according to the forms of our liw. 

It is objected that the will was not present whcn th: codicil was made, and cases are cited to 


show that when a will is written on separate shea.s, ..1 the facts must be present to be executed 
end atiested 

I may not understand this: if I do, it is already iu part answeved. To further answer: 
4. ‘Tuose cases refer to one entire instrumeéni thoovh wriiieu ‘on ‘different pieces of papes,’ 
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all they mean is that the whole instrument and not a part of it shall be executed and attested, 

2. Those cases though they require the presence of all the parts, do not require that they be 
seen, read and understood, then and there, by either the testator or the witness. It will suffice 
if they be on the table or inthe room. And though not seen, their presence may be presumed 
from circumstances ! ! 

I forbear all further answer to this objection, not supposing that any one seriously believes 
that a codicil cannot be legally made without the actual physical presence of the original will. 
It seems to me to deny that the olographic will is part of the last will and testament of Mr. 
Destrehan, is to deny his right to make a will. Its identity is not disputed ; but if it were, it is 
fully proved—referred to unmistakably in the codicil ; probated in Louisiana, and verified here 
by Henry Chouteau’s deposition. 

III. If it were possible to doubt the second, surely it will be conceded that a man may, in 
making his will—and a codicil is a will, so refer to adocument book or paper, which is not 
by itselfin the form of a will, as to make it neccessary, in order to effectuate the undisputed 
will, to have recourse to the document, bovk or paper, and adopt its terms and conditions. 

Surely a man may devise a tract of land to his children, to be held severally by them in 
snch quantities and proportions as are marked upon asheet which he has made and deposited 
with a friend for safe keeping. 


Ryanp, J., delivered the opinion of the court. 


From the record, in this case, it appears that, Nicholas Noel Des- 
trehan died at his domicil in the parish of Jefferson in the State of 
Louisiana about the 16th day of June, 1848, having made his olographic 
will in duplicate, having also made his codicil. 

The olographic will is thus called because it is written, entirely in 
the handwriting of the testator—this will was without any subscribing 
witness—one of the duplicates was incloxed, carefully enveloped, sealed 
and marked as the olographic will of said Destrehan, and forwarded by 
him to Mr. Henry Choteau of St. Louis. The other was carefully 
marked and sealed and deposited with Mr. Gaston Villars, the neighbor 
of the testator; the codicil was a notarial act, taken down in writing by 
Lawrence Richard Kenny, a notary public of the parish of Jefferson, in 
which the testator lived and died in the State of Louisiana. 

This codicil was written down from the words dictated to the said 
Kenny as notary, by the said testator; the said Kenny writing as the 
words fell from the testator; it was signed by the testator and witnessed 
by Fergus Gardere, A. Villars, G. Villars, and L. R. Kenny, notary 
public—four witnesses. It begins by stating “I have made an olo- 
graphic will, which is made in duplicate, one of which has been placed 
in the hands of Henry Chouteau, of St. Louis, in the State of Missouri, 
and the other ceposited in the hands of Mrs. Gaston Villars, of the par- 
ish of Jefferson, one of my executors appointed by said will; I now de- 
elare it to be my last will, that the donation I have made to my son, 
Peter Nicholas Destrehan, of the share of my estate beyond his leigiti- 
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inate share, shall in case my said son should come within the limits of 


the State of Louisiana before his attaining the age of twenty-one years, 
I then give and desire in such case the donation or extra share of my 
estate devised to him, by my said olographiec will, to the State of Loui- 
siana, it being my wish and desire, that my said son, Peter Nicholas 
Destrelan, shali not come within the limits of Louisiana until he shall 
uttain the age of twenty-one years, under the penalty of forfeiting ip 
favor of the State of Louisiana, as aforesaid, that portion of my estate 
devised to him as aforesaid.”” Thus the said Nicholas Noel Destre- 
han dictated the aforesaid codicil to this said olographic will, to me, 
notary, in the presence of fergus Gardere, Adolphe Villars and Gaston 
Villars, of this parish, of lawful age, witnesses expressly called by me, 
notary, to act as such; and having read the said codicil to the said tes- 
tator in the presence of the said witnesses and in an audible and intel- 
ligible voice, the said testator declared, that he understood the same 
perfectly well, and that he persisted therein—in witness whereof the 
said Destrehan has signed these presents in the presence of said wit- 
nesses and me notary, at liis residence, in this parish the day and year 
aforesaid, and the said witnesses and the notary have signed the same, 
done without interruption or turning aside to other acts, parish of Jef- 
ferson, Louisiana, the day and year aforesaid, original signed—Dester- 
han, Maincre, Fergus Gardere, Adolphe Villars, G. Villars, L. R. 
Kenny, notary public. 

This will and codicil were admitted to probate in the State of Loui- 
siana. By the laws of the State of Louisiana the original codicil being 
a notorial act, becomes deposited in the notary’s office and forms a part 
of his notorial records, and as such, the notary is bound to keep the 
original, and is not by law permitted to give it to any one. A copy, 
therefore, can only be obtained. 

Upon learning the death of Mr. Destrehan, Henry Chouteau, pro- 
duced the package, inclosing the will, with the original memorandum 
in writing of the testator, with the seals unbroken before the probate 
court and which was opened in the presence of the said probate court. 
A duly certified copy of the codicil, together with the olographic will 
was produced in the probate court of St. Louis county; a dedimus po- 
testatum was issued accompanied by a copy of the codicil to the State 
of Louisiana, and the same was proved by the witnesses who signed the 
original codicil. . 

The probate court rejected the olographic will and codicil, and would 
not suffer them to be probated. Henry Choteau, the executor, .ap- 
pealed to the pirat court, and that court decided that said ccdieil and 
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olographic will were duly proved and that both ought to be admitted to 
probate as the last will and testament of Nicholas Noel Destrehan; to 
this decision of the circuit court Harvey and wife excepted, and moved 
the court to set aside the judgment and grant them a re-hearing, which 
motion was overruled and Harvey and wife bring the case here by ap- 
peal. 

From the above statement it will be seen, that the important questions 
are, will the proof of this codicil establish the will? , Can an unattested 
will be set up and republished by a codicil not physically annexed to 
the will, but which is attested by a sufficient number of witnesses re- 
quired by law to provea will? . 

These are questions of weighty import and have demanded our patient 
consideration. 

In the case of Brownell and wife vs. De Wolf, 2 Mason, 494; Mr. Jus- 
tice Story, speaking of the effects of a codicil upon a previous will, 
says: “Upon this question, after the decisions which have been made, 
whatever may have been my original doubts if the question were new, 
I feel myself bound to declare that the subsequent codicil does not 
amount to a republication of the original will, so as to pass, the real es- 
tate, purchased in the intermediate period.”” It was expressly adjudged 
in the case of Acherly vs. Vernon, (Con. Rep, 381) more than a cen- 
tury ago, by Lord Mansfield, that the signing and publishing of a codicil 
Ly the testator, in the presence of three witnesses, was a re-publication 
of his will, and both together made but one will; and his decree was af- 
firmed by the House of Lords.” 

“This decision appears to have been contrary to some previous au- 
thorities, but it was expressly recognized and acted upon by the master 
of the Rolls in the case of Potter vs. Potter,” (1 Vez. 438.) 

In Barnes vs. Crowe, (1 Vez. p. 486) the Lords Commissioners upon 
examination of all the cases considered, Acherly vs. Vernon, a decisive 
authority, and in Piggott vs. Waller (7 Vez., 98) Sir William Grant, 
after the fullest deliberation, held the doctrine, whatever might have 
been its original difficulty, now incontrovertible.” 

Justice Washington in the case of lessee of Musser vs. Every, says, a 
codicil amounts to a re-publication of the original will, and there can 
be no doubt, but that the register having received probate of the will, 
may afterwards receive probate of the codicil—3 Wash. C.C. Rep. 482. 
In the case of Movers vs. White, 6 John. Chan. Rep., 375, the codicil 
was endorsed and written on the back of the will. Chancellor Kent 
says, ‘I see no reason why the codicil, executed with ell the solemni+ 
ties required by the statute, was not a re-publication of the will, so as to 
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give effect to the devise to the parties to this suit, equally as if they had 
been expressly mentioned in the codicil.” 

In the case of Van Cortland vs. Kip, 1 Hill 598, Justice Cowin said, 
“it seems to me, that at this day it would be a violation of all reliable 
authority to deny, that a codicil duly attested to pass real estate, would, 
per se, whether it relate to real or personal property, operate as a re- 
publication of a devise, unless the testator declare, that he does not in- 
tend the codicil to have that effect; he states, that the authority of the 
Attorney General vs. Downing, (Arnbeler, 571) was expressly repudi- 
ated in Barnes vs. Crowe, on a consideration of all the previous cases. 
To doubt upon the question at this day, would be to violate all rules for 
determining the force of judicial authorities.” In the case of Goorich 
vs. Meredith, Lord Ellenborough, C. J., said, ‘as to the question, ‘what 
the effect of a codicil is,’ that has been settled in a series of cases, be- 
ginning with Acherly vs. Vernon down to Barnes vs. Crowe, and lastly, 
in a more recent case of Piggot vs. Moller. 

“The effect of all these cases is to give an operation to the codicil 
per se and independently of any intention so as to bring down the will 
to the date of the codicil—making the will speak of that date, unless in- 
deed, a contrary intention be shown, in which case, it will repel that 
effect. The codicil draws the will down to its own date, in the very 
terms of the will, and makes it operate as if it had been then executed 


in those terms.” 
In these cases the codicil was attached to the will, or wrapped up in 


the same envelope. In the case before us the codicil was made at a 
subsequent day, the olographic will had been written in duplicate, 
months before, and one of the duplicates was in St. Louis, in a different 
State, the other at Gaston Villar’s residence; neither was present at the 
making of the codicil, nor did the witnesses to the codicil see the olo- 
graphic will at the time they attested the codicil—the authorities, there- 
fore, are said not to bear upon the case now before us. 

Let us now examine this matter: if the codicil refers to the olo- 
graphic: will by its terms, by mentioning the manner it was made, (viz. ) 
in duplicate—by naming the depositories of these’ duplicates—Henry 
Chouteau of St. Louis, and Garton Villars of the Parish in which the 
testator was an inhabitant, does not such evidence bear as strong evi- 
dence, showing which will was meant, which will was in the mind of 
the testator. as if the codicil had been annexed and pinned to the very 
sheet of paper on which the will had been written? 

In the case of Barnes vs. Cowe aboye cited, Lord, commissioner, 
Eyre, said “the testator had inseparably annexed codi::/ to the will, 
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not by a wafer or wrapper, but by internal annexation.”’ I cannot see, 
why the reference, to the olographic will in the case before us, men- 
tioned in the codicil, is not as strong and as satisfactory as physical an- 
nexation. 

In the case of Beal vs. Cunningham 3. B. Monroe Rep. 390, the 
court of appeals of Kentucky, decided, ‘that a codicil is a part of the 
will to which it is attached, or refers, and must be taken and construed 
together as one will—‘‘one testament.” 

Here thei is a very respectable authority, that ‘treference” is suffi- 
cient. I confess I see no good reason why it should not be. In cases 
like the present, the question of identity may sometimes arise. “Is this 
the will referred to?’ But this can always be settled by the facts in 
proof. 

I am therefore free to declare, that Ican see no legitimate reason, why 
a properly attested codicil may not draw down to it, a previous made 
though unattested will, to which the codicil refers, upon its face, though 
not annexed by wafers or any other mode physically. 

In the case before us the codicil) states, that the testator had made his 
olographic will, in duplicate, had send one to Henry Chouteau of Saint 
Louis, the other to Garton Villars, whom he had made his executors. 

From the testimony before the Probate Court, there was no doubt 
that the one sent to Chouteau was then present in court. The letter of 
the testator accompanying it, in his own hand writing in French was pro- 
duced in court; the sealed package in which the olographic will was 
enveléped with the seals unbroken, was prodticed and broken open in 
court, the memorandum on the package in the hand writing of Destre- 
han, stating the contents of the envelope, all satisfy me unmistakably, 
that the one produced was the one alluded to and referred to in the cod- 
icil. 

If the codicil had been attached by a wafer, to the original olograph- 
ic copy sent to Chouteau, 1 presume, that there would have been no 
room for doubt. A list of decisions for more than one hundred and thir- 
ty years sustains this point. What is the difference between this wafer 
annexation of a codicil, which may not mention the previous will, oth- 
erwise than by reciting that “this is my codicil to my last will,’ and 
the case before us, where the fact of making his olographic will 
in duplicate, and the statement of the fact, to whom he had sent, the 
duplicates appear on the face of the codicil? In this case, the codicil 
by the manner it refers to the original olographic will, affords a speci- 
men of internal annexation morally as strong if not stronger, than the 
physical annexation of wafer, wrapper and tape. 











a= as te mr —- TA _—_— -«~ 





MARCH TERM, 18651. 


ee 


Beach & Eddy vs. Baldwin. 





sd 





The counsel for the appellant says, that the law makes as good and 
" oftentimes a better will, than the testators do, and that there is no great 
" harm, or violence done, when the courts confirm the making of wills 
strictly within the provisions of the law. I agree with him in this opin- 
ion: but yet I cannot under my convictions of the law governing this 
case, do otherwise than conelude that great injustice might be done to 
d individuals were the courts to be guided. by such distinctions as direct 

them to avoid the shadow, notwithstanding they may overthrow sub- 
% tantial realities in ariiving at their conclusions. 


ce) 











8 The counsel objected to the manner in which the codicil was proved 

's inthis case. A copy only was sent, and the witnesses prove it to be a 

n copy; they prove the original, of which the copy was sent; I cannot tell, 
how else codicil can be proved in this case. The original is on file as 

y a record in the Notary’s office. There itmust remain. No person can 

e obtain it, a copy can be had. The Notary Public, in whose office the 

h original remains as a record, is a witness to the original. He and the 
witnesses thereto prove the copy in this case. 

's If they swear it is a copy without having the original before them, it 

t is a very loose manner of swearing, but yet it may be all right, for they 

:. may have compared it word for word with the original, sometime pre- 

t viously. The fact of its being a copy may be known to them without 

yf a doubt, and they prove the copy in this case. 

7 However, this is but a minor point; and as the main question must be 

s determined against the appellants, we will not dwell on this. It would 

fi do no good to either party to send it back for further proof in this par- 

. ticular. 

ry The judgment of the circuit court is affirmed. 

le 
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r BEACH & EDDY vs. BALDWIN. 

[— 

d 1. The remedy by attachment being strictly statutory, and doubtless as stringent ez vi ter- 

l mini, as the legislature designed it should be, when instructions are given in the words 

e of the law iteelf, whether other instructions by way of amplification or explanatien 

1 ought to be given, must depend much upon the nature of the case. 

- 2. A fraudulent disposition of property and effects, so as to hinder or delay creditors, is good 

e ground for an attachment. 

. 3. If the husbend be insolvent, and the wife with his money, or funds rightfully belonging to 








Se 

















598 SUPREME COURT OF MISSOURI, 





Beach & Eddy vs. Baldwin. 





him, and under his actual control, as paid by his consent, procurement or connivance, 
out of funds rightfully belonging to him, but not under his actual control, secures a con- 
veyance of property to a trustee for his special use, it may be reached by attachment 
for the debts of the husband. But if the consideration be paid by the wife, in good faith, 
out of money acquired by her own skill and industry, for her own maintenance, and the 
money was never in the actual possession of the husband, or under his actual control, 
and if the hueband did not consent to, connive at, or procure the purchase, or interfere 
in any way therewith, with intent to hinder, delay or defraud existing or subsequent cred- 
itors, the conveyance is not fraudulent within the meaning of the lawconcerning attach- 
ments. 


4. The husband may have a legal right to money with which the wife secures a conveyance to 
her own separate use, and yet not be guilty of such fraud as is contemplated by the law 
of attachments, in tacitly leaving it entirely to her own disposition and control. 


ERROR to St. Louis Court of Common Pleas. 


Topp & Krum for plaintiffs in error. 


I. The court should have given instruction No. 1, because it is law applicable to the evi- 
dence in the case, and not otherwise supplied. No. 5 does not supply it, because No. 1 
makes a fundamental disposition of any property to defraud any creditors sustain this suit. 
The refusal of this, and giving No. 5,tells the jury that No. 1 is not law. 

II. Instructions Nos. 2 and 4 should have been given, as containing the law applicable to 
the facts of the case, precisely and fully. Appellants also insist that No. 3 should have been 
given. 3 Johnson Chan. R. p. 492 to 500 and following; 4 ib. 454; 12 J, R. Ch. R. p. 536, 
557; 9 Mo. R. p. 600, 628; 11 ib. 540; 12 ib. 169; 9 Cow. 73; 18 Wend. 375,394 These 
show that a voluntary settlement in favor of wife, &c., the grantor being insolvent, is fraud- 
ulent, and to be adjudged as designed to defraud creditors That money acquired by a wife, 
the husband being with her, as in this case by Mrs. Baldwin, always becomes and is the ab- 
solute property of the husband. Salk. I14; Tucker’s Com. p. 442; 4 Den. 439; 7 Pick. R. 
65; 8 Mass. R. 229; Chancy on Rights, p. 3; 8 Wheat. R. 242; Wagman on Husband. 

III. Instruction No. 6 is erroneous in this, to wit: It submits it to the jury to consider 
as material. admilfing that the money paid on the purchase of the house and lot was defen- 
dant’s, whether it was at the time under his control or was paid with his consent, &c.; thereby 
telling the jury that in ordinary cases a man’s wife can in law have money of her husband’s, 
and lay it out in large purchases, and yet the money not be under his control, nor the pur- 
chases be with his consent, the law being, as insisted by appellant in a case like this, the 
very contrary. 
~ IV. Instruction No. 8 is erroneous in making it material, whether the monies paid on the 
purchase was earned and drawn in a lottery by defendant’s wife, and had been always in her 
contro] and supervision, and that ske purchased in good faith. 

V, The court should have given No. 10, for it was law, and had a material bearing upon 
Nos. 6 and 8 for a proper understanding thereof by the jury. By its refusa) also, the jury 
were told expressly what, under the evidence, they had been told inferentially before, in 
Nos. 6and 8, to wit : that a husband’s money in the contro) and possession of hia wife, was 
not in his control and possession. 

VI. The giving of Nos. 8 and 9 must have misled the jury. 

VII. The claim of plaintiffs was one in assumpsit. It is not thought necessary to cite au- 
therities for this, but see 3 J. R. 183; 14 Vermont R, 283. 
























MARCH TERM, 1861. 





Beach & Eddy vs. Baldwin. 





VIII. The verdict is clearly against the law under the evidence, and against the evi- 
dence, 


Crockett & Kasson, for appellee. 


I. The instructions given by the court present the law as favorably as possible for the 
plaintiffs. The word “fraudulently” in the statute cannot be separated from an intent in the 
mind of the debtor; mala fides must exist; nor the words “disposed of’ fram an external 
act, executed by him. The first instruction by the court (No. 5) cannot be objectedto. It 
is the precise words of the statute. 

The 2nd instruction by the court (No. 6) is precisely applicable to the state of the evi- 
dence, and carries the effect of the statute to the extreme verge of the law. If the money 
belonging to him, but not under his control, was paid by another in whose possession it was 
and without the defendant's “consent, procurement or connivance.’’ it is not possible that 
there was either the fraudulent intent, or the actual disposition on his part. {tis morally 
impossible. 

The third instruction by the court (No. 7) extends to the jury the utmost latitude of en- 
quiry consistent with the law, and was favorable to the plaintiff rather than to defendant, as 
were also, in fact, the preceding instructions. 

The fourth instruction by the court, (No. 8,) is the only one purporting to be favorable to 
defendant, and is only the appropriate converse of the second instruction. It requires good 
faith, and fredom from all participation in the act complained of, on the part of the de- 
fendant. 

These instructions cover the whole ground to which instruction Ne. 9 was added, though 
immaterial under the circumstances, certainly, the court will not feel bound to stretch the 
law to snatch a homestead from the wife, by whose patient earnings and sacrifices it was se- 
cured without any evidence showing the participation therein of the defendant. 

II. The words of the statute “so as,” in the affidavit, are equivalent to “‘with intent,” 
taken in connection with the preceding clause of the affidavit, This, also, the plaintiffs ad- 
mit by the terms of instruction No. 1. ‘Fraudulent conveyance,” Bonvier’s L. Dictionary; 
Powellvs., Matthews X Mo., 52; Switen vs. Carson, IX Mo. 741; Sibly vs. Hood, 3 Mo. 206. 

A voluntary conveyance is not fraudulent per se. The bona fide must be ascertained and 
determined by the jury. And so in the case at bar, “‘whether there was any depravity in the 
act, would depend up on the consciousness of the party doing it, and thatis a question with 
which the courts have nothing to do.” It belongs to the jury. But the plaintiffs’ instructions 
from one to four, inclusive, assume the fraud, by the intent; and leave only an act, which 
may have been wholly honest, to be found by the jury. The word ‘‘fraudulently” is studi- 
ously omitted in all¥plaintiffs’ instructions. See, on this point, Lane vs. Kingsbury, 1! 
Mo. 409. 


Instruction No. 10, in its application to this case, had it been given, would, consequently 
have misled the jury; or, if not, it would have been improper in a question of intent for the 
jury. ° 
III. Net only is the defendant here, a non-participant in the alleged conveyance, but the 
conveyance itselt took place prior to the commission ot the tort, out of which the alleged 
liability occurred. This court has, at this time, decided that attachment does in no case 
lie for a tort; and the plaintiffs cannot voluntarily convert a tort into implied assumpsit, long 
subsequently to the alleged fraudulent conveyance, and then sue by attachment, and break up 
a pre-existing title. The indebtedness is not founded on a contract, but on a tort; and for 
that reason, attachment does not lie. Sueh a case is not within the statute. 

IV. In the fact, that the wife was permitted to take her own earnings is no element of wrong 
or suspicion. Gentry vs. McReynolds, 12 Mo., 534. 
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Bircn, J., delivered the opinion of the court. 
+ 
The first suit was assumpsit and attachment for money had and re- 
C.. ceived by the defendant for the use of the plaintiffs—the affidavit al- 
leging that the defendant had ‘‘fraudulently disposed of his property, 
so as to hinder and delay his creditors.””, The defendant filed the usual 
plea, in the nature of a plea in abatement, and the issues thus raised 

__ was the only one in the case. 
mh Upon the trial, the plaintiffs introduced evidence to the effect, that 
‘\ in the year 1841, the defendant entered into their employment as book- 
ty keeper and cashier, ata yearly salary of about six hundred dollars; and 
so continued till the fall of 1848. ‘That during that period, he appro- 
priated to his own use about four thousand seven hundred dollars of the 
money of plaintifls, which he kept concealed by forcing balances on 
the books of the plaintiffs; and that said appropriations began in Novem- 
ber, 1841, and continued to July, 1848. That defendant was poor when 
he went into the plaintiffs’ employment in St. Louis, and was largely 
indebted in Cincinnati, his former residence, owing the Commercial 
bank alone of that place, $7,697 62, and that debt remained unpaid at 
the time of the trial of this suit. That for the support of himself and 
wife, after his arrival in St. Louis he depended on his salary—his 
wife alsoteaching school. That in the month of May, 1844, Joseph 
Hall, of the city of St. Louis, conveyed to Samuel Willi of the same 
place, for the sum of $3,850, a lot of ground in that place, upon which 
there was a valuable house, in trust for the sole use, &c., of the de- 
fendant’s wife, and that ever since that time the defendant and his wife 
have occupied said house and lot. 

The defendant, by cross-examination of the witnesses of the plain- 
tiffs, and by the testimony of their own witnesses, proved that the wife 
of the defendant earned by teaching school $500 a year, and that she 
taught three or four years; that she made the bargain for her teach- 
ing, and received and receipted for the money herself; that from a sale 
of her jewelry she received $140, and that before drawing the money 
in a lottery hereinafter mentioned, she had several hundred dollars, and 
loaned it out through an agent of her own obtaining; that shortly pre- 
vious to the purchase of the property from Hall, she drew a prize of 
$8000 in a lottery, with a ticket she had purchased herself, and that 
she received a portion of thismoney and used it in the purchase of the 
pronerty attached and here in suit; that she had previously been in the 
habit of depositing money in her own name in the bank of Missouri and 
drawing it out on her own check; that she bargained with Dr. Hall for 
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the house and lot, and that from her he received the money, and that he 
never had a word to say, or any thing to do, with her husband, or the 
husband with him, respecting the transaction or any portion of it. 

It was proven that the defendant and his wife since their residence 
in St. Louis had lived very economically—at an expense probably not 
exceeding $300 a year, and that the wife was very economical, saying 
and industrious. 

This being the substance of all the testimony, and the question in this 
court depending-entirely upon the action of the judge below in giving 
and refusing the instructions which were asked for, it will be proper in 
the view we have taken of this case to copy the whole of them. The 
first four were asked for by the plaintiffs and refused. The next four 
were given on the court’s own motion. The 9th was given at the in- 
stance of the plaintiffs, and the 10th refused. They are as follows: 

1. If the jury believe from the evidence, that the defendant, before 
the suing out of the attachment in this suit, had disposed of any of his 
property, in order to hinder and delay his creditors, or any of them, 
they ought to find for the plaintiffs. 

2. If the jury believe from the evidence, that the consideration of the 
deed to Willi, given in evidence, proceeded from defendant, and that the 
object of said deed was to protect the property therein conveyed from 
indebtedness of defendant, and that at the time said deed was made de- 
fendant was unable to pay his debts and was indebted to the plaintiffs 
for the claim sued for in this case, or any me thereof, then they ought 
to find for the plaintiffs. 

3. If the jury believe from the evidence, that atthe time of the exe- 
cution of the conveyance to Willi, given in evidence, the defendant 
was the husband of Julia A. Baldwin, in said deed mentioned, and was 
insolvent and unable to pay his debts, and that the consideration of said 
conveyance proceeced from the defendant, and that the debt sued for 
in this case, or any part thereof had accrued at the date of said con- 
veyance, they ought to find for the plaintiffs. 

4. If the jury believe from the evidence, that the consideration for 
the deed of conveyance given in evidence, or so much thereof as was 
paid, was furnished to Mrs. Baldwin, while the wife of the defen- 
dant, then the jury should find that the consideration of said deed pro- 
ceeded from the defendant, unless the defendant proves that the con- 
sideration so furnished by Mrs. Baldwin was hers, independent of all 
right of Baldwin (the defendant) thereto. And the jury are further 
instructed, that if the condsideration furnished consisted of moneys 
earned by Mrs. Baldwin, and drawn by her in a lottery, and proceeds 
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of jewelry and the like, such moneys belonged to the defendant, and 
the consideration of said deed proceeded from the defendant. 

5. If the jury believe from the evidence, that the defendant had, at 
the time this suit was commenced, fraudulently disposed of his proper- 
ty and effects, so as to hinder or delay his creditors, they will find for 
the plaintiffs. 

6. If the jury believe from the evidence, that at the date of the deed 
to Willi, the defendant was the husband of Julia A. Baldwin, and was 
insolvent and unable to pay his debts, and that the consideration money 
in said conveyance was paid by defendant, or was paid out of funds 
rightly belonging to him and under his actual control, or was paid by 
his consent, procurement or connivance, out of funds rightly belonging 
to him, but not under his actual control, and that the plaintiffs were 
creditors of the defendant at the time, they will find for the plaintiffs. 

7. The jury will take into consideration all the circumstances con- 
nected with the making of said deed, in order to ascertain whether it 
was made by him or out of his funds, at his instance or with his consent, 
procurement or connivance, so as to hinder and delay his creditors. 

8. If the jury believe from the evidence, that the consideration in 
said deed was paid by Mrs. Baldwin in good faith, out of money ac- 
quired by her own skill and industry, for her own maintainance, and by 
a lottery ticket owned by her and bought with such separate funds, and 
that such money was never in the actual possessiion of her said ,hus- 
band, or under jis actual control, and that he did not consent to, con- 
nive at, or procure the purchase of said property by his wife for her 
separate use and benefit, or interfere in any way therewith, with intent 
to hinder, delay, or defraud existing or subsequent creditors, then said 
conveyance was not a fraudulent disposal by the defendant, of his pro- 
perty and effects so as to hinder and delay his creditors, within the con- 
templation of the attachment act. 

9. If the jury believe from the evidence, that the money paid to- 
wards the deed to Willi, given in evidence, was in the hands of Mrs. 
Baldwin when paid, and earned by teaching, and drawn in lottery, and 
acquired from the sale of jewelry, and that she at the time was the wife 
of the defendant, than said money rightly belonged to the defendant. 

10. Any money in the hands of Mrs. Baldwin, while wife of the de- 
fendant, the jury are to consider under the control of and in the pos- 
session of the defendant. 

The only question for the jury in this case being, whether at the time 
of suing out the attachment against the detendant he had ‘fradulently 
disposed of his property so as to hinder and delay his creditors ;”’ that 
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| being the issue raised by the very words of the affidavit upon which 
the suit was founded—the action of the court in reference to the in- 
structions must of course be considered with reference to their appli- 
cation to that issue alone. In this point of view, the propriety of re- 
fusing the first instruction which was asked for by the counsel for the 
plaintiff, which pretermitted the question of the ‘‘fraudulent” disposi- 
tion of the property, is too apparent and conclusive to need elucidation. 

So, too, as to that part of the instruction which would have added to 
the words of the statute and the words of the affidavit, as to hindering 
or delaying his creditors, the words ‘‘or any of them.”” The remedy 
by statute being strictly statutory, and doubtless as stringent ex vi ter- 
minz as the legislature designed it shoul be, it has been heretofore 
holden by this court (in Temple vs. Cochran, ) that where instructions 
were givemin the words of the law itself, this court would feel disin- 
clined to criticise the considerations which might have influenced the 
court below in declining to give additional ones by way of amplification 
or explanation. It is perhaps proper to remark, however, as was sug- 
gested in a subsequent case, that where the case is such as that addi- 
tional instructions are necessary, and may be given without misleading 
the jury, it is proper to do so—so that indeed, much may depend upon 
the nature of the case and the discretion of the judge before whom it 
is tried. In many cases, as in this, a multiplicity of instructions might 
be so used before the jury as to complicate instead of simplifying the 
tlte issues. Here the affidavit, copying the law, alleging that the de- 
fendant “‘fradulently disposed of” his property, and after attaching 
property which it charged was purchased with the defendant’s money 
in the hand of his wife, a series of instructions are asked for, some of 
which are given and some refused, involving not only the whole doc- 
trine of the husband’s right to money earned by the wife, but so word- 
ed and constructed as to render arguable at least a construction which 
might perplex and mislead the jury, and result in a verdict wholly er- 
roneous. Was it contemplated by the framers of the attachment law, 
that there should be thus usurped from the patient and enlightened de- 
liberations of equity, and conferred upon a jurisdiction comparatively 
summary and statutory, the decision of questions thus intricate and im- 
portant? Did the legislature mean this, or had they not rather in view 
cases where the original right to the property was comparatively clear, 
and where the disposition of it, alone, (whether fraudulent or other- 
wise, ) was to constitute the issue? It is not necessary to here solve or 
settle such a proposition, seeing that the judge below, in the 9th in- 
struction sufficiently declared the law concerning the husband’s right to 
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the money hypothetically alleged to have been given for the property, 
whilst refusing in the next and last instruction which was asked, to de- 
clare that such money was necessarily under his control and in his pos- 
session. We can well imagine the fact to have been that he had 
strict legal right to the money which was saved and otherwise procured 
by his wife, whilst at the same time he was guilty of no such fraud as is 
contemplated by the attachment law, in tacitly leaving it entirely to 
her oWn disposition and control. In other ‘words, but without in any 
respect intending to pre-judge the ultimate equity of a cause like the 
present, we can well enough imagine that the right to the property was 
in Baldwin, the husband, albeit he has been guilty of no such “frauau- 
lent” disposition of it, as to render either him or it liable in the form of 
action which has been here adopted. 

The more critical the reference to the instructions passed upon and 
given by the judge below, the more will it be apparent that this dis- 
tinction was, as it should have been, ever present to his under- 
standing ; so that perceiving, as we do, from the whole record, that the 
only issue which was legitimately involved was intelligently and fully 
presented to the jury, we are of opinion that the case was tried well 


enough, and that the judgment of the court of common pleas should be, 
as it is, affirmed. | 





JAMES CLEMENS, Jr., vs. ELIZABETH W. COLLINS. 


1. An instruction directing the jury to find for the plaintiff, if he has proved the material facts 
set forth in either count of his declaration, though somewhat singular, is not sufficient te 
authorize the supreme court to set aside the verdict. 


2. If, when a note matures in the hands of an assignee, the maker is so insolvent that a suit 
against him would be unavailing, it is not necessary to bring it, before suing the assignor. 


3. It is not with us, as at common law. A finding by a jury with us of a general verdict, and 
assessing general damages will answer, if there be one good count in the declaration. 


APPEAL from St. Louis Criminal Court. 


Gamate & Bares, for plaintiff in error. 


I. A new trial ought to have been granted because the verdict is against law in this: 
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ist. The right of action at all, in such cases, is given by the statute, and is contingent in its 
creation, depending upon the performance of a certain precedent, that is, due diligence on the 
part of the holder, as against all parties and funds primarily liable. ‘This appears to be settled 
in Collins vs. Washburton and Kirbey, 3 Mo. R. 202 ; and Deleny’s Exr. vs. Kerr, 10 Missouri 
R. 553. 

In this phrase of the case, there is no necessityto enquire how much the party might have got- 
ten by his activity. The cases cited turned only upon the question of diligence. Diligence was 
a prerequisite to the right of action. 

in this case, the holder of the note did not exhibit the claims at all against the estate of John 
Kerr, deceased, and refused, though urgently requested, to exhibit it against the trust fund. The 
suit brought against Aug. Kerr, was improperly brought and delayed in judgment. And yet, it 
appears in the record (in the deed of assignment) that Augustus Kerr had individual estate not 
conveyed to the trustee, which, for aught that appears may have been misapplied during the delay 
caused by the error in bringing the suit. 

As to the assigned fund, it was the duty of the holder not only to exhibit his claim there, but to 
see that the trustee did his duty in regard to the fund. Diligence, embraces skill as well as time. 

2nd. It was against law also, in this (beyond the instruction prayed by the defendant) that the 
holder was bound to prove the assigned fund whether much or litile could be obtained from it. 
When this case was up before this court determined that it was her duty to pursue that fund, and 
so no action accrued against the assignor. It is not that the assignor is seeking to cast off an ac- 
tion fixed upon him, but the right of action never existed. 

II. The verdict is against the instructions, and, 1st, the verdict is upon all three counts where- 
as the second instruction required the jury to say on which count they find for the plaintiff. This 
‘might be very important to the defendant, because we think confidently, that some of the counts 
(if not all) are bad. 2nd, the third instruction is directly violated by the verdict. If it be law, 
as decided heretofore in this case, that the party must pursue the assigned fund, then it is obvious 
that the requirements of law were not fulfilled. 

3rd. The 4th instruction is also violated by the verdict, for it is apparent that the holder re- 
fused to exhibit and prosecute the note against the trust fund ; and that if she had done so, she 
might have obtained a considerable sum of money. The refusal, on request, to present the note 
against the assigned fund is an oppression and fraud upon Clemens. While he is sought to be 
held liable as assignor, he is obstinately denied all chance of indemnity. 

III. The two instructions given for plaintiff, were both erroneous, and Ist, the first (3rd as 


asked by plaintiff ) goes only on the ground of the insolvency of the firm, and the members of it | 


living and dead; and omits entirely the assigned fund, and for that reason is wrong. 

It is also wrong, as te.ding to mislead the jury, and we believe did mislead them, by the 
phrase general verdict, which made them disregard the second instruction given for the de- 
fendant. Whereas the term general verdict, as legally used only in contradistinction to spe- 
cial verdict. It does not mean merely a verdict upon all the counts of a declaration, which 
may be either general or special. 

2d. The second instruction (the seventh as asked) is also erroneous, because there is no 
count in the declaration which inakes mention of the assigned fund, or of any diligence to get 
the money out of it. 


Lesuiz, Lorp & Hareut, for defendants in error. 


I. 1st. That the jury passed upon the whole matter, under the law laid down by the court 
as asked for by the plaintiff in error, and their verdict will not be disturbed by this court. 

2d. A large discretion rests with the judge who tries the case in the court below, and he 
having expressed himself satisfied with the verdict, this court ought to let it stand: Graham 


en new trials, 405 
3d. The jury by their verdict found the truth of every fact alleged in all the counts in the 


declaration, and the judgment is in accordance with the finding. 
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The opinion of this court in this same case, 11 Mo. 320, is relied upon to sustain this ver- 
dict: Also case of Mullen vs. Pryn, !2 Mo., 307. 

If the counsel for plaintiff in error complained that the verdict was general and against the 
instruction of the court directing the jury to state upon which count of the declaration they 
found, we say: 

Ist. The court cannot refuse a general verdict if the jury will find it: Trials pnr piis 233, 
1 note. 

2d. The R. S., 1845, sec. 7, art 7, page 831, declares that when there are several counts in 
a declaration, and entire damages are given, the verdict shall be good notwithstanding one or 
more of such counts shall be defective. This enactment abrogated the common law rule, 
that where the damages were entire on a declaration containing several courts, some good, 
some bad, the judgment should be arrested, because the court eould not tell whether the find- 
ing was on the good or on the bad counts. Now in a declaration when all the counts are 
good, such instruction was improper, if it was intended to corvey the idea to the jury that 
they must state which particular count they found on. 

The circuit court cannot legislate away the ‘crce of the above enactment. 

But even if correct, the instruction has not been violated, nor have the jury misunderstood 
the irstructions asked and given on the part of the defendant in error, to-wit: That if all the 
facts in the declaration were true, to find a general verdict for the plaintiff, the jury have 
found all the facts in all the counts true, (and the evidence fully sustains the finding) and so 
have stated which count they found on by finding upon all. 

Asto Mr. Bates’ notion of the liability of an assignor of a non negotiable note, see Story 
on notes, sec. 473, p. 587. 

Our statute has not created the liability of the assignor, it has modified it. At Common 
Jaw, Mr. Clemens, the plaintiff in er:or. under the circumstances of this case, became an ab- 
solute guarantor of the payment of the note: See Story sec. 473, cited above. 

ADDITIONAL. 

Recurrence to the evidence in the record will show that the court and jury kept within the 
rule of this court, as laid down in the cases of Clemens vs. Collins, 11 Mo. R., 320; Ruke- 
toan & Halt vs. Wood & Co., 10 Mo. R., 547. 


Ryxanp, J., delivered the opinion of the court. 


This case has been once before this court, and was reversed and re- 
manded, a trial was again had and judgment rendered for the plaintiff, 
the present appellee. 

The case is reported in the 11th vol. Missouri Reports, page 320. It 
was reversed as appears from the reported decision on account of an 
instruction given by the court below for the plaintiff. 

This instruction was not asked for nor was any similar instruction 
given for plaintiff on the second trial. 

We shall again state the material facts of this case, and also insert 
the instructions given, as they appear by the record and proceedings 
now before this court. 

The facts have been so fully set down in the statement made by Mr. 
Lord, one of the counsel fur tle appellee, that we shall copy his state- 
ment substantially. 
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“This was an action brought by Elizabeth W. Collins against James 
Clemens, Jr., as assignee of a non negotiable note. 

The declaration contained three counts. The first count alleged, 
that John Kerr and Augustus Kerr on the 4th day of November, 1843, 
made their promisory note and thereby promised to pay James Clemens 
or order $8,230 56 with interest at ten per cent, six months after date, 
and that said note was duly assigned to Elizabeth W. Collins. That at 
the maturity of said note John Kerr was deceased and his estate in- 
solvent, and continued so insolvent up to the time of the commencement 
of this:suit, &c. That suit was brought against Augustus Kerr at the 
next term of the court, after said note matured, and prosecuted to find 
final judgment, and execution sued out thereon and returned nuda bona. 

The second count alleged that John Kerr and Augustus Kerr, part- 
ners in business under the name of J. & A. Kerr, on the 4th day of No- 
vember, 1843, made their note payable to James Clemens, Jr., or order, 
for the sum of $3,230 56, six months after date, with interest at ten 
per cent, &c. That said note was duly assigned to said Elizabeth W. 
Collins, that at the maturity of said note, John Kerr was dead and his 
estate insolvent, &c. That suit was brought by said Elizabeth W. Col- 
lins, against Augustus Kerr as surviving partner of J. & A. Kerr, at the 
next term of the court after said note matured, prosecuted to find judg- 
ment, and execution sued out thereon against said Augustus Kerr as 
surviving partner of said J. & A. Kerr, which was returned nud/a buna. 

The third count set forth, that John Kerr and Augustus Kerr during 
the life time of said John Kerr, partners, doing business under the 
name of J. & A. Kerr on the 4th day of November, 1843, made tleir 
certain promissory note in writing and thereby promised to pay to the 
order of James Clemens, Jr., the sum of $3,230 56 with isiterest at ten 
per cent, six months afterdate. That said note was duly assigned by 
said Clemens to Elizabeth W. Collins; that at the maturity of said note 
John Kerr was deceased and his estate so insolvent, that a suit would 
have been unavailing, &c. That said Augustus Kerr when the said note 
became due, was insolvent, and continued so insolvent up to the time 
of the commencement of this suit, that a suit would have been unavail- 
ing, &c.” Plea generalissue. 

Upon the trial of the case, the note and protest and assignment on 
the back of note was read. Record of common pleas of judgment of 
Elizabeth W. Collins vs. Augustus Kerr, survivor of firm of J. & A. 
Kerr, read, showing that suit was commenced against Kerr at Septem- 
ber term of common pleas, in 1844, the note maturing in May 1544. 
Plaintiff then produced and read an execution issued upon the judg ient 
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in the case of Collinsvs. Augustus Kerr, survivor of J. & A. Kerr, with 
the return of nulla bona, by which it appeared, that execution was is- 
sued on the 9th of October, 1845, returnable at the February term, 
1846. A certified abstract of allowances from the probate court, 
against the estate of Jolin Kerr, deceased, shewing about $9800 proved 
up against said estate—also a certified copy of accounts of B. Allen, 
executur of John Kerr; and also a certified copy of the accounts of Jas. 
Clemens, Jr., as executor of B. Allen, shewing a small balance in the 
hands of Clemens as executor of Allen, who was executor of the estate 
of John Kerr. 

The plaintiff then proved that the note in question was made by J. 
& A. Kerr and endorsed by James Clemens, Jr., and was given to Eliz- 
abeth W. Collins for money lent, to the Kerrs, for which Mr. Clemens 
was security. This witness also testified, that he was a partner of John 
Kerr at the time of his death, and that his estate at the time of his 
death was insolvent; he also said, that at the time of the death of John 
Kerr, the estate of J. & A. Kerr was notoriously insolvent. In May, 
1844, tlie estate of J. & A. Kerr was so insolvent that a suit against it 
would have been unavailing. Mr. Wickliff then testified on the part of 
the plaintiff, as to the circumstances under which the note was given 
to Mrs. Collins, and also that upon application after the note matured to 
B. Allen, executor of J. Kerr and assignee of the estate of J. & A. Kerr, 
he was informed by Allen, that the estate of John Kerr was not worth 
a cent, and he had better sue at once. 

George Collier testified, that the estate of John Kerr, deceased, was 
insolvent, when the note in question matured, and that the estate of 
J. & A. Kerr was insolvent, that he held a large amount of debts 
against the Kerrs, and enquired of Allen, the representative of the es- 
tate, as thinking he knew most about them and was told by B. Allen 
that it was not worth while to present his claim. 

Col. J. B. Brant, Joseph Charless, Asa Wilgus, Andrew Christy, 
John B. Shepley, John F. Darby, J. B. Crockett gave testimeny sub- 
stantially to the same effect. 

The defendant then gave in evidence a deed of trust from A. Kerr 
to B. Allen with a schedule annexed. By this deed Augustus Kerr, as 
stirviving partner of J. & A. Kerr and A. & G. W. Kerr assigned to 
Allen a large amount of real estate in trust for the benefit of the cred- 
itors of the two firms, setting forth the incumbrances upon the real es- 
tate, and providing for the payment of the taxes, interest, &c., upon 
specific liens. 

There were some lands mentioned in said deed lying in different 
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parts of the State (out. of this city) and some lying in Iowa and Illinois; 
some old accounts and notes were also assigned, being the same referred 
to by Mr. Peters in his deposition as old and of little value. 

C S. Rannels then testified on the part of defendant, that he was ap- 
pointed trustee under the deed of trust made by A. Kerr to B. Allen. 
after the death of Allen. That he got the books and papers from 
Clemens, executor of Allen, about a year and a half after his appoint- 
ment. ‘That he had disposed of every thing of value and collected every 
thing he knew of except a disputed ciaim of about $1000 against Jas. 
Clemens, Jr., as executor of B. Allen. ‘The property was much scat- 
tered, lying in the south-west and north-east corners of Missouri, in Il- 
Jinois and in Towa. That the assigned lands were put up for sale by 
Allen in February 1845 and were bought in by Mr. Campbell to pre- 
vent isicrific>. Tat the lands were sold by him, in December 1848 
and brought more than they would have brought in 1844. That he 
took great pains in selling the lands, sent messengers to various parts 
and fixed on a good season for country people tocome in. That he had 
received from tiie estate in all, the gross sum of about $10,000. Noth- 
ing more of value will be realized. The debts proved up before Mr. 
Allen amounted to about $92,000. About $20,000 of these were spe- 
cific lieus, and said his dividend was made on about $69,000. There 
was a considerable amount of claims not proved up, the gross amount 
of expenses will be about $1000. This charge ought to be about $15,000. 

This witness further said, that the estate would not have brought 
much without extraordinary exertions, which he therefore used. He 
also said that he had paid ten per cent. the dividend being on the face 
of Mr. Allen’s allowance, without interest. 

Mr. Cobb proved that he was employed by Mr. Allen, to assist him, 
and that at the request of Mr. Clemens, he called upon Mr. Wickliff, 
who then held the note, and requested hit to present the note to Mr. 
Allen for allowance against the estate of J. & A. Kerr, that Mrs. Wick- 
iff declined to do so. 

On the part of the plaintiff it was proved by S. Knox, Esq., that he 
attended both sales of the assigned property. At the sale in 1845, it 
brought a trifle; sold better in 1848 ; he purchased a lot upon repre- 
sentations made to him at +400. I think he paid $200 too much. 

Mr. Wickliff said there had been a great advance in the price of land 


in the last few years—land in Illinois bought in 1843, at $10, is now: 


worth $50 per acre. This was all the testimony. 
The following instructions were then given on the part of the defen- 


dant. 
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1, If the jury find for the defendant, they should say so in their ver- 
dict and need say nothing more. 

2. But if the jury find for the plaintiff they ought to state in their 
verdict, on which count of the declaration they so find. 

3. The note sued on, is not a negotiable note; and the assigned, Mrs. 
Collins, is not legally entitled to sue Clemens the assignor by reason of 
his assignment of the note until the assignee has complied with the re- 
quirements of the statute, and has used due diligence in tiying to col- 
lect the debt from the makers, of the note, and out of their property 
liable to the debt. 

4. If the jury believe from the testimony, that Augustus Kerr one of 
the makers of the note, assigned and set over to a trustee a large 
amount of property for the payment of the debts of J. & A. Kerr, in- 
cluding this note, that said property remained in the hards of the trus- 
tee at and after the maturity of this note, that the holder of the note 
was in due time notified and requested by Clemens the assignor to ex- 
hibit the same against the fund in the hands of the trustee and refused 
to do so; and if the jury also believe, that the assignee of the note, by 
exhibiting it before the trustee and presenting the claim with diligence 
against the trust fund, might have recovered a material part of the said — 
debt, then the defendant ought to be acquitted of this action. 

On the part of the plaintiff two instructions were given: Ist, “If the 
plaintiff has proved the material facts set forth and alleged in either 
count of her declaration, she is entitled to a verdict for the amount of 
the nete and interest. 2nd, if the jury believe from the evidence that 
when the note in question of J. & A. Kerr matured, the firm was so in- 
solvent, and the individual members and the estate of the deceased 
partner were also so insolvent, that a suit would have been unavailing, 
they will find a general verdict for the plaintiff.” 

A verdict was found for the plaintiff ; and the defendant moved for a 
new trial, which being overruled, he brings the case to this court by 
appeal. 

From the above statement, we think that the court below left the 
matter properly to the finding of a jury: 

The instruction given first for plaintiff says nothing more, than that 
if the jury believe from the evidence that the plaintiff has proved the 
facts of the case as set out in her declaration, then they ought to find 
for.her; we confess, that the wording of the instruction at first struck 
us as somewhat singular; but we cannot agree to reverse this case upon 
that instruction. 

The second instruction was properly given, and it embraced the whole’ 
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case, and put it properly before the jury; and from the evidence before 
them we cannot well see how the jury could have found a different 
verdict. 

As to the probability of making a few dollars out of the assigned prop- 
erty, had that been pursued, we think that such a course would have 
been so nearly totally unavailing, as to render it a needless and useless 
preliminary step for the plaintiff in this case. 

But this point under the opinion of this court given in this case, when 
last hefore this court, was left to the jury under the instruction given 
secondly above, and was by them found for the plaintiff. We see no 
cause to find fault with this finding. 

As to the instruction given for the defendant below to the jury re- 
quiring them to say on which count of the declaration, they found their 
verdict (if they should find for the plaintiff ) and the jury found against 
this instruction by finding a general verdict, we feel not disposed to 
place any weight on this part of the case. 

The finding is sufficient. It is not with us as at common law; a find- 
ing by a jury with us of a general verdict and assessing general damages 
will answer if there be a single good count in the declaration; and we 
can see no propriety in such an instruction. 

It may well happen, that the facts as found will not support the alle- 
gations in a certain court; and in such case an instruction may be neces- 
sary to warn the jury against finding on that count. But this is widely 
different from the instruction now before us. Suppose the jury feel dis- 
posed to find a general verdict for the plaintiff and his declaration has 
one good count; judgment will not be arrested for such finding. There 
is nothing in this point worthy of our further notice. 

We find no error in the court below in giving the instructions it did 
for the plaintiff; and we see no cause for setting aside this finding and 
granting a new trial. 

The judgment below will therefore be affirmed. 





McGEE et. al. vs. PORTER. 


1. The 5th section of the statute concerning wills, declaring that “every person who shall sign 
the testator’s name to any will by his direction, shall subscribe his own name as a witness to 
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such will, and state that he subscribed the testator’s name at his request,” is mandatory; and 
not merely directory; and, if such statement be not made, the will is void. There is no such 
thing known asa “vyoidable will.” The wife having signed the testator’s name, without 
subscribing her own name as a witness to the will, as stating that she signed the testator’s 
name at his request, the defect was held to be fatal, and the will void. 


ERROR to Marion Circuit Court. 


Howe xt, for plaintiff in error. 
’ P 


1, On the issue as to the soundness of the mind of said James McGee, to entitle him to make a 
valid will, the weight of evidence was with the defendants below. 

if. The court below committed error in permitting persons other than the attesting witnesses 
to testify as to their opinions of the testator’s capacity at the time to make a will (see 2 Greenl. 
on Ev. p. 577,) sec. 691, title wills, and authorities there cited. 7 Mo. R. 589, Withington et. al. 
vs. Withington et. al. 

(If. Said writing was not signed by the said James McGee, but his name was signed by his 
wife to said instrument, who was not and could not be an attesting witness thereto. See 5th sec- 
tion statute of wills, which requires every person who shall sign the testator’s name to any will, 
to subscribe his own name as a witness to such will and state that he subscribed the testator’s name 
at his request. Said paper was not, therefore, properly atiested as the will of said deceased, and 
is therefore void. See evidence of Thomas W. Barnett one of the attesting witnesses to this fact. 

iV. The county court having rejected said paper when produced to said court for probate, as 
the will of James McGee, deceased, the presumption did not exist on the trial in the circuit court 
that said deceased was of sane mind when he made said writing ; and therefore the instruction of 
the court, that on said trial, the law raised that presumption, was erroneous; also the same in- 
struction that the burden of proving unsoundness devolved on defendants, was wrong. 

V. The court erred in giving the fifth instruction for plaintiffs, and in refusing the converse of 
that instruction as offered by defendants. See 5th section, aci concerning wills. 

VI. The court erred in refusing the 4th, 6ih and 7th instructions offered by defendants, and 
committed manifest error in refusing the 5th instruction offered by defendants. “That if said 
paper was not signed by said James McGee or by some oiher person by his direction and in his 
presence, the jury should find for the defendants.” 

VII. The court having given wrong instructions for the plaintiffs and refused proper instruc- 
tions for defendants, should have set aside the verdict and granted a new trial. 


Gtiover & CampsBe Lt, for defendants im error. 


1. The weight of testimony supports the verdict of ihe jury. Dr. McConnel’s opinion waa 
sntitled to more weight than that of any other witness, as having had better opportunity to form 
1 opinion, and his evidence is entirely satisfactory to the po'nt of the competency of the testa- 
tor to dispose of his property at the time the will was made. 5 H. & John, 480. 

I, The presumption of law is, that the testator was of sound mind and capable of making a 
will, and the burthen of showing the contrary devolved on the defendants. 2 Starkie Ev. p. 
129; N. TH op. 514; 8 Watts 6652 B. 74-9. 

III. There was no evidence of any derangement or insan‘iy or imbec’l'ty of mind in the tes- 
ator at any time. The facts deposed to by which this is attemp‘ed to be shown by witnesses 

ho never talked with the testator, and who observed h'm when sleep'ng or only partially awake, 

reentitled to no consideration; particularly when no one of these witnesses ever expressed the 
pinion of his insanity till after the controversy arose. 
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IV. There was not a particle of proof of undue influence on the part of the wife of the 
testator or any other person over him at any time, prior, at, or subsequent to the publication 
of the will. 

V. It is not undue influence, nor is it evidence of undue influence that one hag procured 
a will to be made in his favor by fair agreement or persuasion. 2 Starkie Ev.. page 932. 
note 1. 

VI. That in this case the will must be considered as executed by the testator in person as 
the testimony is, he took a pen and retraced by “dotting over?’ the signature, the characters 
of his name written by his wife; besites his acknowledgment of the signature by the testa- 
tor proved by all the witnesses was proof to be weighed by the jnry as proving the execution 
to haye been made by the testator in person, 3 B. Mon. 5115 2 von. 83. 

VIL. That if the said will was not signed personally by the testator, but by his wife, at 
his request, the will is not void; because that fact was not stated on the face of the wil!, 
this does not avoid the will, the statute not declaring such shall be the effect, it is only diree- 
tory. The question, however, does not arise in the case, and the jury no doubt found the 
signing by the testator. 

VIII. The sub-cribing witnesses were not the ones competent in law to testify to the sani- 
ty of thetestator. It is proper ‘to produce the subscribing witnesses, all of them, but their tes- 
timony is not conclusive on the question of sanity or insanity. 3 Mass. 236; 8 Mass. 371; 
Starkie Ev. p. 932, note (1;) 9 Yerg. 329. The case in 7 Mo. Rep., 589, is not in conflict 
with this doctrine. The remarks of the judge there, when understood with reterence to the 
subject matter, show that it was only meant that two witnesses must attest the will as sub- 
scribing witnesses. 

IX. The fifth instruction moved by the defendant was already given for the plaintiffs. 

X. The seventh instruction moved by defendant was improper, because it assumes that un- 
less the signature was made for the testator by a third person, X«., the same would be inva- 
id. The defendants recovered more by that instruction than they were entitled to, 

XI, The court cannot in this case reverse, because the evidence did not sustain the ver- 
dict. 6 Mo. Rep., 177. 


Ryzanp, J., delivered the opinion of the court. 


This was a proceeding in the circuit court of Monroe county, in or- 
der to have a certain instrument of writing established as the last will 
of James McGee. The county court had previously to the commence- 
ment of this proceeding, refused to admit the same to probate. 

The testimony appearing on the record is conflicting and unsatisfac- 
tory in relation to the sanity of the testator at the time of making the 
supposed will. We are not disposed however to find fault with the 
verdict of the jury—the fact of the soundness and capacity of mind of 
the said James McGee was fairly submitted to the jury by instructions, 
and their verdict will not be disturbed by the court. 


The main question in this case arises from the manner in which the 
will was executed. The testimony of the subscribing witness, Barnett, 
clearly shows that the name of the testator was written by his wife; 
that Mrs. McGee signed her nusband’s name to the will; and then car- 
ried it to him, and that he dotted over his own name—the witness says 
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that Mrs. McGee signed her husband’s name at his request or intima- 
tion so to do. 

The record shows nothing more than a mere subscription of the name, 
no mark, no dot—the testator’s name is written as if he had written it 
himself. 

Upon this evidence, the court was asked to instruct the jury as follows: 

“6. Thatif the jury find from the evidence in this case, that said 
paper purporting to be the will of said James McGee, was signed tor 
him by another person, they will find for the defendants, unless, they 
further find that the person so signing the name of the said James Mc- 
Gee, subscribed his or her name, as a witness, to said paper purporting 
to be a will, and also state that he or she subscribed the said James 
McGee’s name, at his request. 

7. Unless the jury believe from the evidence that the writing offered 
as the will of James McGee, was signed by him, as his last will and 
testament, or that he had it signed by some other person by his direc- 
tion andin his presence, and that such person signing by his direction, 


_ subscribed his or her own name as a witness to the said writing, stating 


that he or she subscribed the testator’s name, at his, testator’s request, 
said writing is not duly signed and attested as a will according to the 
law of this State.” The words following were added by the court: 
“But the willis not thereby void, but voidable only.” 

The 5th section of the Statute concerning wills, declares that “every 
person who shall sign the testator’s name to any will by his direction, 
shall subscribe his own name as a witness to such will, and state, that 
he subscribed the testator’s name at his request.”” The instructions 
the court refused to give as set forth. It gave the 7th instruction, with 
the addition thereto as above. It was under this statute that the above 
instructions were asked. 

It becomes necessary therefore for this court to state our opinion in 
regard to this statute. 


We consider this section of the act concerning wills as mandatory, 
not merely directory; and that the failure of the person who subscribes 
the testator’s name by his direction to any such will to subscribe his 
name thereto as a witness, stating that he subscribed the testator’s 
name at his request, is a fatal defect in the execution of a will. 

Under this view of the law, then, the court below erred in refusing to 
give the instruction above set fort’. The seventh instruction should 
have been given without the addition thereto by the court, which ad- 


dition renders the instruction unintelligible. We know nothing about 
“voidable wills.” 
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The judgment below is reversed and cause remanded for further pro- 
ceedings not inconsistent with this opinion. 








CHAS. D. KANADA vs. WILLIAM NORTH. 


1. The supreme court will not review as a ground cf error, any thing which was not brought 
before the court below, in a motion for a new trial. The circuit judge may not correct 
the errors into which he may have fallen, when again directly presented to him, but he 
must, at least, have an opportunity of doing so. 


2. If an agent, by concealment, dissimulation or otherwise, abuses the trust confided in him, 
and seeks to make money for himself, out of the business of his principal, itis, in law, 
a fraud sufficient (as between the parties themselves) to vitiate any contract or arrange- 
ment growing out of it. The principal havi»z d: posited with the agent $850 00 to buy 
negroes, and the agent having purchased negroes for a less amount, and transfered them 
to the principal for the sum deposited. it was held to he a fraud upon the principal, and 
that he was entitled to recover the difference between the deposite, and the price ori- 
ginally paid by the agent for the negroes. 


APPEAL from Franklin Circuit Court. 


Frissett, for plaintiff in error. 


I. That no fraud has been proved against Kanada, nor have facts been proved by which 
fraud could be inferred. 

If, The instruction asked by the plaintiff, and given by the court, go upon the supposition 
that fraud had been proved. 

III. That, fiom the evidence, the jury might well infer that Kanada had received from 
North but $700, and that he had sold him the negroe sat $850, which would leave a balance 
against North. The instruction relative to set off was improperly refused. 

IV. That, from the evidence, the jury might well infer, that there had been a settlement of 
the matter between North and Kanada, and that North had received the negroes in satisfac- 
tion of the debt. The instruction relative to accord and satisfaction was improperly 
refused. 

V. That evidence of fraud should have been excluded (if any had been offered,) on the 
counts in the declaration. 

Vi. That North cannot recover in this action unless he prove a demand of the money be- 
fore suit brought. 


Jones, for defendant in error. 


I. That a principal is not bound by the acts of his agent, whem fraud has been committed 
against his rights Ly that agent. 














SUPREME COURT OF MISSOURI, 





Kanada vs. North. 





II. That fraud vitiates all contracts, however solemnly they may have been entered 
into. 


III. That the law requires, that honesty and fair dealing should exist between the agent 
and the priacipal. 

IV. That any contract, as between principal and agent, will be void if made by misrepre- 
sentation, or improper concealment by the agent, of matters that should have been disclosed. 
2 vol. Keat’s Com, 482-3, 4,5; 488. 

V. That a party who receives money to be invested in special property, is liable to the ex- 
tent of the misapplication of that fund. 

VI. That the agentis not permitied to speculate, to the prejudice of his principal or em- 
plorer, on funds deposited with him to be invested in special prope:ty. 

VIf. That a party, who obtains money from another to be invested in proj erty specified 
by the parties, is presumed to be acting as the agent or employer of that party, in the pur- 
chase thereof, and if not acting in such capacity, common honesty requires that party to dis- 
avow the relation of principal and agent. 

VIIf. That instructions founded upon principles of Jaw, however correct and well estab- 
lished in the abstract, should be refused when not warranted by the evidence in the case. 

IX. No point was made in the court below upon demand and refusal. 


Bircu, J., delivered the opinion of the court. 


North sued Kanada in assumpsist, for money lent and advanced and 
money had and received, and was met by pleas of the general issue, pay- 
ment and offset. The record contains also a replication as to a plea of 
accord and satisfaction, but as we find no such plea, the case must needs 
be passed upon without reference to it. So, also, as to the point of de- 
mand and refusal. That question not having been properly presented 
in the court below, will not, of course, be entertained or considered 
here. It is also assigned for error, in the argument, that the court 
in not excluding certain testimony offered by the plaintiff below, but 
upon that point it is deemed sufficient to refer to the repeated decisions 
of this court, thatit cannot review, as a ground of error here, any thing 
which was not brought before the court, in a motion for a new trial be- 
low. Practically it may be, even in trials the most hurried and con- 
fused, that the circuit judge generally remembers every point that was 
passed upon and excepted to during the progress of the trial, and might, 
not, therefore, were it ever again presented specifically to his conside- 
ration, deem it necessary or proper to order a new and different trial of 
the case, but the opinion that he should at least have the opportunity 
of more deliberately revising his own rulings, by having them again spe- 
cifically and connectedly presented to his judgment, has passed into a 
rule of practice as old almost as the records of this court. 

Coming then to the issues which were submitted to the jury, there 
was testimony that North furnished Kanada at one time with seven hun- 
dred dollars, for the purpose of purchasing negroes for him, ‘and it was 
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sufficiently made out that the whole sum thus advanced was eight hun- 
dred and fifty dollars. Shortly after receiving this money, Kanada pur- 
chased two negroes of one Bennet—a man and a woman, one of them 
of doubtful health, and both somewhat older than North was in the habit 
of purchasing for the southern market—for the aggregate sum of five 
hundred and seventy-five dollars. These negroes he afterwards sold, 
transferred or passed over to North for the sum of eiglit hundred and 
fifty dollars. 

‘The finding of the jury was for two hundred and seventy-five dollars 
—tte difference between the sum-which Kanada originally received 
frem North and subsequently paid for the negroes, rendering it obvious 
that they found him to have been North’s agent, operating with North’s 
money, and consequently inhibited from making any other profit to 
himself than the one agreed upon between the parties, or which might 
be reasonably merited and therefore inferred, where there was no ex- 
press agreement. 

From the state of evidence already alluded to, it is of course only 
material to examine whether the instructions of the court sufficiently 
presented the case to the jury, for if so, their finding ought not to be 
disturbed, especially here. The court gave, of its own motion, the fol- 
lowing: 

“If the jury find that the two negroes were purchased by Kanada, for 
North, with the money of North, Kanada cannot make a speculation 
by selling to North for a larger sum than was paid by him in the 
purchase, and if the jury find that North received the negroes from 
Kanada, he is yet entitled to recover, in this action, the difference be- 
tween the amount paid by Kanada for them, and the sum furnished by 
North. If the jury find that North deposited money with Kanada, as 
his agent, to purchase a particular kind of negroes, and that Kanada 
purchased negroes of a different quality, North is not bound to receive 
them, and is entitled to recover his deposite in this action, unless he 
received them from his agent, knowing that they were not such as he de- 
sired him to buy. Ifthe jury find that the negroes were purchased by 
Kanada, as the agent of North, with the money of North, and that 
North received them knowing that they were not of the quality di- 
rected, yet he is entitled to recover the difference hetween the amount 
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paid by Kanada to Bennett, and the amount deposited by North with ; 


him, even although Nort': may have agreed to pay a largersum. If the 
jury find that Kanada purchased the negroes with his own money, and 
sold them to North for eight hundred and fifty dollars, good faith re- 
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quired that Kanada should disavow, in the transaction, that he was 
acting as agent for North, and unless he did so, he is entitled to a larger 
sum than the amount actually paid Bennett—but if the jury find that 
Kanada purchased the negroes with his own money, and sold them to 
North for eight hundred and fifty dollars, and that at the time of the 
purchase by North, he knew that Kanada was not acting in the trade 
as his agent, then North is not entitled to recover any thing in this ac- 
tion, and the jury will find accordingly.” 

It was omitted in the proper place, and is therefore stated here, that 
the negro man ranaway from Kanada’s the night after he was sold, and 
before (it might be argued) the legal possession of him wes transferred 
to North. It is not deemed necessary, however, to insert the instruc- 
tions which were given upon that head at the instance of the defendant, 
the jury having obviously found their verdict in accordance with the 
hypothesis it assumed—namely, that if they held Kanada to have been 
the agent of North, the loss was that of the latter. Nor is it deemed 
necessary to copy the instruction which was given by the court at the 
instance of the plaintiff, respecting his right to interest on the sum to 
which it might be found he was entitled, since no interest was found by 
them, and the question was not, therefore, any longer a practical one. 
The remaining instruction which was given at the instance of the de- 
fendant was in these words: 

“If the jury believe from the evidence, that Kanada purchased the 
slaves on his own account, and not North, and that North purchased the 
same from Kanada, and knowing the fact agreed to give Kanada an 
amount greater than the amount received by Kanada from North, then 
the defendant is entitled to a verdict for the balance.” 


As the fairness and propriety of these instructions is only sought to 
be impugned upon the ground that no fraud has been proven against the 
defendant, it may be sufficient to reply that the testimony not only suf- 
ficently warranted the court in hypothetically submitting that question 
to the jury, as one compounded of facts and of law, but also justified the 
jury in finding it as implied by their verdict. It was a fraud in law, 
sufficient to vitiate (as between the parties themselves) and contract or 
arrangement growing out of it, if the jury believe it to be in any respect 
true, that by dissimulation, concealment or otherwise, the defendant 
abused the trust confided in him, and sought to make money for himself, 
out of his transaction as agent for the plaintiff. In the case of English 
and others vs. Ranney & Watson, decided at the last term of this court 
at Jefferson, we had occasion to re-examine and reflect upon the gene- 
ral subject here involved, the result of which then was, and vet is, that 
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any relaxation of the original and apparently stern rule, would continue 
to be, as ithad been, to recede from the only safe ground of honor, of 
propriety, of justice and of right. 

Upon the whole case before us, therefore, being impressed that it was 
fairly and therefore sufficiently tried upon the instructions which were 
given, resulting in a verdict the very smallest which was warranted from 
the nature of the testimony, the mere declension of the court to give 
addi/tonal instructions is rather to be commended than complained of, 
and its judgment is accordingly affirmed. 





E. C. YARNELL § Co. vs. WILLIAM C, ANDERSON, Jr. 


1. Under the plea of payment, the burden of proof is on the defendant, who must prove the 
payment of money, or something accepted’in its stead. The word is not a technical one, 
but when used in pleading in respect to cash, it means immediate satisfaction: but when 
applied to the delivery of a bill or not, or other collateral thing. it does not necessarily 
mean payment in immediate satiafaction and discharge of the debt, but may be taken in 
its popular sense, as delivery only, to be a discharge, when converted into money. 


2. The taking of a new note of a partner, for a partnership debt, after the dissolution of the 
partnership, with third persons as security, does not, per se, discharge a retired partner. 
Such a transaction cannot be regarded as anything more than a prima facie case against 
the creditor, liable to be rebutted by other proof. 


APPEAL from St. Louis Court of Common Pleas. 


Crocxerr & Kasson, for plaintiff in error. 


The court erred in refusing the Ist, 2d and 4th instructions asked for by plaintiff—because 

The rule is very old and very firmly settled that negotiable paper is not payment of a de- 
mand, unlessit isso taken by the holder, as absolute payment; and ifnot,i isno payment, if it 
should afterwards turn out to be of no value: Toby vs.-Barber, 5 John., 68; 2 Lord Raym., 
929, 930; Clark.vs. Mundal, 1 Sask., 124; 7 Tenn.. R , 66; 3 John’s cases, 72; 6 Cranch 2643 
Johnson vs. Lord, 3 John’s cases, 310. 

Even ifa receipt is given in full, in consideration of the note, and the note is not paid, the . 
party may fall back on his original ome Schemerhorn vs. Loines, 7 John’s 311; Mulden vs. 
Whitlock, 1 Bowen 290, 

“An obligation to pay is not the same “— as the actual payment:’’ Cumming vs. Hackley, 
8 John’s 206..- 

The new notes, at most, only suspended the right of action on the old until their maturity, 
if they hadso much effect as that: Huireg vs. Sawyer, Tany, T. 1802. M.S. Sup. W. Y., 
(quoted in) Putnam vs. Lewis, 8 John. 398; Sneed vs. Winter, post. 
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In this case the notes were never negotiated, but always held by the original parties, and 

the reason sometimes given for treating them as payment, fo protect innocent hoiders, is want- 
ing: Witherby vs. Mann, 11 Johns., 12 Johns. 409. 
- Arnold vs. Camp is a case of the same general impression with this: i. e., one partner gave 
his own note and took up the note of the late co-partnership, which was afterwards re-ex- 
changed upon a threat made by the plaintiff. Judgment was fcr the defendant there, because 
the facts showed that the note of the one was taken at the time in satisfaction, and so under- 
stood and agreed; and also, Ch. J. Thompson says, “ihere is nothing to show that the maker of 
it was insolvent, or unable to pay his individual note.” 

This case differs from that in the most substantial particulars: 

Ist. The particular action of tie plaintiff shows, that he had no intention to discharge the 
original note by the new arrangement, for he tock counsel to guard against it. 

2d By bis receipt, he gave notice to the other party that it wus to be discharged only in 
case of payment of the new notes. 

3d. He continued to pursue his claim against the other partner in the mean time, and, after 
that partner of his giving of the new notes, who never at that time repudiated his liability as 
an original undertaker, F 


4th. It does not appear here, that all the liabilities in the new notes are utterly worthless, 
and unable to pay. 

Nothing can make more eminent distinctions between two cases for the application of legal 
principles, than this. The declaration of the act of the parties, before, at, and after the new 
arrangement, render the presumption, that the new notes were taken in satisfaction of the old 
one, impossible and absurd. 

If the power of one partner, to bind the firm after dissolution, by a new and differing cor- 
tract, may not be exercised, dissolution ceriainly does not terminate the power of that other 
partner to bind himself, This is all the plaintiffs’ claim—that they had the right, in law and 
in equity to aequire any additionat security and proof for a trembling debt, which might be 
in their po wer; and that they might do this without detriment to their original claim. And 
they stipulated, and acted, that it should so be without detriment, from the first, for security. 

The mere giving of time to a debtor, does not discharge a security, a fortiori, « co-prom- 
iser: Ferguson vs. Turner, 7 Mo R., 498. 

The conduct of the defendant shows his own understanding of the arrangement to be con- 
current with that of the plaintiffs, and the defendant has in no way suffered any damages by. 
or in consequence of this new arra: gement, and has no equitus with him whatever. 

In the opinion of the Supreme Court of the United States, “a note, without a special con- 
tract, will not, of itseli, discharge the original cause of action.’ Marshall, C. J., Shuky vs. 
Mandeviile, 6 Cranch 253. Even ifa mgher security be taken from the original promise for 
the same debt, it isonly prima facie extinguishment. And ifitshou!d appear that it was not 
taken 1n satisfaction, it will not operate as an extinguishment. “It isa mere question of in- 
tention,’ Story, J., U. S. vs. Lyman, 1 Mason, 482. 

When a note is not received as payment, it is no extinguishment. Higgins vs. Packent, 2 Hall, 
N. Y. 547. Or if it is received as conditional payment, and there is no want of due diligence to 
collect, the original liability continues for the protection of the creditors. 1 Cranch 181; Clark 
vs. Young & Co. 1 Can. R. 288. 

Unless the note so conditionally received is passed away to another holder, when it is an ex- 
tinguishment, in order to save the debtor from double payment. Hauis vs. Johnston, 1 code 543 

* (in which case, a receipt, like the one in the case at bar, was given.) 

The plaintiffs do not claim that the defendant’s liability was in any way enlarged, or affected 
by the giving of the new notes. The defendant asserts this, while the plaintiffs assert the con- 
trary. If the defendant choses to avail himself of a contract made between the other parties, he 
must take the whole of it, including the effect of the receipt, not select what is favorable to him 
and reject the rest. 

The parties had an undoubted right, either to pledge the new notes, or to make them payment. 
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‘The evidence shows conclusively, that they were taken as security. If there were a doubt, the 
cases already quoted, show conclusively, that that doubt is in favor of the plaintiffs. The presump- 
tion is against their being taken in payment; the agreement to the contrary must be specially 
shows. No such agreement is or can be shown. 

The mere surrender of the old note, unexplained, would furnish evidence of the agreement to 
extinguish, according to the authority of Arnold vs. Camp; Olcott vs. Rathburn, 5 Wend. 490. 
But here it is explained and controlled, so as to have no effect. 

The plaintiffs had a right at that time to expect the payment of the new notes; and conceded 
the new provision of the old one, to one of the partners; but, expressly reserving his right of ac- 
tion upon the original consideration, against both the original parties. 

What was the objection to this? The note being part due was of no value, as a note, for any 
other purpose than as evidence of a claim; and here other evidence abounded. The surrender of 
it being explained consistently with the reservation of his former rights, furnishes no evidence at 
all for the defendant. The principles of the case of Burdick vs. Sran, 15 John, 248, cover this 
case completely. In some States the new papcr is prima facie a discharge of the old debt, but 
is capable of explanation, being only a matter of the burden of proof, whether on the plaintiff 
or on the defendant. But in none, when explained and controlled, is it payment. 

The court also erred in giving the instruction asked by the defendants, nakedly, without quali- 
fication : 

ist. There was evidence tending to show Anderson’s consent thereto, without its operating, or 
being intended to operate as a discharge, and this should have been incorporated in the instruction. 

2nd. It should have been stated that the payment of int. and 4 ch., was the consideration of 
the extension, and not taken merely as the proper mercantile appurtenance of the plaintiffs debt, 
when it should be finally paid. 

3rd. The mere indulgence to one partner of time, in pryment of a co-partnership debt does not 
operate to discharge the other ipso facto, nor in the case of anendorser of a note, or a surety. 
Sneed vs. Wister, 2 A. K. Marsh. (K. VY.) 285-6; a case directly in point with this. See also, 
Patu vs. Talcott, 1 Can. 359. 

4th. It is doubtful if there was any arrangement which prevented plaintiff from suing both 
partners on the original contract at any time after the taking of the new notes, or, if there was 
such an arrangement, it was only until the non payment of the new notes. It is of no importance 
under the facts of the case. 


Po tk, for defendant in error. 


Ist. The instruction given by the court of common pleas on the prayer of the defendant, An- 
derson, was legal and right. Story on partnership p. 239, ch. VIII, sections 155-6; Evvers vs. 
Drummond 4 Osp. R. 89; Reed vs. White et. al.,5 Osp. R. 122; Bedford vs. Drakin et. al.;2 
Stark. 178; 3 Eng. C. L. Rep. 303; Hart vs. Alexander, 2 Mns. & Welsb, 489. 

In the above cases the court declare what the facts prove. But in this case the court have the 
jury to say what weight the evidence shall have, and only declare the effect in law of the facts 
that the jury may find. 

2nd. The two first instructions prayed for by plaintiff are substantially but the converse of the 
instruction given by the court, and ought, therefore, to have been refused for the same reasons that 
the defendant’s instruction was given. 

3rd. It was a sufficient reason for refusing plaintiff’s third and fourth instructions, that defen- 
dant Anderson had no notice of the arrangement between plaintiffs and J. W. Cosse, and neve 
assented to the same; these instructions both taking it for granted that the arrangement beiween 
the Yarnells and Cosse was known to Anderson, whereas no such notion was sown. 
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Biacz, J., delivered the opinion of the court. 


In this case the plaintiffs originally declared in assumpsit against 
Cosse and Anderson, late co-partners, but the former having pleaded 
his discharge under the bankrupt law, the suit was dismissed as to him 
and prosecuted against Anderson alone. The pleas relied upon were the 
general issue, payment and set off. It was proven by the only witness 
who was introduced that the defendant and Cosse were in partner- 
ship until the month of May, 1841. He also proved, that as the autherized 
agent of the plaintiffs he had divers interviews with both the late part- 
ners, commencing about the month of October, 1841, in reference to a 
note executed by them (as partners) to the plaintiffs, on the 24th of 
August, 1840, for the sum of $1835 12, payable at 6 months. Ander- 
son stated that they had dissolved partnership, and that the terms of the 
dissolution were that Cosse was to take all the assets and pay all the 
debts, and had given him (Anderson) security to hold him harmless, 
from all the debts and liabilities. He also said there was stock enough 
to pay all the debts, and that besides, there was $4,000 oc $5,000 due 
the concern which had been turned over to Cosse. Anderson was then 
doing a grocery business on the levee One of the plaintiffs having 
come to St. Louis in November afterwards, agreed with Cosse, without 
intending thereby to discharge the liability of Anderson as a promisor 
of the original note, (having, indeed, sought proper legal advice how to 
shape his conduct so as to avoid it,) to receive, conditionally, three 
notes signed by Cosse, and endorsed by one Burnett, and by Conn, 
Sprigg and Green, at 9, 12 and 15 months, which were given accord- 
ingly. Upon the delivery of these notes, the plaintiffs gave to Cosse a 
receipt thereof stating that said notes, “when paid,’ would be in full 
for the original notes of Cosse and Anderson, and also for the amount 
of a certain book account, against the same parties, therein mentioned. 
These notes and receipts bear date November 27th, 1841, and on the 
same day the plaintiffs gave upto Cosse the original note alluded to. 

In March, 1842, the witness again called upon Anderson, who was in 
business upon the levee, in behalf of the plaintiffs. Anderson declined 
doing any thing until the first of the three notes should fa!l due, but did 
not deny his liability to the plaintiffs. In still another conversation with 
Anderson, he desired the witness to call on Burnett, one of the en- 
dorsers, and try and make the money out him; saying he thought Bur- 
“mett had collaterals from Cosse to secure his endorsement. The witness 
did so, but met with no success, Conn, Sprigg and Green failed before 
the maturity of the notes, and Burnett soon afterwards. Suit was 
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brought against Burnett, but not against the other endorsers, for they 
had nothing; and nothing was realized from eitherof them. Atthe time 
of their endorsement, Conn, Sprigg and Green were auction and com- 
mission merchants, and Burnett a wholesale dry goods merchant. 

On cross examination, the witness testified that there was neither 
any express admission or denial on the part of Anderson concerning his 
liability; nothing being said about it, and that he did not inform Ander- 
son of the arrangements between Cosse and the plaintiffs, but that in 
all his interviews he acted under the belief that Anderson was still lia- 
ble. The defendant produced the receipt alluded to, and an account 
between the plaintiffs and Cosse and Anderson, dated November 27th, 
1841, showing a balance then due plaintiffs of $2150 57, and a minute 
of the three notes already mentioned appended and so carried out as 
seemingly to leave a balance of 65 cents due to the plaintiffs. 

This being the substance of all the testimony, the plaintiffs asked, 
and the court refused, the following instructions: 

1. If the plaintiffs received these 3 notes from Cosse as collateral se- 
curity for the original claim sued, and not in payment, and if the notes 
were never paid, the receiving of them was neither payment nor ex- 
tinguishment of the claim sued. 

2. That however the defendants or either of them understood the de~ 
livery of these notes, yet their delivery and acceptance was not in law 
payment, unless the plaintiffs also understood it so, ane agreed to take 
them in absolute satisfaction of the original demand. 

3. That if Anderson assented to the arrangement for extension, and 
the receiving of said three notes by the plaintiffs, and if at that time it 
was intended by the parties to the arrangement thereby to release An- 
derson, and Anderson, knowing this, assented to the arrangement, then 
the receiving the new and surrendering the old notes does not operate 
in law to discharge Anderson’s liability, if he was previously liable, un- 
less the new notes had been paid. 

4. That if the plaintiffs received the three notes, and surrendered 
the old one thereupon; but received the three notes not in payment, but 
otily as collateral security; and if Anderson knew this, and assented to 
it; then Anderson was not, by this arrangement released from a liability 

‘which previously on the original demand, if any, unless the new notes 
were paid. The defendant thereupon asked, and the court gave the 
following instructions: 

“If the jury find from the evidence that the plaintiffs, knowing of the 
dissolution of ‘the firm of Cosse & Anderson, gave time to the defendant 
Cosse, on the indebtedness of Cosse & Anderson to them, upon said: 
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Cosse paying interest on said indebtedness for the period of such for- 
bearance, with the current rate of exchange on Puiladelphia, and also 
took the notes of James M. Cosse, endorsed by Isaac Burnett and Conn, 
Sprigg and Green, for such indebtedness, interest and exchange, at 9, 
12 and 15 months, they will find for the defendant Anderson.” 

Regarding the matter of interest and notes as nothing beyond that to 
which the plaintiffs were reasonably entit!ed, it seems to us that the 
court below did not instruct the jury with sufficient plainness and per- 
spicuity, and that this judgment, consequently, ought not to stend. Un- 
der the plea of payment, (upon which tiis case turned,) “the burden of 
proof is on the defendant, who mast prove the payment of money, or 
something accepted in its stead. The word is not a technical one, but 
has been imported into law proceedings from the exchange. When used 
in pleading in respect to cash, it means immediate satisfaction; but when 
applied to the delivery of a bill or note, or other collateral thing it does 
not necessarily mean payment in inmediate satisfaction and discharge 
of the debt, but may be taken in its popular sense, as delivery only, to 
bea discharge when converted into money.”” 2 Gieenleaf, 516. Ap- 
plying, then, the tes imony before us to the pleading as above explain- 
ed, it is seen that so far from intending that the transaction with Cosse 
should be held to “necessarily” imply an ‘immediate satisfaction and 
discharge” of the pre-existing debt, the receipt which was executed by 
the plaintiffs, and which the defendant had posse-sion of and used upon 
the tial, expressly avoids such implication, by explicitly conforming to 
and setting forth the “popular sense” 11 which such collaterals are usu- 
ally received, by stating expressly that “when paid,” these notes would 
be in full of the original one of C.osse & Anderson. 

It would appear from the testimony that Andersson understood, and 
at last tacitly aequiesced in this arrangement, and that the probable 
reason why he said in one of his interviews with the agent of the plain- 
tiffs that he could do nothing until the fist of the three notes fell due, 
was, that until the arrangement which Cosse had thus made was for- 
feited by his neglect, whereby he (the defendant) would become liable 
for the payment of a debt against which he had been indemnified, he 
would have no legal right to resort to his indemnity This, however, 
was but a circumstance, along with others, which might have entered 
into the deliberations of the jury, usder such instructions from the court 
as would have left the detendant liable for his original debt, unless he 
proved that it had been fairly paid, according to the purpose and un- 
derstanding of all the parties, “either in money or something accepted 
in its stead.” 
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The instruction given by the_court was therefore at least objectiona- 
ble, in substituting, in the connexion they occupy, the ambiguous words 
‘‘for such indebtedness,” in lieu of the plainer, less equivocal and only 
efficient ones, ‘in discharge of such indebtedness;”’ and although more 
was seemingly asked for by the plaintiffs than may have been deemed 
necessary for the case presented by the testimony, still, as we are una- 
ble to perceive any respect in which they could have misled the jury, 
we recognize no sufficient reason why they were not given as prayed 
tor. For these reasons the judgment of the court of common pleas 
must be reversed, and the cause remanded. 


Napton, J. 


The instruction given by the court declares that the taking of the new 
note of Cosse, with the security of Conn, Spring and others, per se dis- 
charged the retired partner, Anderson. The opinion of Lord Kenyon, 
in the cases of Evans vs. Drummond (4 Esp. 89) and Reed vs. White 
(5 Esp. 122,) go for to sanction the instruction; but the current of 
later authorities, and especially in this country, are decidedly against 
viewing such a transaction as any thing more than a prima facie case 
against the creditor, liable to be rebutted by other proof. It would 
seem to be clearly established, that so far as the plaintifts and Cosse 
were concerned, it was well understood that these new notes were not 
taken in satisfaction of the original demand, but merely as collateral se- 
curity. As Anderson entrusted Cosse with the management of the 
business of the partnership, after his retirement, any loss sustained by 
him, by reason of Cosse’s failure to communicate the particulars of the 
arrangement with plaintiffs, nay with more propriety fall upon him than 
upon the plaintiffs; Cosse was his agent and not theirs. The cases of 
Bardick vs. Green, 15 John R. 248, and Sneed vs. Wesler, 2 A. K. 
Marsh, are in point. 
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